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REPORTS  OF  DECISIONS 

OF   THE 

SUPREME  COURT  OF  APPEALS 

OF 

WEST   VIRGINIA. 


WHEELING. 
State  v.  Pine. 

Submitted  June  14,  1904— Decided  June  18,  1904. 

Tl       Instructions — Error — New  Trial. 

The  giving  of  Instructions,  predicated  upon  two  different- 
hypotheses  in  favor  of  the  State  in  a  criminal  case,  in  support 
of  one  of  which  there  is  no  evidence,  and  the  refusal  of  a 
proper  instruction  embodying  the  one  theory  which  the  evi- 
dence tends  to  establish,  is  prejudicial  error,  calling  for  a  new 
trial,     (p.  10). 

2.  Instructions — Error. 

When,  in  a  criminal  case,  the  court  gives  erroneous  in- 
structions at  the  instance  of  the  State,  and  refuses  a  proper 
one  asked  for  by  the  defendant,  and  afterwards  gives,  at  the 
insrance  of  defendant,  instructions  embodying  the  erroneous 
propositions  contained  in  the  instructions  given  for  the  State, 
the  action  of  the  court  in  respect  to  the  defendant's  instruc- 
tions is  tantamount  to  an  erroneous  modification  of  the  de- 
fendant's proper  instruction,  and  he  is  not  estopped  from  com- 
plaining of  the  action  of  the  court,     (p.  10). 

3.  Forgery — Evidence. 

To  convict  a  city  clerk  of  the  forging  of  an  instrument  pur- 
porting to  be  an  order  for  the  payment  of  money  out  of  the 
treasury  of  the  city  of  which  he  is  clerk,  bearing  the  genuine 
signature  of  himself  and  the  mayor  of  such  city,  upon  the 
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theory  of  his  having  fraudulently  made  such  order,  the  State 
must  show  that  the  order  was  made  by  him  without  authority 
so  to  do.     (p.  8). 

Error  to  Circuit  Court,  Tyler  County. 

James  H.  Pine  was  convicted  of  forgery,  and  brings  error. 

Reversed- 
Hunt  &  Staples,  for  plaintiff  in  error. 

The  Attorney  General  and  J.  H.  Strickling,  for  the 
State. 

Poffenbarger,  President  : 

James  H.  Pine  assigns  errors  in  a  judgment,  rendered  by  the 
circuit  court  of  Tyler  county,  upon  a  verdict  of  guilty  of  the 
offense  of  forgery,  and  sentencing  him  to  imprisonment  for  a 
period  of  six  years. 

After  having  entered  a  plea  of  not  guilty,  he  was  permitted 
to  withdraw  it,  and  demur  to  the  indictment,  and  upon  the  over- 
ruling of  the  demurrer,  he  again  entered  his  plea  in  bar.  The 
paper  alleged  to  have  been  forged  purports  to  be  a  city  order  of 
the  city  of  Sisterville  for  the  sum  of  $325.00,  drawn  upon  the 
treasurer  of  said  city,  payable  to  Bently  and  Gerwig,  signed  by 
C.  W.  Grier,  Mayor  and  Jas.  H.  Pine,  City  Clerk,  and  contains 
the  clause  "after  deducting  therefrom  all  taxes  and  fines  due 
from  bearer  to  said  city" ;  and  the  point  urged  on  the  demurrer 
is  that,  as  the  order  purports  to  be  for  the  payment  of  money 
•conditionally  and  not  absolutely,  the  indictment  ought  to  aver 
that  no  taxes  or  fines  were  due  from  the  bearer.  For  this  prop- 
osition, 2  Bisli.  New  C.  L.  sees.  533  and  545,  are  relied  upon. 
The  rule  here  invoked  applies  only  when  the  instrument  forged 
is  invalid  on  its  face  or  is  frivolous  in  character,  not  purporting 
to  create  any  iiability,  conditional  or  absolute.  That  the  accept- 
ance of  a  conditional  order  may  be  the  subject  of  forgery  has  been 
decided,  Com.  v.  Ayer,  3  Cush.  (Mass.)  150.  So  also,  in  Com. 
v.  Costello,  120  Mass.  358,  it  was  held  that  an  indictment  for  the 
forgery  of  a  bond  to  dissolve  an  attachment,  a  conditional  ob- 
ligation, need  not  set  forth  how  the  bond  could  have  been  used 
to  defraud.  The  order  set  forth  in  this  indictment,  however, 
discloses  upon  its  face  how  it  may  be  used  to  the  prejudice  of 
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the  city  of  Sistersville,  even  though  as  to  the  mere  payment  of 
money  it  is  conditional.  If  fraudulently  issued  and  based  upon 
no  consideration,  would  it  not  be  to  the  prejudice  of  the  rights 
of  the  city  to  allow  credit  for  it  on  account  of  taxes  or  fines 
due?  Does  it  not,  on  its  face  call  for  money  due  from  the  city 
treasury  or  for  credit  upon  demands  due  to  the  said  treasury? 
Its  use  in  either  way,  if  falsely  and  frauduletly  made,  would 
defraud  the  city. 

Upon  the  overruling  of  the  demurrer,  the  plea  in  bar  was  re- 
entered. The  record  shows  this  to  have  been  done  August  12, 
1903,  and  that,  on  the  following  day,  the  accused  was  permitted 
to  file  two  pleas  in  abatement,  alleging  respectively  as  cause  of 
abatement,  that  "the  records  of  this  court  do  not  show  that 
any  venire  facias  was  ever  issued  for  the  drawing,  summoning  or 
empaneling  of  the  grand  jury  which  found  the  said  indictment," 
and  that  "there  was  no  venire  facias  authorizing  the  drawing, 
summoning  or  empaneling  of  the  grand  jury  which  found  the 
said  indictment."  Demurrers  to  these  pleas  were  sustained, 
and  then  a  third  plea  setting  up  the  same  matter  was  tendered 
but  the  court  refused  to  allow  it  to  be  filed.  Thereupon  the 
prisoner  asked  leave  to  withdraw  his  plea  of  not  guilty  and  to 
file  said  third  plea  in  abatement,  and  offered  in  support  of  his 
motion  the  joint  affidavit  of  his  attorneys,  showing  that  at  the 
time  of  the  rejection  of  said  pleas  in  abatement,  the  plea  in 
bar,  although  entered  ore  tenus,  had  not  been  extended  in  the 
order  book.  The  affidavit  further  showed  that  the  want  of  a 
venire  facias  had  not  been  discovered  until  after  the  second 
entry  of  the  plea  in  bar.  This  last  motion,  the  affidavit  and  the 
action  of  the  court  in  overruling,  are  shown  by  a  bill  of  ex- 
ceptions. 

Several  questions  are  raised  on  these  pleas  in  the  brief,  but 
it  suffices  here  to  say  they  were  all  tendered  too  late.  They  are 
dilatory  in  character,  such  as,  under  all  the  authorities,  must  be 
presented  before  pleading  in  bar.  Before  any  of  them  were  ten- 
dered, there  had  been  a  demurrer  to  the  indictment  and  then  a 
plea  of  not  guilty.  After  these  steps  it  is  in  the  discretion  of 
the  trial  court  to  refuse  to  allow  the  plea  in  bar  to  be  withdrawn 
for  the  purpose  of  entertaining  pleas  in  abatement,  and  the 
appellate  court  will  not  interfere  with  the  exercise  of  such  dis- 
cretion unless  it  appears  to  have  been  abusive.     "Pleading  the 
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general  issue  waives  plea  in  abatement.  But  the  court  hath 
discretion  to  allow  that  plea  to  be  withdrawn  and  another  sub- 
stituted, but  will  not  do  so  in  favor  of  a  merely  formal  defence." 
Early  v.  Com.  86  Va.  921.  The  matters  sought  to  be  set  up  in 
abatement  in  that  case,  after  the  plea  in  bar  had  been  entered, 
were  that  the  grand  jury  had  not  been  summoned  according  to 
law,  and  that  one  of  the  grand  jurors  was  not  a  qualified  juror. 
So  the  case  is  almost  exactly  in  point.  In  Curtis  v.  Com.,  87  Va- 
589,  there  had  been  a  conviction  and  a  new  trial  granted,  and 
then  the  defendant  moved  the  court  to  quash  the  indictment  on- 
the  ground  that  it  did  not  affirmatively  appear  from  the  record 
that  a  venire  facias  had  been  issued  to  summon  the  grand  jury 
which  had  found  the  indictment,  but  the  motion  was  held  to- 
have  been  interposed  too  late  and  was  accordingly  overruled. 
Leave,  to  withdraw  the  plea  of  not  guilty  was  not  asked,  how- 
ever, but,  in  the  other  case,  Early  v.  Com.  such  leave  was  asked,, 
and  refused,  the  court  saying  on  this  point:  "In  the  present 
case  we  do  not  see  from  the  record  that  this  discretion  has  been: 
improperly  exercised."  In  Feed  v.  Com.,  98  Va.  817,  the  refusal' 
of  the  trial  court  to  allow  the  withdrawal  of  the  plea  in  bar  to 
plead,  in  abatement,  disqualification  of  grand  jurors  was  held' 
not  to  be  an  abuse  of  discretionary  power.  Watson  v.  Com.  87 
Va.  608,  612,  says  the  want  of  a  venire  facias  must  be  brought 
to  the  attention  of  the  court  before  pleading  to  the  merits  in 
order  to  be  effective.  United  States  v.  Gale,  109  U.  S.  65,. 
holds  that  ''an  objection  to  the  qualification  of  grand  jurors, 
or  to  the  mode  of  summoning  or  empaneling  them,  must  be 
made  by  a  motion  to  quash,  or  by  a  plea  in  abatement,  before 
pleading  in  bar."  The  Federal  Supreme  Court  adopted  this 
language  from  the  opinion  of  Mr.  Justice  Parker  in  Robinson's 
Case,  2  Parker's  Crim.  Cas.  235,  308,  311,  decided  by  the 
supreme  court  of  Xew  York,  a  case  in  which  the  irregularity 
relied  upon  was  the  want  of  a  precept  for  summoning  the  grand 
jury  which  had  found  the  indictment,  corresponding  to  our 
venire  facias. 

That  the  trial  court  may,  in  the  exercise  of  sound  discretion, 
refuse  to  allow  the  plea  in  bar,  to  be  withdrawn,  seems  to  have 
been  the  opinion  of  the  judges  of  this  Court  when  State  v. 
Shanley,  38  W.  Va.  516,  was  decided,  for  Judge  Holt  cited  many 
authorities  to  that  effect,  among  which  are  Paltee  v.  State,  109r 
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Ind.  545;  People  v.  Lee,  17  Col.  76;  Phillips  v.  People,  55  111. 
429;  Com.  v.  Mahoney,  115  Mass.  151. 

It  is  not  deemed  material  that  the  plea  of  not  guilty  had  not 
been  actually  spread  upon  the  order  book  when  the  dilatory 
pleas  were  tendered,  even  if  that  could  be  shown  by  affidavit. 
It  had  been  in  fact  put  in  and  issue  made  up  on  it.  Xor  is  it 
of  any  consequence  that  the  court  allowed  picas  1  and  2  to  be 
filed  and  then  sustained  demurrers  to  them.  They  were  re- 
jected and  the  existence  of  the  plea  in  bar  was  a  sufficient  reason 
for  bo  doing,  whatever  other  reason  the  court  may  have  found 
for  its  action. 

A  motion  in  arrest  of  judgment  wras  founded  upon  the  failure 
of  the  record  to  show  that  a  ventre  faews  had  been  issued  for 
summoning  the  grand  jury.  The  authorities  already  cited,  am- 
ply sustain  the  action  of  the  court  in  overruling  thai  motion. 

Upon  some  objection,  the  panel  of  petit  jurors  regularly  drawn 
for  the  term  of  court  at  which  the  case  was  tried,  had  been 
quashed,  and  the  names  of  forty-six  other  jurors  drawn  from  the 
box  in  the  presence  of  the  court  pursuant  to  an  order  so  direct- 
ing and  reciting  that  such  other  jurors  were  necessary  for  the 
convenient  dispatch  of  the  business  of  the  term.  A  motion  to 
quash  the  new  panel  was  overruled  and  this  action  of  the  court 
is  said  to  have  been  erroneous.  By  its  terms,  sec.  14  of  chap. 
116  of  the  Code  of  1899,  is  broad  enough  to  confer  upon  the 
court  the  power  to  cause  a  new  jury  to  be  summoned  under  such 
circumstances.  It  does  not  say  additional  jurors  may  be  so 
summoned,  but  that  "other  jurors"  may  be  drawn  by  the  clerk 
&c  "whenever  it  shall  be  found  necessary  for  the  convenient 
dispatch  of  business."  This  section  is  applicable  to  criminal 
cases.  Slate  v.  Mills,  33  W.  Va.  455.  It  would  be  a  very  nar- 
row construction  of  this  statute,  falling  far  short  of  the  broad 
terms  used,  to  say  a  new  jury  cannot  be  drawn  and  summoned 
under  it,  when  for  some  irregularity,  the  panel  is  quashed,  and 
thus  delay  the  trials  of  all  cases  on  the  docket,  until  a  subse- 
quent regular  or  special  term,  thus  subjecting  parties  to  useless 
expense  and  trouble. 

A  number  of  exceptions  were  taken  to  the  rulings  of  the 
court  upon  the  evidence  of  C.  W.  Grier,  the  Mayor.  He  ad- 
mitted the  genuineness  of  his  signature  upon  the  order,  but 
6aid  he  could  not  remember  the  act  of  signing  his  name  to  the 
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particular  order,  nor  the  place  at  which  it  was  done.  He  further 
testified  that  from  the  appearance  of  the  order,  it  had  been  al- 
tered after  he  signed  it,  and  also  that  when  signed  by  him  it 
could  not  have  been  for  so  large  an  amount,  as  it  was  his  cus- 
tom and  practice  to  look  at  the  amounts  of  the  orders  presented 
to  him  by  the  clerk  for  his  signature,  and  if  the  order  in  ques- 
tion had  been  for  $325.00,  when  so  presented  he  would  not  have 
signed  it  without  further  investigation.  He  was  of  the  opinion 
that,  as  originally  made  out  by  Pine  and  signed  by  him,  it  called 
for  $3.25,  and  had  been  raised.  This  is  the  substance  of  his 
testimony.  The  principal  objection,  underlying  all  the  excep- 
tions, is  that  his  opinion,  based  upon  the  facts  known  to  him 
and  above  set  forth,  that  the  order  had  been  altered,  was  not 
admissible.  The  rule  is  well  settled  that  mere  opinion  of  non- 
expert witnesses  are  inadmissible.  Taylor  v.  73.  d-  0.  B.  77.  Co., 
33  W.  Va.  3!). 

But  there  are  several  classes  of  cases  in  which  an  opinion 
based  upon  the  witness'  personal  knowledge  of  facts  and  obser- 
vation may  go  to  thf  jury,  llo/iprr's  Case,  6  Grat.  684-;  State 
v.  Harr,  38  W.  Va.  r^:  Slate  v.  Welch,  3(5  W.  Va.  090.  The 
expression  of  opinion  here  complained  of  was  so  directly  found- 
ed upon  the  witness'  personal  knowledge  of  the  facts  of  the 
transaction  under  investigation  that  it  wTas  difficult  for  him  to 
explain  his  own  connection  with  them,  and  his  own  acts  re- 
specting it,  without  giving  his  opinion.  In  other  words,  the 
expression  of  opinion  was  almost,  if  not  quite,  necessarily  in- 
cidental to  his  narration  of  the  facts,  and  we  are  of  the  opinion 
that  the  witness  stated  his  belief  or  impression  as  to  the  condi- 
tion of  the  order  at  the  time  he  signed  it  rather  than  his  opinion 
that  it  had  been  altered.    This  is  not  improper. 

A  similar  question  is  raised  upon  exceptions  to  the  rulings 
upon  the  testimony  of  J.  J.  McKay,  assistant  cashier  of  the 
First  National  Bank  of  Sistersvillc,  who  acting  for  the  bank 
issued  a  Xew  York  draft,  in  exchange  for  the  order,  making  it 
payable  to  Bently  &  Gerwig,  and  who  said  Pine  brought  the 
order  there  and  obtained  the  draft.  On  cross  examination,  he 
admitted  that  he  based  his  statement  largely  upon  his  knowl- 
edge of  the  records  of  the  bank  respecting  the  transaction  and 
the  facts  that  the  draft  was  in  his  handwriting  and  the  order  had 
remained  in  the  bank  thereafter  and  been  frequently  handled 
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by  him.  But  when  asked  to  state,  as  matter  of  fact,  who  was 
present,  he  said  he  knew  Mr.  Pine  was  present  and  stood  in  the 
lobby  of  the  bank.  The  lapse  of  time  and  greatness  of  the 
number  of  transactions  at  the  bank,  tending  to  dim  the  recol- 
lection of  the  transaction,  was  matter  for  the  jury  and  not  for 
the  court,  and  the  evidence  was  properly  admitted. 

William  Bently,  of  the  firm  of  Bently  &  Gerwig,  in  whose 
favor  the  order  purported  to  have  been  made,  was  permitted  to 
testify  over  the  objection  of  the  accused,  that  the  city  of  Sis- 
tersville  did  not  owe  said  firm  anything  at  the  time  of  the 
issuance  of  the  order.  As  shown  hereafter  the  only  issue  pre- 
sented by  the  evidence  was  whether  the  order  had  been  altered 
after  it  had  been  originally  made,  and  the  relevancy  of  the  fact 
that  the  city  owed  said  firm  nothing  at  the  date  of  the  issuance 
of  the  order  is  not  perceived.  We  are,  therefore,  of  the  opinion 
that  it  should  not  have  been  admitted.  On  the  issue  of  the 
fraudulent  making  of  the  order  originally,  it  might  be  relevant 
and  admissible. 

The  accused  was  the  city  clerk  of  the  city  of  Sistersville, 
having  authority,  and  being  in  duty  bound,  as  such,  to  issue  all 
orders  allowed  by  the  council  of  said  city.  In  order  to  convict 
him  of  the  false  and  fraudulent  making  of  such  an  order,  the 
burden  is  upon  the  state  to  show  that  he  issued  it  without  au- 
thority as  such  clerk.  As  such  officer,  the  city's  blank  orders 
were  entrusted  to  him  to  be  filled  out  in  favor  of  persons  to  whom 
allowances  of  claims  were  made  by  the  council.  If  there  is  an 
order  upon  the  minutes  of  a  meeting  of  the  council,  directing 
•  payment  of  the  sum  named  in  the  draft  when  issued,  as  stated 
on  the  face  of  said  draft,  in  the  words,  "as  voted  by  the  council," 
it  matters  not  that  the  city  did  not  owe  the  amount  so  allowed, 
for  the  minutes  conferred  authority  to  make  out  the  draft, 
unless,  possibly,  it  were  further  shown  that  the  accused  fraudu- 
lently inserted  the  direction  in  the  minutes.  Suppose  the  coun- 
cil corruptly,  or  by  inadvertance,  should  order  a  draft  drawn  in 
favor  of  some  person  to  whom  nothing  is  due,  and,  in  pursu- 
ance of  such  order,  the  clerk  should  make  out  the  draft  and  de- 
liver it?  Could  it  be  said  he  had  fraudulently  made  the  in- 
strument? By  no  means.  The  record  of  this  case  is  silent  as 
to  whether  the  amount  inserted  in  the  draft,  or  any  other 
amount,  had  been  allowed  to  Bently  &  Gerwig.    It  contains  not 
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a  word,  of  evidence  documentary  or  any  other  kind,  denying 
the  existence  of  such  an  allowance.  As  the  burden  is  upon  the 
state  to  prove  that  the  accused  fraudulently  made  the  draft,  in 
order  to  convict  on  the  theory  of  a  fraudulent  making,  the  omis- 
sion of  evidence  tending  to  show  that  the  council  had  not  or- 
dered it  made,  is  fatal  to  that  theory. 

Though  no  case  directly  in  point  has  been  found,  the  principle 
L?  the  same  as  that  illustrated  in  3  Greenl.  on  Ev.  (15th  Ed). 
6cc.  109,  under  which,  if  the  prisoner,  on  uttering  a  forged  note 
made  payable  to  himself,  represent  the  maker  as  being  at  a  par- 
ticular place  and  engaged  in  a  particular  business,  it  is  neces- 
sary for  the  rtate  to  prove  that  it  is  not  that  person's  note,  in 
order  to  make  out  a  prima  facie  case.  So  where  the  prisoner 
obtains  money  from  a  person,  for  a  check  drawn  by  G.  A.  upon 
a  certain  banking  house,  the  state  may  show  that  no  person  of 
that  name  had  an  account,  or  funds  or  credit,  in  that  house,  and 
so  make  out  a  prima  facie  case.  See  other  similar  illustrations 
in  said  section.  Surely  the  state  must  show  that  the  order  is 
false  and  fraudulent,  and  how  can  it  be  done  except  by  showing 
want  of  authority  to  make  it  out? 

The  case  is  analagous  to  those  of  People  v.  Dickie,  62  Hun. 
(N.  Y.)  400,  and  State  v.  Eroeger,  47  Mo.  552.  The  first  of 
these  asserts  and  decides  that  where  the  cashier  of  a  firm  had 
been  intrusted  with  checks,  payable  to  his  order,  signed  by  the 
firm,  and  left  blank  as  to  date  and  amoont,  to  be  used  by  him 
for  certain  specified  purposes  only,  and  he  filled  out  one  of  them 
in  his  own  favor,  indorsed  it  in  blank,  obtained  the  money  on 
it,  failed  to  enter  the  cash  in  the  check  book,  and  fled  almost  im- 
mediately, he  was  guilty  of  forgery.  In  the  other  case  the  treas- 
urer of  the  City  of  St.  Louis  had  left  with  Kroeger  certain 
blank  checks,  with  directions  to  fill  them  up  to  the  use  of  hold- 
ers of  warrants  against  the  city,  and  he  took  one  of  them,  and 
after  making  slight  alterations  in  it,  filled  it  out,  obtained  the 
money  on  it,  and  converted  it  to  his  own  use.  A  conviction  on 
e  charge  of  forgery  based  on  these  facts,  was  sustained.  These 
decisions  are  founded  upon  the  following  similar  English  cases: 
Reg.  v.  Batematu  1  Coxe  C.  C;  Begina  v.  Minterhart,  7  Car.  & 
P.  G52;  Reg.  v.  Wilson,  2  Car.  &  P.  527;  and  Beg.  v.  Richard- 
son, 2  Foster  &  Fin.  343.  These  cases  declare  that  the  unauthor- 
ized filling  up  of  blanks  in  checks,  notes,  acceptances  and  similar 
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instruments  of  commercial  character  amounts  to  forgery.  It  is 
manifest  that  the  gist  of  the  offense  in  these  cases  is  the  making 
of  such  paper  without  authority,  in  other  words,  the  doing  of  the 
act  in  excess  of  authority.  This  is  the  principal  fact  establishing 
the  elements  of  falsity  and  fraudulcncy  in  the  making  of  the 
paper.  The  signatures  to  the  paper  in  question  here  are  admit- 
tedly genuine.  They  constitute  in  legal  effect  the  signature  of 
the  city,  and,  hence  the  paper  is  very  similar  to  a  check  signed  in 
blank,  and  if  the  accused  committed  forgery  in  the  making  of 
the  order,  it  is  because  he  exceeded  his  authority  in  doing  so,  and 
did  it  with  intent  to  defraud.  But  the  want  of  authority  is  not 
shown. 

Regarding  this  as  sound  law  applicable  to  the  case,  we  hold 
that  the  court  erred  in  giving,  at  the  instance  of  the  state,  the 
following  instructions,  presenting  to  the  jury  a  theory  of  the 

•  case  not  founded  upon  evidence  to  sustain  it: 

"Xo.  1.  The  jury  are  instructed  that  forgery  is  the  fraudu- 
lent making  or  alteration  of  a  writing  to  the  prejudice  of  an- 
other's rights  and  if  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  James  H.  Pine,  the  defendant,  fraudu- 
lently made  or  altered  the  order  in  evidence,  and  falsely  and 
fraudulently  procured  the  signature  of  C.  W.  Grier,  Mayor,  to 
said  order,  with  intent  to  defraud,  then  you  shall  find  him  guilty 

.  as  charged." 

"No.  2.     The  jury  are  instructed  that  if  you  believe  from  the 

-  evidence  beyond  a  reasonable  doubt  that  the  defendant,  James 
H.  Pine,  fraudulently  made  the  order  in  evidence,  and  fraudu- 
lently procured  the  signature  of  C.  W.  Grier,  Mayor,  to  the  same, 
with  intent  to  defraud,  you  shall  find  defendant  guilty  as 
charged." 

"No.  6. .  The  jury  are  further  instructed  that  in  determining 
what  was  the  intent  of  the  defendant,  James  H.  Pine,  in  making 
the  order  in  evidence,  if  you  believe  from  the  evidence  that  he 
fraudulently  made  said  order  you  may  consider  all  his  acts  and 
statements  made  by  him  relating  to  said  order  which  may  have 
been  proved  by  the  evidence  and  all  the  benefits  he  has  received, 
if  any  has  been  proved  from  the  forging  or  uttering  of  said 

•  order." 

Instructions  2,  3,  and  4  requested  by  the  prisoner  were  so 
« obviously  bad  that  discussion  of  them  is  unnecessary.     His  in- 
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struction  Xo.  5  should  have  been  given.  The  fact  of  no  indebt- 
edness to  the  city  is  of  itself  insufficient  to  show  want  of  author- 
ity to  issue  the  order,  and  on  the  question  of  alteration  it  is  im- 
material. 

The  court  also  erred  in  refusing  instruction  Xo.  6  asked  for 
by  the  prisoner,  which  reads  as  follows:  "The  court  instructs 
the  jury  that  the  offense  of  forgery  consists  in  the  false  making 
or  altering  of  a  written  instrument,  to  the  prejudice  of  another's* 
rights  and  the  intent  to  defraud,  that  in  the  case  at  bar  the  only 
two  questions  befoie  the  jury  are,  (1)  did  the  defendant  alter 
the  instrument  p.iter  it  was  signed  by  C.  W.  Grier,  and  (2)  was 
such  alteration  (if  made  by  the  defendant)  done  with  intent  to 
defraud  and  that  the  question  o*  intent  need  not  be  inquired 
into  by  them  unless  they  first  believe  from  the  evidence,  beyond 
a  reasonable  doubt  that  the  defendant  altered  the  said  instru- 
ment after  it  was  signed  by  C.  W.  Grier.  and  if  the  evidence 
leaves  a  reasonable  doubt  in  their  minds  as  to  whether  the  said 
defendant  altered  the  said  instrument  after  it  was  so  signed  by 
the  said  C.  \Y.  Grier,  they  must  find  the  defendant  not  guilty." 

After  refusing  said  last  quoted  instruction,  the  court  gave  at 
the  instance  of  the  prisoner  instructions  Xos.  8,  9,  10,  11  and  12, 
in  each  of  which  was  embodied  the  theory  of  fraudulent  making 
of  the  order,  or  fraudulent  procurement  of  the  Mayor's  signature 
thereto,  which,  as  shown,  is  not  supported  by  evidence.  This 
was,  in  effect,  a  modification  by  the  court  of  a  proper  instruc- 
tion, such  as  made  it  bad.  The  prisoner  was  compelled  by  the 
court  to  give  instructions  different  from  what  he  asked  for.  He 
had  requested  a  proper  one  and  was  compelled  by  the  ruling  of 
the  court  upon  it  to  give  improper  ones.  So  it  amounts  to  an 
erroneous  modification  by  the  court. 

For  the  errors  aforesaid,  the  judgment  will  be  reversed,  the 
verdict  set  aside,  a  new  trial  awarded,  and  the  case  remanded  for 
further  proceedings  according  to  law  and  the  directions  herein 
given. 

Reversed. 
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WHEELING. 

HOLDERMANN  V.  SCHANE 

Submitted  June  2,  1904.    Decided  June  18,  1904. 

1.  Mandamus — Canvassing  Board — Ended  Term  of  Office. 

A  writ  of  mandamus  does  not  He  against  the  mayor  and 
councilmen  of  a  city  to  compel  them  to  reconvene  as  a  can- 
vassing board  and  recanvass  an  election  for  city  recorder,  their 
terms  having  expired,  when  mandamus  is  asked,     (p.  13). 

2.  Mandamus1 — Canvassing    Board — City    Council — Successors    in 

Office. 

A  mandamus  nisi  awarded  against  certain  persons  by  name, 
who,  when  in  office  as  mayor  and  councilmen  of  a  city,  canvass 
the  ballots  of  an  election  for  city  recorder,  but  whose  terms* 
had  expired  when  the  mandamus  was  awarder,  to  compel  Ihem 
to  reconvene  and  recanvass  such  ballots,  cannot  be  used  for 
such  relief  against  their  successors  in  office,     (p.  14). 

Petition  by  Charles  IT.  Holdermann  for  a  writ  of  mandamus 
against  Charles  C.  Schane  and  others. 

Writ  Denied. 
Caldwell  &  Caldwell,  for  petitioner. 

T.  S.  Kiley,  for  respondents. 

Brannox,  Judge  : 

Charles  Holdermann  presents  a  petition  stating  that  at  a 
municipal  election  in  the  city  of  Benwood  he  was  the  Republi- 
can nominated  candidate  for  recorder  of  that  city,  and  that 
James  F.  Kelley  was  the  nominated  Democratic  candidate  for 
the  same  office;  that  by  the  returns  sent  from  the  voting  pre- 
cincts said  Holdermann  was  elected,  but  that  on  a  recount  by 
the  board  of  canvassers  of  the  city  Kelley  was  declared  elected; 
that  such  result  upon  such  recount  arose  from  the  counting  as 
good  ballots  certain  ballots  not  countable  by  law,  whereas  by 
their  rejection  Holdermann  would  be  elected.  Said  petition 
asks  that  a  writ  of  mandamus  issue  from  this  Court  to  compel 
the  recorder,  the  mayor  and  the  eight  councilmen  of  said  city, 
naming  them,  who  composed  the  canvassing  board  which  made- 
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the  recount,  to  re-convene  and  reopen  the  packages  of  ballots 
sealed  up  by  them  upon  such  re-count  and  correct  errors  which 
had  been  committed  upon  such  re-count,  and  declare  the  true 
result.  Said  parties  resist  the  grant  of  mandamus  by  motion  to 
quash  the  mandamus  and  by  answer. 

When  the  petition  for  mandamus  was  presented  and  the  rule 
awarded  the  persons  named  as  mayor,  councilmen  and  recorder, 
who  acted  as  canvassers  of  said  election,  had  ceased  to  be  such 
by  expiration  of  their  terms  of  office,  and  their  successors  had 
qualified,  and  the  question  is,  Can  mamdamus  be  maintained 
against  them  ?  Does  the  fact  that  they  were  then  no  longer  such 
officers  preclude  their  being  reconvened  and  required  to  recount 
the  ballots?  In  Dent  v.  Board,  45  W.  Va.  750,  this  question  is 
somewhat  discussed,  two  judges  out  of  three  holding  that  "a 
mandamus  cannot  be  brought  against  an  officer  in  his  official  ca- 
pacity after  his  term  of  office  has  ended."  A  fuller  discussion  is 
found  in  II ebb  v.  County  Court,  49  W.  Va.  733.  The  Court 
equally  divided  in  the  latter  case.  In  the  opinions  in  the  cases 
named  authorities  are  cited  on  this  question,  which  cover  it. 
Mr.  Mcchem,  whci  wrote  the  standard  special  work  on  Public 
Officers,  in  section  940  states  the  rule  to  be :  "Mandamus  will 
not  be  granted  to  require  action  on  the  part  of  an  officer  whose 
authority  to  do  the  act  has  terminated,  or  whose  term  of  office 
lias  expired."  It  seems  clear,  without  aid  from  authorities  cited, 
that  our  statute  law  demands  this  decision.  Chapter  3,  section 
85,  Code,  says :  "Every  municipal  election  shall  be  held  in  con- 
formity with  the  provisions  of  this  act,  except  that  the  duties 
herein  required  of  the  county  and  circuit  court  clerks  shall  be 
performed  by  the  municipal  clerk  (or  recorder) ;  the  duties 
herein  required  of  the  commissioners  of  the  county  court,  shall 
-be  performed  by  the  municipal  council."  Thus,  the  councilmen 
have  just  such  powers,  as  to  municipal  elections,  as  the  commis- 
sioners have  as  to  general  elections,  and  their  powers  are  told  in 
section  68,  containing  these  words:  "The  commissioners  of  the 
-county  court  shall  be  ex-officio  a  canvassing  board,"  &c.  Observe 
the  words  "ex-officio."  Both  commissioners  and  councilmen,  un- 
der this  statute  law,  as  election  canvassers,  derive  their  powers 
by  virtue  of  their  offices  of  commissioners  and  mayor  and  coun- 
cilmen. From  no  other  source  or  right  than  their  being  com- 
missioners and  councilmen  do  they  get  any  power  as  canvassers. 
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A  commissioner  or  councilman  acts  as  canvasser  only  because  he 
is  a  commissioner  or  councilman.    How  can  you  call  on  him  to 
act  when  his  office  is  gone  from  him  and  vested  in  another?    Has 
he  then  any  more  right  or  power  to  act  as  canvesser  than  a  man 
who  never  was  commissioner  or  councilman  ?    Our  law  says  that 
an  officer  shall  hold  till  his  successor  has  qualified ;  but  when  that 
successor  does  qualify  the  former  incumbent  is,  by  sheer  force 
of  law,  relegated  to  private  station,  disrobed  of  official  authority,,. 
just  as  completely  as  if  he  never  had  held  the  office.    Is  not  the- 
act  of  canvassing  an  election  a  public  official  function  ?    Surely 
it  is;  it  cannot  be  performed  by  any  person  and  every  person;- 
the  law  points  out  that  man  who  holds  a  certain  office  to  perf ornr 
the  duty  of  canvasser.    How  can  you  say  that  a  man  can  be  a 
canvasser  when  he  has  no  office  ?    When  the  new  Benwood  offi- 
cers qualified  they  filled  the  offices  and  were  de  jure  officers,  and' 
there  cannot  be  two  de  jure  officers  in  the  same  office  at  the  same 
time ;  indeed,  there  cannot  be  a  de  facto  and  de  jure  officer  in  at 
the  same  time.    Mecham,  Pub.  Off.  section  322,  and  other  au- 
thorities cited  in  Dial  Case,  39  W.  Va.  p.  8. 

A  judge  cannot,  after  his  term,  grant  a  new  trial,  but  his  suc- 
cessor must  do  this.  Oti  v.  McHenry,  2  W.  Va.  73.  It  is  admit- 
ted that  such  is  the  general  rule;  but  it  is  sought  to  make  can- 
vassers an  exception.  Why?  There  is  no  valid  why.  Is  can- 
vassing not  an  official  act,  done  by  a  public  officer,  just  as  muck 
as  granting  a  new  trial  ?  I  say  an  official  act,  that  is,  one  done 
by  a  public  official.  True,  one  is  a  ministerial,  the  other  a  judi- 
cial function,  in  nature  ;N  but  they  are  not  dissimiilar  in  the  re- 
spect that  they  are  official  acts  to  be  done  only  by  public  officers. 
Our  decisions  do,  for  some  purposes,  draw  a  distinction  between 
commissioners  of  the  county  court  acting  as  canvassers  and 
acting  generally,  making  their  action  as  canvassers  purely  and 
only  ministerial,  that  is,  in  the  essential  nature  of  the  act. 
Brazie  v.  Commissioners,  25  W.  Va.  213.  And  in  elections  an* 
county  seats  the  commissioners  canvass  as  the  county  court,  not 
as  a  board  o*  canvassers,  owing  to  different  statutes.  Brown  v. 
Randolph,  45  W.  Va.  827.  But  this  distinction  is  only  as  to  the 
nature  of  the  act.  It  does  not  go  to  the  length  of  proving  that 
commissioners  or  councilmen  whose  terms  are  ended  are  still 
such  for  any  purpose.    The  election  ballots  are  no  longer  in  the 
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custody  of  the  old  officers.  Their  successors  have  them,  and  the 
old  officers  have  no  power  to  demand  them. 

Another  consideration  has  great  force.  These  defendants  pro- 
test against  any  compulsion  on  them  to  act  farther.  The  law 
makes  no  provision  for  their  pay  for  services  to  be  performed. 
Leach  v.  Aitken,  91  Cal.  484,  strikes  me  as  of  great  force  in 
holding :  "The  legislature  cannot  enjoin  upon  a  private  citizen 
the  duty  of  settling  a  bill  of  exceptions,  nor  require  a  judge  to 
continue  to  discharge  judicial  duties  after  his  term  has  expired, 
though  it  may  authorize  him  to  settle  such  bill."  Though  a 
statute  gave  the  ex-judge  power  to  sign  a  bill,  it  was  held  he  could 
not  be  compelled  to  do  so  by  mandamus. 

In  the  Hebb  Case,  45  W.  Va.  740,  Rosenthal  v.  Board,  50  Kan. 
129,  and  Rice  v.  Same,  are  cited.  They  do  not  apply  to  the 
question  in  this  case.  They  hold  that  after  a  canvassing  body 
has  once  fully  acted,  it  is  functus  officio,  even  though  the  officers' 
terms  were  yet  going  on,  and  could  not  be  reconvened  and  again 
compelled  to  act.  According  to  them  this  mandamus  would 
fail,  because  here  the  act  was  complete.  An  erroneous  act  or 
judgment  completed  is  none  the  less  full  and  final  because  erron- 
eous. But  our  case  of  Alderson  v.  Commissioners,  32  W.  Va. 
454,  holds,  contrary  to  those  Kansas  cases,  that  commissioners, 
though  they  have  fully  performed  the  act,  are  competent  to  re- 
convene and  correctly  act.  In  the  Kansas  cases  and  the  A  Iderson 
Case  the  question  was,  not  whether  persons  whose  terms  had  ex- 
pired could  be  compelled  to  act,  but  whether  a  complete  act,  but 
erroneous,  ended  the  power  of  a  still  continuing  body.  A  ciricuit 
court  giving  final  judgment  afterward  reversed  is  still  competent 
to  re-try  the  case,  and  may  be  compelled  to  do  so ;  but  the  judge 
who  tried  the  case  cannot  be  compelled  to  re-try  it  after  his 
term.  Besides,  the  canvassing  boards  were  not  continuing  bodies 
as  in  this  State.  The  7  Iowa  case  goes  to  support  our  holding  as 
it  shows  that  new  canvassers  act.  The  Hagerty  Case  does  not 
bear  on  the  question.  The  Washington  Case  does  not  involve 
powers  of  retired  officers. 

We  are  asked  to  make  a  new  case  out  of  this  by  awarding  the 
writ  against  the  new  mayor  and  councilmen.  We  cannot  con- 
vert a  suit  against  particular  persons  into  one  against  others. 
The  new  officers  are  successors,  it  is  true,  but  get  no  privity 
with  them,  do  not  represent  them.    If  the  persons  against  whom 
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the  suit  began  had  been  then  in  office,  and  pending  it,  their  terms 
had  expired,  there  would  be  more  color  for  this  request,  though 
many  cases  deny  it  even  in  such  case;  and  hold  that  the  proceed- 
ing abates.  Warner  v.  Stock  Co.,  165  U.  S.  28;  U.  S.  v.  Bont- 
well,  17  Wall  604;  Secretary  v.  McGarrahan,  9  Wall  298,  313. 
Therefore  we  dismiss  the  mandamus. 

Writ  denied. 

Opinion  by  Dent,  Judge  : 

The  Court  has  reached  a  right  conclusion  in  this  case  in 
which  I  concur,  on  fallacious  reasoning,  and  an  erroneous  con- 
struction of  the  statute,  from  which  I  dissent. 

In  so  far  as  the  syllabus  and  opinion  hold  that  the  respon- 
dents, having  discharged  their  duties  legally,  and  their  terms  of 
office  having  by  reason  thereof  expired,  are  no  longer  subject  to 
the  writ  of  mmdamus,  I  unhesitatingly  assent;  but  in  so  far  as 
they  hold  that  the  respondents  terms  of  office  have  expired  and 
that  they  are  no  loaiger  subject  to  the  writ  of  mandamus  by  rea- 
son of  their  neglect  or  refusal  to  discharge  their  duties  legally, 
and  that  their  illegal  action  is  a  satisfaction  of  the  law,  and  in 
so  far  as  such  syllabus  and  opinion  tend  to  hold  that  persons  who 
were  not  in  office  at  the  time  of  the  election  when  such  duties 
should  have  been  legally  performed,  can  be  required  by  mandamus 
to  perform  such  neglected  duties  of  their  predecessors,  I  dissent. 
The  statute  in  language  too  plain  to  be  misunderstood  imposes 
on  this  Court  the  duty  of  requiring  all  officers,  mentioned  there- 
in, to  perform  their  duties  legally,  and  does  not  permit  any 
election  officer  to  escape  the  remedial  force  and  effect  thereof  by 
an  illegal  or  erroneous  discharge  of  his  duties  equivalent  to  and 
more  insidious  than  a  positive  refusal  to  discharge  such  duties  at 
all.  Ignorance  of  law  is  no  excuse  for  an  election  officer,  and 
therefore  his  failure  to  legally  discharge  his  duties  must  be  treat- 
ed as  a  refusal  to  do  so.  Otherwise  the  statute  is  rendered  in- 
effectual to  accomplish  the  end  of  its  enactment,  being  the  true 
ascertainment  of  the  result  of  all  elections  by  those  appointed  for 
this  purpose  under  the  mandatory  supervision  of  this  Court,  and 
thereby  the  public  service  is  injured,  public  morals  corrupted, 
and  the  public  weal  forgotten,  contrary  to  the  plainly  expressed 
will  of  the  people  through  their  lawmakers.  The  statute  only 
authorizes  the  Court  to  compel  those,  who  omit  to  do  so,  to  per- 
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form  their  duties  legally,  and  doe3  not  permit  the  Court  to  visit 
the  sins  of  election  officers  on  their  predecessors  in  some  office. 
Until  election  officers  have  performed  their  duties  legally  they 
are  the  proper  custodians  of  the  poll  books,  tally  sheets  and  bal- 
lots, and  until  they  have  so  performed  their  duties  they  are  stilt 
in  office  for  this  purpose.  This  is  in  accordance  with  a  true  public- 
policy  for  the  promotion  of  just  and  fair  elections.  Hebb  v. 
Cowity  Covrt,  49  W.  Va.  746;  Smith  v.  Lawrence  et  al.  (S.  D.) 
49  M*.  W.  7. 


CHARLES    TOWN. 
Armstrong  v.  Eoss. 

/TT-|i/  Submitted  June  17,  1904.    Decided  September  12,  1904. 

J    Ka        4/f. 

|f&8  8871  1-      Order  of  Reference — Appeal. 

56      16j  An  order  of  reference,  founded  on  the  expressed  opinion  or 

f®    ,6*!  the  judge,  without  adjudicating  the  principles  involved,  Is  not 

appealable,     (p.  17). 

Appeal  from  Circuit  Court,  Taylor  County. 
Action  by  Adolphus  Armstrong  against  E.  L.  Eoss.    Decree 
for  plaintiff,  and  defendant  appeals. 

Dismissed. 
W.  E.  D.  Dent,  for  appellant. 

Mollohak,  McClintic  &  Mathews  and  G.  H.  A.  Kunst, 
for  appellee. 

Dent,  Judge  : 

Apeal  from  the  order  of  the  circuit  court  of  Taylor  county 
in  the  chancery  cause  of  Adolphus  Armstrong  against  E.  Lodge 
Eoss. 

For  the  first  time  on  rehearing,  the  question  is  raised  as  to 
whether  the  order  appealed  from  in  this  cause  is  appealable,  it 
being  merely  an  order  of  reference  founded  on  an  expression  of 
opinion  of  the  judge  on  the  merits  of  the  controversy  without 
any  decree  or  order  adjudicating  the  same. 

The  order  is  as  follows : 
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"This  day  came  the  parties  by  their  attorneys,  and  this  cause 
came  on  to  be  heard  on  the  bill  and  exhibits  filed  therewith 
and  on  the  answer  of  the  defendant  and  general  replication 
thereto  and  on  demurrer  to  part  of  the  answer,  and  the  deposi- 
tion of  the  defendant  and  the  exceptions  thereto.  On  considera- 
tion whereof  the  court  overrules  the  demurrer  to  the  part  of  the 
answer  and  overrules  the  exceptions  to  the  depositions.  And 
the  court  is  of  the  opinion  that  plaintiff  by  his  contract  with 
defendant  has  a  right  to  a  deed  from  the  defendant  with  cove- 
nant of  general  warranty  for  all  the  coal  in  the  Barnes'  land  to 
the  extent  of  twenty-seven  acres  of  coal;  and  to  all  the  coal  in 
the  George  H.  Smith  adjoining  land  to  the  extent  of  the  defi- 
ciency, if  there  be  any  of  the  twenty-seven  acres  of  coal  in  the 
Barnes  land,  and  the  right  to  mine  and  remove  the  coal  free  of 
damage  under  the  surface  and  to  air  and  drainage,  but  plain- 
tiff is  not  to  have  right  of  way  or  roads  on  the  top  of  the  sur- 
face of  the  land  on  which  to  remove  the  coal.  And  on  motion  of 
the  plaintiff  it  is  ordered  that  J.  Howard  Cather,  the  surveyor 
of  lands  of  this  county  do  go  the  thirty-eight  and  one-half  acres 
of  Barnes'  land  named  in  the  bill  and  survey  its  outside  boun- 
daries or  lines  and  also  survey  the  outside  lines  of  coal  in  the 
land  and  also  if  by  his  survey  he  finds  that  there  is  not  twenty- 
seven  acres  of  coal  in  said  Barnes'  land  then  he  shall  survey 
enough  of  the  adjoining  coal  in  the  George  H.  Simth  land  named 
in  the  bill  to  supply  the  deficiency  and  he  shall  also  survey  the 
outside  lines  of  all  the  coal  in  the  George  H.  Smith  land.  He 
shall  make  a  plat  of  this  survey  and  on  it  lay  down  the  lines  and 
their  bearings  and  lengths  of  the  thirty-eight  and  one-half  acres 
of  land  and  of  the  coal  in  it  and  of  all  the  coal  in  the  Smith 
land  and  of  the  acres  of  it  supply  said  deficiency  and  on  the  plat 
he  shall  name  the  quantity  or  acres  in  each  of  the  four  surveys." 

Under  our  statute  appeals  are  allowable  in  any  case  in  chan- 
cery wherein  there  is  a -decree  or  order  adjudicating  the  prin- 
ciples of  the  cause.    Section  1,  chapter  135,  Code. 

The  expression  of  the  opinion  of  the  court  is  not  such  adjudi- 
cation, although  an  order  of  reference,  properly  or  improperly,  is 
entered  in  furtherance  of  such  opinion. 

The  matter  is  still  in  the  breast  of  the  court  and  the  Judge 
may  change  his  opinion  before  entering  an  appealable  decree. 
Hanna  v.  Banks,  55  W.  Va.  185,    (14   S.   E.   132) ;   Corly  v. 
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Corley,  53  W.  Va.  142,  (44  S.  E.  132) ;  2  Cyc.  614-616;  2  Enc 
Pleading  and  Practice,  62-65. 

The  appeal  is  therefore  dismissed  as  improperly  allowed. 

Dismissed. 


CHARLES    TOWN. 


M       1! 


Wellsburg  and  State  Line  Eailroad  Company  v.  Pan 
190  Handle  Traction  Company,  et  cd. 

Submitted  June  9, 1904,    Decided  September  12,  1904. 

1.  Railroad — Public  Crossing. 
The  acquisition  of  a  crossing  by  one  railroad  over  another 

Involves  a  taking  of  private  property  for  public  use.     (p.  23). 

2.  Railroad-— Condemnation — Jurisdiction. 
Section  11  of  chapter  52  of  the  Code  of  1899  does  not  confer 

upon  courts  of  equity  jurisdiction  to  condemn  the  property  of 
one  railroad,  turnpike  or  canal  company  for  the  purpose  of  a 
crossing  by  another  railroad,  turnpike  or  canal  company,  (p. 
21.) 

3.  Railroad— Court— Jurisdiction. 
By  said  section,  such  courts  are  empowered  to  determine  the 

exact  places  at  which,  and  the  manner  In  which,  such  crossings 
may  be  made,  when  the  parties  are  unable  to  agree;  but  the 
right  to  cross  must  be  obtained  by  proper  proceedings  under 
chapter  42  of  said  Code,  when  It  cannot  be  secured  by  consent 
and  agreement  of  parties,     (p.  23). 

4.  Raiiroap— Pt/Wfc  Crossing — Courts. 
The  place  and  character  of  the  crossing  to  be  decreed,  when 

the  parties  fall  to  agree,  are  determined  by  the  situation  of  the 
parties,  the  public  Interests,  the  topography  of  the  place,  the 
connections  to  be  made,  the  expense  of  making  the  crossing  and 
all  the  material  facts  and  circumstances,  affecting  the  public 
and  the  rights  of  the  parties  immediately  concerned,  and  not 
upon  the  choice  and  will  of  the  party  desiring  it.  Hence,  the 
court  may  decree  a  crossing  other  than  the  one  described  in 
the  bill.     (p.  32). 

5.  Railroad  Crossings. 
Railroad  crossings  at  grade  are  neither  prohibited  nor  dis- 
criminated against  by  the  statute.    On  the  contrary,  they  are 
expressly  authorized,  and,  when  the  parties  fail  to  agree,  the 
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court  may  order  such  crossing  to  be  made,  as,  under  all  the 
circumstances,  is  fair,  Just  and  reasonable,  viewed  from  the 
standpoint  of  the  parties  interested,  and  promotive  of  the  pub- 
lic welfare,     (p.  30). 

6.  Railroad  Crossings. 

The  clause  in  section  11  of  chapter  52  of  the  Code,  reading 
as  follows:  "Provided  Its  work  be  so  constructed  as  not  to 
impede  *he  passage  or  transportation  of  persons  or  property 
along  the  same,"  neither  contemplates  nor  prohibits  such  im- 
pediments as  are  merely  incidental  to  a  properly  constructed 
crossing  at  grade,     (p.  29). 

7.  Railroad  Crossings. 

Wherever  a  crossing  is  necessary  in  the  construction  of  a 
railroad,  the  law  allows  it  and  confers  the  right  to  obtain  it; 
•  but  this  power  is  to  be  exercised,  in  the  absence  of  an  agree- 
ment by  the  parties,  under  such  conditions  and  limitations,  as 
to  the  place  and  mode  of  crossing,  as  a  court  of  equity  may 
justly  impose,  in  view  of  the  interests  of  the  parties  and  the 
public,     (p.  21). 

8.  Statute1— Construction. 

In  the  construction  of  a  statute,  its  spirit,  rather  than  its 
letter,  is  the  guiding  star,  but  contradiction  and  repugnance 
must  be  avoided,  when  it  is  possible  to  do  so.  The  statute 
must  be  construed  as  a  whole  and  every  word  in  it  made  ef- 
fective, if  possible,     (p.  30). 

9.  Statute. 

A  clearly  expressed  intention  in  one  part  of  a  statute  does 
not  yield  to  a  doubtful  construction  of  another  portion  of  it; 
'  and  when  the  general  intention  of  the  legislature  is  clear  and 
the  spirit  and  purpose  cf  the  statute  are  manifest,  a  mere  im- 
plication or  inference  of  a  contrary  particular  or  special  in- 
tent, arising  out  of  language  of  doubtful  meaning,  must  yield 
to  the  general  intent,     (p.  30). 

10.  Statute — Construction. 

Where  the  language  of  a  statute  is  ambiguous  or  the  meaning 
doubtful,  the  surrounding  circumstances,  the  history  of  the 
times,  and  the  defect  or  mischief  which  the  statute  was  in- 
tended to  remedy  may  be  resorted  to  in 'seeking  its  true  mean- 
ing and  purpose,     (p.  31). 

11.  Legislation. 

An  undeviating  course  of  legislation  in  a  certain  direction 
through  a  long  period  of  time,  in  an  effort  to  systematize  and 
perfect  the  law  relating  to  a  given  subject,  strongly  empha- 
sizes the  expresft  language  embodying  the  final  declaration 
of  legislative  will.     (p.  31). 
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12.  Statutes — Construction. 

All  former  statutes  on  the  same  subject,  whether  repealed  or 
unrepealed,  may  be  considered  in  construing  provisions  that 
remain  in  force,     (p.  31). 

13.  Pleading — Bill. 

Uniting  a  purely  legal  demand  with  an  equitable  demand,  in? 
a  bill  seeking  the  enforcement  of  the  latter,  does  not  render 
the  bill  multifarious,     (p.  26). 

14.  Pleading. 

In  such  case,  the   allegations   respecting   the   legal   demand 
may  be  treated  as  surplusage  and  ignored,     (p.  26). 

15.  Pleading. 

The  extent  to  which  facts  must  be  set  out  in  a  bill  depends 
upon  the  nature  of  the  principal  facts  to  be  established.  When 
a  general  term  used  has  a  double  meaning,  and,  standing  alone, 
may  import  either  a  mere  fact  or  a  conclusion  of  law,  it  must 
be  accompanied  by  a  statement  of  such  additional  facts  as 
constitute  ground  for  the  legal  conclusion,  which  the  plaintiff* 
undertakes  to  establish,  else  the  rule  that  pleadings  must  be 
certain  to  a  common  intent  is  violated,     (p.  27). 

16.  Bill— Pleading. 

Bills  filed  under  section  11  of  chapter  52  of  the  Code  are 
governed  by  the  ordinary  rules  of  equity  pleading,  applicable 
to  bills  in  general,  and  a  bill  so  filed  is  sufficient,  if  it  so  states 
the  plaintiff's  case  as  to  inform  the  defendant  of  what  he  is 
called  upon  to  meet.     (p.  27). 

17.  Suit — Decree — Costs. 

When,  in  a  suit  under  section  11  of  chapter  52  of  the  Coder 
the  court  decrees  a  crossing  substantially  different  from  the 
one  demanded  of  the  defendant  before  the  institution  of  the* 
suit,  a  decree  for  costs  against  the  plaintiff  is  proper.     (p\  37). 


Appeal  from  Circuit  Court,  Brooke  County. 

Bill  by  the  Wellsburg  &  State  Line  Bailroad  Company  against 
the  Panhandle  Traction  Company  and  others.  Decree  for  plain- 
tin*,  and  defendants  appeal. 

Affirmed. 

Henry  M.  Kcssell,  for  appellants. 

J.  J.  Coniff  and  John  P.  Arbexz,  for  appellee. 

POFFENBARGER,  PRESIDENT : 

The  Pan  Handle  Traction  Company,  chartered  under  the  laws 
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-of  this  State  as  a  railroad  corporation,  and  operating  an  electric 
railway  about  sixteen  miles  long  between  the  City  of  Wheeling 
in  Ohio  county  and  the  City  of  Wellsburg  in  Brooke  county, 
seeks  relief  from  a  decree,  pronounced  against  it,  by  the  circuit 
court  of  the  latter  county,  in  a  suit,  brought  under  section  11  of 
chapter  52  of  the  Code  of  1899,  by  the  Wellsburg  and  State 
Line  Eailroad  Company,  another  railroad  corporation  of  this 
State,  organized  for  the  purpose  of  constructing  and  operating  a 
steam  railroad,  to  commence,  according  to  the  terms  of  its  certi- 
ficate of  incorporation,  "at  or  near  the  county  of  Brooke  in  said 
State  of  West  Virginia,  and  run  thence  by  the  most  practicable 
route  to  a  point  at  or  near  the  Pennsylvania  State  line,  at  Duns- 
ford  in  the  County  of  Washington,  in  the  State  of  Pennsylvania/' 
authorizing  a  crossing  at  grade  of  the  said  electric  railway  line 
by  the  said  steam  railroad  line,  oin  payment  of  such  damages 
as  shall  be  ascertained  by  a  condemnation  proceeding  under  the 
provisions  of  chapter  42  of  said  Code. 

If  the  status  of  the  Wellsburg  and  State  Line  Company  is 
such  as  confers  upon  it  the  right  to  cross  the  track  of  another 
railroad,  an  inquiry  which  will  be  deferred  for  the  present,  the 
relation  of  the  two  roads  to  each  other  is  such  as  to  render  a 
crossing  at  or  near  the  point  designated  in  the  decree,  proper  and 
highly  necessary  to  effectuate  the  declared  purposes  of  said  cor- 
poration. If  built  as  proposed,  its  line  will  run,  reversing  the 
description  in  the  certificate,  from  Dunsford,  in  a  westerly 
course,  to  the  Pittsburg,  Wheeling  and  Kentucky  Eailroad  at 
the  Ohio  River,  crossing  the  line  of  the  Pan  Handle  Traction 
'Company  in  order  to  make  the  connection  with  the  P.  W.  &  Ky. 
railroad.  Without  a  crossing  at  some  point,  the  connection  can- 
not be  effected,  as  the  P.  W.  &  Ky.  road  lies  between  the  Pan 
Handle  Traction  Company  road  and  the  Ohio  River  from  Wheel- 
ing to  Wellsburg.  Upon  a  railroad  company  so  situated,  the 
statute  confers  the  right  to  a  crossing  and  provides  for  its  en- 
forcement. It  says:  "If  any  railroad,  turnpike  or  canal  com- 
pany shall  deem  it  necessary  in  the  construction  of  their  work, 
or  any  branch  or  siding  thereof,  to  cross  any  other  railroad, 
turnpike,  c*r  canal,  or  any  state  or  county  road,  at  grade  or  other- 
wise, it  may  do  so"  etc.  and,  further,  that,  "In  case  the  parties 
interested  fail  to  agree  upon  such  crossing,  *  ~  *  *  the 
company  desiring  it  may  bring  its  suit  in  equity"  etc. 
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The  defense,  based  upon  grounds  not  in  conflict  with  these 
views,  is  raised  in  part  by  a  demurrer  in  writing,  specifying 
four  principal  causes,  three  of  which  deny  the  sufficiency  of  the 
bill,  viewed  as  one  invoking  the  power  of  eminent  domain  to  take 
from  the  defendant  company  part  of  its  property  and  the  re- 
maining one  its  sufficiency  as  a  bill,  seeking  merely  a  crossing 
of  one  railroad  by  another.  Dealing  with  the  bill  from  the  first 
point  of  view,  the  demurrer  says  the  property  asked  for  cannot 
be  taken  because  it  is  already  devoted  to  a  public  use  from 
which  it  cannot  be  diverted  for  another  similar  use  of  no  higher 
nature  than  that  for  which  it  was  originally  acquired;  be- 
cause the  bill  does  not  aver  that  the  property  demanded  is  un- 
necessary for  the  enjoyment  and  exercise  by  the  defendant  of  its 
franchise;  and  because  there  is  no  specific  averment  that  the 
plaintiff  will  devote  that  property  to  a  public  use.  Viewing  the 
bill  as  one  filed  under  the  statute  to  obtain  a  crossing,  the  lack 
of  such  particularity  in  the  description  cf  the  proposed  crossing 
as  will  show  how  it  will  affect  the  defendant  company's  railway, 
and  failure  to  show  impracticability  of  crossing  otherwise  than 
at  grade,  are  assigned  by  counsel  for  the  defendant  as  grounds  of 
demurrer. 

A  clear  understanding  of  the  nature  of  the  right  desired  by 
the  plaintiff  will  facilitate  the  disposition  of  the  questions  raised 
by  the  demurrer,  including  the  supposed  distinction  between  a 
bill  for  the  taking  of  private  property  for  public  use  and  one 
seeking  a  mere  crossing.  That  a  crossing  of  the  right  of  way 
and  track  of  one  railroad  company  by  the  track  of  another 
amounts,  at  least,  to  the  acquisition  of  an  easement  by  the  latter 
over  property  owned  by  the  former,  is  so  manifest  as  to  render 
discussion  or  citation  of  authority  to  that  effect  useless.  How- 
ever,  it  has  been,  in  effect,  so  decided  in  Tucfaihoe  Canal  Co.  v. 
Tucl-ahoc  &  James  River  R.  R.  Co.,  11  Leigh  42.  In  that  case, 
Judge  Tucker  makes  it  clear  that  the  property  owned  by  an  in- 
ternal improvement  company  and  used  by  it  in  the  exercise  of 
its  franchise  is  not  the  franchise  itself,  but  is,  on  the  contrary,, 
private  property  subject  to  the  jus  publicum*  Whether,  in  ob- 
taining such  crossing,  the  ownership  of  the  fee  is  affected  or  dis- 
turbed does  not  enter  into  this  inquiry.  The  acquisition  of  a 
right  of  way  only  over  the  property  of  another  is  the  taking  from* 
that  other  of  a  thing  of  value,  a  valuable  right  to  the  use  of  the 
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land  for  certain  purposes,  and  it  can  be  done  without  the  con- 
sent of  the  owner,  only  in  the  manner  and  upon  the  terms  pre- 
scribed by  law.  In  the  case  above  referred  to,  the  celebrated 
jurist  who  delivered  the  opinion  of  the  court  said :  "The  Tuck- 
ahoe  Bailioad  Company  set  up  a  pretention  to  run  their  road 
across  the  canal,  on  a  bridge  of  a  certain  elevation.  They  are 
not  content  with  passing  on  side  by  side  with  their  rival,  but 
they  assert  a  right  by  their  charter  to  cross  his  line  of  improve- 
ment. This  brings  us  to  the  inquiry,  how  far  the  legislative 
power  is  adequate  to  the  grant  of  such  a  right  ?"  After  discuss- 
ing the  question  at  considerable  length,  he  expressed  his  conclu- 
sion as  fallows :  "I  think  it  was  competent  to  the  legislature  to 
empower  the  Railroad  Company  to  cross  the  line  of  the  canal, 
whether  the  Canal  Company  be  regarded  as  the  proprietors  of 
the  soil  or  of  a  mere  right  of  way.  If  they  are  proprietors 
the  soil,  then  they  hold  it  by  the. same  tenure  that  every  man 
holds  his  land;  that  is,  subject  to  the  jus  publicum.  If  it  is  a 
mere  right  of  way  to  which  they  have  title,  the  argument  ap- 
plies with  yet  more  force,  since  the  power  to  condemn  the  land 
itself  is  greater  than  that  of  condemning  an  easement  upon  it." 
From  this  application  of  legal  principles,  as  well  as  the  ob- 
vious nature  of  the  right  desired  by  the  plaintiff,  in  respect  to 
the  property  of  the  defendant,  it  is  apparent  that  the  former  con- 
templates the  taking  of  private  property  for  public  use  under 
the  power  of  eminent  domain.  But  can  that  power  be  invoked  in 
a  court  of  equity?  What  is  the  function  of  the  suit  in  equity 
authorized  by  the  statute?  The  language  of  the  statute  itself 
seems  to  fully  answer  these  questions.  It  says:  "In  case  the 
parties  interested  fail  to  agree  upon  such  crossing  or  alteration 
as  is  desired,  the  company  desiring  it  may  bring  its  suit  in 
equity,  and  in  such  suit  the  court  may,  in  a  proper  case,  decree 
that  such,  or  any  proper  crossing  or  alteration  may  be  made, 
upon  payment  of  damages,  to  he  ascertained  as  provided  in 
chapter  forty-two  of  the  Code,  and  the  company  desiring  such 
crossing  or  alteration  may  thereupon  proceed  under  said  chapter 
to  obtain  the  right  to  make  such  crossing  or  alteration/'  The 
power  of  condemnation  is  legislative,  not  judicial,  and  exists 
ir.  the  courts  only  by  express  authorization  and  only  to  such  an 
extent  as  it  has  been  expressly  vested  in  them.  The  statute 
above  quoted  prescribes  the  decree  to  be  entered,  and  stops  short 
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of  giving  the  right  of  occupation  of  the  crossing.  It  expressly 
says:  "The  right  to  make  the  crossing"  may  be  obtained  in 
another  proceeding  and  that  is  in  a  court  of  law,  where  the  right 
to  have  a*  jury  ascertain  the  amount  of  compensation,  may  be 
demanded.  Property  cannot  be  taken  until  just  compensation 
therefor  is  paid  or  secured  to  be  paid.  Before  payment  it  must 
be  ascertained  in  such  manner  as  is  prescribed  by  law.  Const. 
Art.  3,  section  9.  Chapter  42  of  the  Code  prescribes  the  man- 
ner, and  it  authorizes  proceedings  in  the  law  courts  only.  There 
is  no  jurisdiction  in  equity  to  ascertain  and  decree  compensation 
for  damages  to  property.  Ohio  River  Ry.  Co.  v.  Gibbens,  35 
W.  Va.  57;  Ward  v.  0.  R.  R.  Co.,  35  W.  Va.  481.  Equity  has 
jurisdiction  to  prevent  the  construction  of  a  work  of  internal  im- 
provement, where  it  would  work  such  injury  to  private  property, 
not  actually  taken,  as  virtually  destroys  its  value,  until  compensa- 
tion for  the  injury  is  paid  or  secured  to  be  paid,  and,  in  such 
case,  an  issue  out  of  chancery  will  be  directed  to  ascertain  the 
amount  of  compensation.  Mason  v.  Bridge  Co.,  17  W.  Va.  396; 
Teter  v.  W.  Va.  Cen.  &  Pa.  R'd  Co.,  35  W.  Va.  433;  Ward  v. 
0.  R.  R.  Co.,  35  W.  Va.  481.  Of  course  equity  would  restrain  an 
internal  improvement  company  from  actually  taking  property 
without  having  paid,  or  secured  payment  of  compensation  there- 
for, but  whether  in  that  case  it  would  direct  an  issue  out  of 
chancery  to  determine  the  compensation  to  be  paid  has  not  been 
decided  by  this  Court.  But,  even  if  that  could  be  done,  there  is 
no  shadow  of  jurisdiction  in  equity  to  entertain  such  a  proceed- 
ing as  is  prescribed  by  chapter  42  of  the  Code,  the  only  one  by 
which  an  internal  improvement  corporation  may  obtain  private 
property  for  public  use. 

Eeference  to  the  history  of  the  section  under  consideration 
and  railroad  legislation  in  general  will  tend  to  enlighten  as  to 
the  legislative  purpose  in  authorizing  the  suit  in  equity.  Un- 
der the  first  general  railroad  act,  which  was  passed  March  11, 
1837,  railroad  companies  had  authority  to  enter  upon  and  take 
land  and  crossings,  necessary  to  the  construction  of  their  lines, 
before  ascertainment  or  payment  of  the  purchase  money,  and 
courts  were  prohibited  from  enjoining  them,  unless  it  was 
"manifest  that  they,  their  officers,  agents  or  servants"  were 
"transcending  the  authority  given  them  by"  that  "act,  and  that 
the  interposition  of  a  court  of  equity"  was  "necessary  to  pre- 
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vent  injury  that"  could  not  "be  adequately  compensated  in  dam- 
ages." In  that  act,  the  basis  of  what  is  now  section  11  of  chap- 
ter 52  of  the  Code  was  embodied,  but  without  any  restriction  up- 
on the  making  of  the  crossing  before  payment  of  compensation. 
It  was  under  that  act,  that  the  case  of  Tuckhoe  Canal  Co.  v. 
TucJchoe  &  James  River  R'd  Co.,  cited,  arose,  and,  on  this  point, 
Judge  Tucker  said :  "It  seemed  to  be  considered  by  the  counsel, 
that  the  condemnation  must  precede  the  execution  of  the  work. 
This  is,  I  conceive,  a  misconception  of  the  law.  The  company 
have  a  right  to  proceed  with  their  work  before  condemnation/* 
In  the  Code  of  1849,  the  section,  as  amended,  reads  thus:  "If 
any  railroad,  turnpike  or  canal  company  deem  it  necessary  in 
the  construction  of  their  work  to  cross  any  other  railroad,  turn- 
pike or  canal,  or  any  state  or  county  road,  it  may  do  so,  provid- 
ed its  work  be  so  constructed  as  not  to  impede  the  passage  or 
transportation  of  persons  or  property  along  the  same.  If  any 
such  company  desire  that  the  course  of  any  other  railroad,  turn- 
pike, canal,  or  state  road  should  be  altered  to  avoid  the  necessity 
of  any  crossing,  or  of  frequent  crossings,  or  to  facilitate  the 
crossing  thereof,  the  alteration  may  be  made  in  such  manner  as 
may  be  agreed  between  the  company  desiring  such  alteration, 
and  the  other  railroad,  turnpike  or  canal  company,  or  the  board 
of  public  works  in  the  case  of  a  state  road.  And  if  such  con- 
struction or  alteration  as  is  allowed  by  this  section  shall  cause 
damage  to  any  company,  or  to  the  owner  of  any  lands,  the  rail- 
read,  turnpike  or  canal  company  first  mentioned  shall  pay  such 
damage.  But  any  county  road  may  be  altered  by  any  such  com- 
pany for  the  purpose  aforesaid,  whenever  it  shall  have  made  an 

•  equally  convenient  road  in  lieu  thereof."  Code  of  1849,  chapter 
56,  section  24.  It  remained  in  this  form  in  the  Codes  of  1860 
and  1868.  Whether  the  insertion  of  the  clause  providing  for 
agreement  as  to  the  manner  of  crossing  made  it  necessary  to 
eendemn  before  crossing,  when  the  parties  failed  to  agree,  was 
never  decided.  For  such  contingency,  the  statute  made  no  ex- 
press provision.  The  Constitution  of  1863  did  not  require  pay- 
ment*, or  security  for  payment,  of  compensation  for  private  prop- 
eity  taken  for  public  use  before  the  taking  of  it.    But  the  Con- 

.  stitution  of  1872  does,  and  this  section,  concerning  crossings, 
and  other  statutes  have  been  amended  so  as  to  conform  to  this 
new  constitutional  limitation.    The  act  approved  April  3,  1873, 
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providing  for  the  incorporation  and  regulation  of  railroad  com- 
panies, although  somewhat  indefinite,  seems  to  be  in  conformity 
with  the  constitutional  provision.  But  the  act  of  March  10,. 
1881,  amending  and  re-enacting  the  section  here  involved,  with 
others  of  chapter  52  of  the  Code,  removed  all  doubt,  if  there  was 
any,  and  made  the  legislative  intent  clear,  by  expressly  saying 
that,  in  case  of  disagreement,  the  right  to  cross  shall  be  obtained 
by  condemnation  under  the  general  law,  governing  condemnation 
proceedings,  after  having  obtained  by  decree  in  equity  a  desig- 
nation of  the  place  at  which,  and  specification  of  the  manner  in 
which,  the  crossing  desired  shall  be  made.  The  statute,  as  it 
now  stands,  is  an  expression  of  legislative  will,  and  a  legisla- 
tive interpretation  of  section  9  of  Article  3  of  the  Constitution^ 
to  the  foregoing  effect.  It  says  the  taking  of  a  crossing  is  the 
taking  of  private  property,  for  which  the  proceeding  must  be 
under  chapter  42,  and  not  under  this  section,  except  to  the  ex- 
tent of  determining  where  and  how  the  crossing  shall  be  made. 

In  view  of  this  conclusion,  it  is  immaterial  whether  the  alle- 
gations of  the  bill,  purporting  to  set  up  a  demand  for  a  decree 
for  actual  possession  and  use  of  the  crossing,  are  such  as  would 
constitute  a  sufficient  application  under  chapter  42  of  the  Code 
or  not;  for  the  granting  of  the  relief  to  be  obtained  under  that 
chapter  is  not  within  the  jurisdiction  of  a  court  of  equity,  and 
that  court  will  not  inquire  into  the  matter  of  their  sufficiency^ 
It  will  in  no  sense  take  cognizance  of  that  sort  of  a  case.  For 
the  same  reason,  these  allegations  do  not  make  the  bill  multifa- 
rious. "The  uniting  a  purely  legal  demand  in  a  bill,  which 
seeks  the  enforcement  of  an  equitable  demand,  will  not  render 
the  bill  liable  to  be  dismissed  as  multifarious."  Smith  v.  Patton, 
12  W.  Va.  541 ;  Smith  v.  McLain,  11  W.  Va.  654;  Pyles  v.  Fur- 
nitare  Co.,  30  W.  Va.  123.  In  so  far  as  these  allegations  were 
not  essential  or  proper  in  a  bill  to  settle  differences  as  to  where 
and  how  a  crossing  shall  be  made,  it  was  proper  to  disregard' 
them  as  surplusage. 

The  bill  designates  the  point  at  which  the  crossing  is  desired' 
and  the  necessity  of  such  crossing  and  shows  such  necessity  by 
facts  alleged.  It  also  avers  that  the  construction  of  plaintiff's 
read  across  that  of  the  defendant  company  will  not  impede  the 
passage  or  transportation  of  persons  or  property  along  the  latter 
road.    Must  it  go  further  and  show  just  how  it  will  affect  the 
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track  of  the  defendant  company  and  that  an  undergrade  01  over- 
grade  crossing  is  impracticable?  The  statute  confers  the  right 
tc  cross  "at  grade  or  otherwise,"  when  necessary  and  possible 
without  impeding  passage  and  transportation,  and  provides  a 
remedy  for  the  enforcement  of  the  right  when  withheld.  Want 
of  necessity,  impracticability  of  effecting  any  crossing  or  the  im- 
propriety of  crossing  at  a  point,  or  in  a  manner,  specified,  are 
all  matters  of  defense  and  substantially  covered  by  the  allega- 
tions of  the  bill.  In  other  words,  the  interposition  of  any  one 
of  them  is  possible  only  by  denial  of  some  material  averment  of 
the  bill.  Tested  by  the  general  rules  and  principles  of  equity 
pleading,  the  bill  seems  to  be  sufficient.  A  bill  need  not  set  out 
the  evidential  facts  necessary  to  sustain  its  general  allegations. 
The  extent  to  which  facts  must  be  detailed  depends  upon  the 
nature  of  the  main  fact  to  be  set  up.  When  the  general  term 
used  for  it  may  be  equivocal  and  stand  for  a  simple  fact  or  a 
conclusion  of  law,  as,  for  instance,  the  word  "fraud,"  the  rule  of 
"certainty  to  common  intent"  demands  the  statement  of  suffi- 
cient facts  to  show  that  the  acts  complained  of,  and  intended  to 
be  established  by  the  evidence,  constitute  fraud,  but  even  here, 
the  evidence  need  not  be  detailed.  All  facts  necessary  to  consti- 
tute a  foundation  for  the  legal  conclusion  that  the  plaintiff  is  en- 
titled to  the  relief  he  desires  must  be  alleged,  but  conclusions  of 
law  alone  are  insufficient,  and  violative  of  the  rule  of  certainty 
in  pleading.  Billingsley  v.  Menear,  44  W.  Va.  651;  Vance 
Shoe  Co.  v.  Haught,  41  W.  Va.  275 ;  Zell  Guano  Co.  v.  Heather- 
ly,  38  W.  Va.  409 ;  Pyles  v.  Furniture  Co.,  30  W.  Va.  123 ;  New- 
lerger  v.  Wells,  51  W.  Va.  624,  639.  All  the  essential  facts  here 
are  of  such  character  as  to  require  no  great  degree  of  particu- 
larity and  minuteness  of  statement  in  giving  the  bill  the  pre- 
scribed degree  of  certainty.  Whether  the  crossing  is  necessary 
and  practicable  are  matters  of  almost  pure  fact,  dependent  upon 
the  evidence,  and  involving  scarcely  any  application  of  the 
principles  of  law  in  their  determination.  The  simple  demand  of 
a  crossing  at  a  given  place,  with  a  general  specification  of  the 
kind  of  crossing  desired,  preceded  by  the  necessary  averments 
of  the  character  of  the  plaintiff  and  necessity  of  the  crossing 
would  seem  to  be  sufficient  to  apprise  the  defendant  of  every- 
thing that  can  be  involved  in  any  issue  that  can  be  made  up  be- 
tween the  parties.     In  order  to  fulfill  the  requirements  of  the 
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rule,  the  plaintiff  need  only  so  state  his  case  "as  to  inform  the 
defendant  of  what  he  is  called  upon  to  meet."    Zell  Guano  Co. 
v  Hcatherly,  38  W.  Ya.  409.    We  think  the  demurrer  was  prop- 
•  erly  overruled. 

The  answer  denies  the  right  claimed  by  the  bill  on  the  grorand 
that  the  plaintiiff  is  not,  and  will  not  be,  when  completed,  a 
common  carrier,  but  a  mere  private  coal  road.  To  sustain  this 
•position,  the  defendant  relies  upon  the  shortness  of  plaintiffs 
line;  its  failure  to  make  connection  with  any  railroad  except 
the  P.  W.  &  Ky.,  at  the  Ohio  River;  the  fact  that  the  Wells- 
burg  Coal  Company,  a  corporation  having  for  its  stockholders 
the  same  persons  who  own  the  stock  of  the  plaintiff  railroad  com- 
pany, owns  one  thousand  acres  of  coal  land  through  which  the 
railroad  will  be  constructed  and  operated ;  and  the  admission  of 
the  vice-president  and  chief  engineer  of  the  plaintiff,  that  the 
principal  object  in  constructing  the  road  is  to  provide  means  for 
transporting  the  coal  from  the  Wellsburg  Coal  Company's  land. 
It  further  appears  from  the  testimony  of  this  witness,  however, 
that  the  stockholders  of  the  plaintiff  intend  to  obtain  a  charter 
under  the  laws  of  Pennsylvania  and  extend  the  road  from  the 
•state  line  to  Tylerdale,  near  Washington,  Pennsylvania,  where 
connection  will  be  made  at  the  east  end  of  the  line  with  the  Bal- 
timore and  Ohio  and  other  railroads;  that  the  entire  length  of 
the  road,  so  extended,  will  be  twenty-eight  miles;  that  the  road 
has  been  graded  and  rails  laid  for  a  distance  of  three  miles,  com- 
mencing at  the  west  end,  and  rights  of  way  acquired  for  some  dis- 
tance beyond  the  grading  towards  the  state  line;  that  the  road 
will  be  equipped  with  cars  and  coaches  for  the  general  trans- 
portation of  freight  and  passengers ;  and  that  the  road  will  be, 
ib  all  respects,  a  common  carrier.  This  evidence  is  uncontra- 
dicted, and  nothing  tends  towards  its  overthrow  except  the  cir- 
cumstances of  ownership,  by  the  stockholders  by  means  of  cor- 
porate organization,  of  the  coal  land,  and  its  being  the  principal 
inducement  to  the  investment  in  the  railroad  company.  But 
they  do  not  exclude  the  intent  to  operate  a  railroad  as  a  com- 
mon carrier.  The  several  purposes  of  the  corporators  may  con- 
sistently stand  together.  Other  motives  than  the  mere  opera- 
tion of  a  common  carrier,  and  other  works  of  internal  improve- 
ment, always  move  the  people  who  build  them,  else  none  would 
»ever  be  constructed.    They  constitute  fields  of  profitable  invest- 
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ment,  direct  and  indirect,  and  have  a  double  character  which 
the  law  recognizes  and  upholds.  For  some  purposes  they  are 
private  and  for  others  public,  and  the  private  right  which  the 
stockholders  and  creditors  have  in  respect  to  them,  constitute  the 
sole  inducement  to  their  construction  and  operation.  For  the 
purposes  of  this  case,  it  suffices  to  say  the  evidence  relied  upon 
in  support  of  this  defense  is  insufficient  to  sustain  it. 

Another  defense,  raised  by  the  answer,  rests  upon  a  view  of 
the  statute  which,  if  adopted  here,  would  reverse  the  decree. 
It  is  that  the  letter  of  the  statute  must  be  observed,  and  no- 
crossing  can  be  allowed  that  will,  in  any  manner,  or  to  any  ex- 
tent, "impede  the  passage  or  transportation  of  persons  or  prop- 
erty along"  the  road  over  which  a  crossing  is  sought.  If  this  is 
a  correct  interpretation,  there  can  be  no  crossing  at  grade,  ex- 
cept by  consent,  under  any  circumstances,  however  imperious 
the  necessity  may  be;  for  every  such  crossing  is  an  impediment 
in  a  certain  sense.  In  the  language  of  counsel  for  the  appellant, 
The  necessity  to  stop  the  defendant's  cars  when  a  train  might 
be  upon  the  crossing,  or  approaching  the  crossing,  would  be  an 
impediment.  The  necessity  to  reduce  the  speed  of  the  cars  and' 
to  wait  for  a  signal  from  the  watchman  would  be  an  impediment. 
The  constant  danger  of  accidents  would  be  a  most  serious  inter- 
ference with  the  defendant's  operations."  Thus,  adherence  to> 
the  letter  of  the  proviso,  found  in  the  section  under  considera- 
tion, would  defeat,  in  part,  the  very  right  which  the  legislature 
has  plainly  attempted  to  confer  by  the  express  language  of  one 
part  of  the  section,  the  crossing  of  one  railroad  by  another  at 
grade.  The  section  must  be  taken  as  a  whole  and  so  construed- 
as  to  give  effect  to  every  word  in  it,  if  possible.  Contradiction, 
if  there  be  any,  must  be  reconciled,  by  choosing,  from  the  differ- 
ent meanings  a  word  or  clause  may  have,  that  one  which  will 
harmonize  with  other  parts  of  the  instrument.  The  spirit  of 
the  statute,  rather  than  its  letter,  is  the  guiding  6tar,  but  the 
letter  also  is  to  be  regarded,  and  given  effect  if  possible.  Oas 
Co.  v.  Wheeling,  8  W.  Va.  320;  Brown  v.  Gates,  15  W.  Va.  131; 
Jackson  v.  Kittle,  34  W.  Va.  207;  Bank  v.  County  Court,  36  W. 
Va.  341;  Baxter  v.  Wade,  39  W.  Va.  281.  Keeping  this  general 
rule  of  construction  in  view,  due  weight  must  be  accorded  to  the 
absence  of  any  expression  of  preference  in  the  statute  for  cross- 
ings other  than  grade  crossings.     It  does  not  say,  as  do  the 
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statutes  of  some  of  the  states,  that  a  crossing  at  grade  shall  not 
be  made,  where  it  is  practicable  or  possible,  to  make  an  over- 
grade,  or  under-grade,  crossing.  On  the  contrary,  it  confers  the 
right  to  a  crossing  at  grade  or  otherwise,  and  authorizes  the 
courts  of  equity  to  prescribe  the  kind  of  crossing  when  the  par- 
ties fail  to  agree.  If  there  is  any  discrimination  against  grade 
crossings,  it  is  by  implication  arising  out  of  the  proviso,  forbid- 
ding the  impeding  of  traffic,  and,  if  such  effect  is  to  be  accorded 
to  it,  the  right  to  a  grade  crossing,  expressly  conferred  by  the 
preceding  clause  of  the  section,  is  taken  away  entirely.  As  al- 
ready indicated,  well  settled  principles  of  law  compel  the  courts 
to  avoid,  by  construction,  when  it  is  possible  to  do  so,  an  inter- 
pretation of  a  statute  that  will  leave  any  part  of  it  noneffective 
and  dead.  "Conflict  and  repugnance  in  statutes  should  always 
be  avoided  by  construction,  if  possible.  Indeed  a  statute  ought 
upon  the  whole  to  be  so  construed  that,  if  it  can  be  prevented,  no 
clause,  sentence  or  word  should  be  superfluous,  void  or  insignifi- 
cant." Lucas,  Judge,  in  Jackson  v.  Kittle,  34  W.  Va.  216.  A 
right  expressly  given  in  one  part  of  an  instrument  cannot  be 
i$ken  away  by  a  mere  implication  arising  out  of  another  part  of 
it,  which  is  not  one  of  necessity,  if  it  can  be  taken  away  by  im- 
plication at  all.  Thus,  "A  clearly  expressed  intention  in  one 
portion  of  a  will  is  not  to  yield  to  a  doubtful  construction  of  any 
other  portion  of  the  instrument.  When  the  general  intent  of 
the  testator  is  clear,  and  it  is  impracticable  to  give  effect  to  all 
the  language  of  the  instrument,  expressive  of  some  particular 
or  special  intent,  the  latter  must  yield  to  the  former;  but  every 
expressed  intent  of  the  testator  must  be  carried  out  when  it  can 
be  done."  Bell's  Admr.  v.  Humphrey,  8  W.  Va.  I,  6.  The  pe- 
culiar nature  of  the  subject  with  which  this  section  deals  and  the 
prevalent  conditions  and  practices  relating  to  it  must  be  kept  in 
view.  Necessity,  convenience  and  practicability  of  the  grade 
crossing  have  been  demonstrated  and  fixed  by  experience. 
Though  discriminated  against  by  legislation  in  some  states,  they 
are  nowhere  prohibited.  For  reasons  of  economy,  peculiarity  of 
topography  or  connection,  or  others,  they  are  found  everywhere, 
and  yet  the  great  transportation  lines  of  the  country  are  operat- 
ed with  reasonable  safety  and  rapidity  over  them.  So  general  is 
the  use  of  them  that  vast  sums  of  money -are  constantly  laid  out 
in  derailing  switches,  electric  bells,  and  for  watchmen  and  other 
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safeguards.  They  are  found  in  densely  populated  cities,  where 
trains  crowd  upon  one  another,  and  on  the  broad  plains,  where 
long  reaches  of  straight  and  level  track  are  passed  over  at  the 
highest  possible  rates  of  speed.  Of  such  infinite  variety  are  the 
topographical,  financial,  commercial,  operative  and  other  con- 
siderations involved,  that  the  possibility  of  railroad  construction 
and  operation  without  them  has  not  yet  been  demonstrated. .  Are 
we  to  assume  that  the  legislature  intended  to  ignore  all  these 
weighty  conditions  of  the  subject  matter  of  its  action;  to  ob- 
struct, rather  than  facilitate,  railroad  business ;  make  new  condi- 
tions, instead  of  dealing  with  existing  ones;  arbitrarily  substi- 
tute its  own  judgment,  contrary  to  all  experience,  for  the  usual, 
ordinary  and  necessary  methods  of  railroad  construction?  To 
do  so  would  violate  another  firmly  established  rule  of  construc- 
tion. "Where  the  language  of  a  statute  is  in  any  manner  am- 
biguous, or  the  meaning  doubtful,  resort  may  be  had  to  the 
surrounding  circumstances,  the  history  of  the  times,  and  the 
defect  or  mischief  which  the  statute  was  intended  to  remedy/' 
Smith  v.  Townsend,  148  XL  S.  490;  Daniel  v.  Simms,  49  W.  Va. 
554,  556.  Besides  observing  the  express  language  of  the  statute, 
the  subject  matter  of  the  section  and  conditions  affecting  it,  and 
the  rules  of  construction  adverted  to,  the  progress  and  course  of 
legislation  with  reference  to  crossings,  through  a  period  of  more 
than  forty  years,  must  have  due  weight  in  seeking  the  true  mean- 
ing of  the  language  used.  An  undeviating  course  of  legislation 
in  a  certain  direction,  in  an  effort  to  systematize  and  perfect  the 
law,  strongly  emphasizes  the  express  language  embodying  the 
final  declaration  of  legislative  will.  "All  former  statutes  on 
the  same  subject,  whether  repealed  or  unrepealed,  may  be  con- 
sidered in  construing  provisions  that  remain  in  force."  United 
States  v.  Le  Bris,  121  XJ.  S.  278;  Daniel  v.  Simms,  49  W.  Va. 
554;  Forqueran  v.  Donnally,  7  W.  Va.  114.  The  act  of  1837 
made  no  reference  to  any  special  kind  of  crossing.  It  simply 
gave  right  to  cross.  Such  was  the  form  of  the  section  in  the 
Codes  of  1849  and  1860  also.  To  give  more  definiteness  and 
greater  certainty  of  expression,  the  legislature,  by  the  act  of 
April  3,  1873,  conferred  upon  every  corporation  formed  under 
it,  power  'To  cross,  at  grade,  or  to  cross  over  or  under,  inter- 
sect, join  and  unite  its  railroad  with  any  other  railroad,"  etc. 
To  concentrate  all  that  is  embodied  in  so  much  of  the  foregoing 
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language  as  concerns  crossings  into  fewer  words,  the  act  of 
March  10,  1881,  provided  that  crossings  may  be  made  "at  grade 
or  otherwise."  These  weighty  considerations  against  it  make 
manifest  the  impossibility  of  adopting  the  construction  contend- 
ed for  by  counsel  for  the  appellant,  founded  upon  a  mere  im- 
plication drawn  from  the  strict  letter  of  the  proviso,  if  the  lan- 
guage of  the  proviso  is  susceptible  of  any  other  reasonable  mean- 
ing, and,  even  if  it  is  not,  it  might  have  to  yield  under  the  sev- 
eral rules  of  construction  referred  to. 

But  this  is  avoided  by  the  conclusion  reached  by  the  learned 
judge  of  the  circuit  court,  which  is  undoubtedly  correct,  and  in* 
perfect  accord  with  the  foregoing  rules  and  expression  of  views. 
He  says :  "Therefore  it  cannot  mean  that  the  obstruction  and  de- 
lay due  to  the  passing  of  trains  or  the  danger  of  accidents  at 
grade  crossings  are  to  be  considered  as  things  which  impede 
transportation  within  the  meaning  of  the  statute.  The  terms 
used  in  the  statute  make  this  clear.  It  is  not  provided  that,  as- 
a  result  of  the  crossing  when  built,  there  shall  be  no  impediment 
to  traffic,  but  the  requirement  is  that  the  work  shall  be  so  con- 
structed as  not  to  impede."  The  statute  refers  to  the  manner 
in  which  the  work  shall  be  constructed  and  not  to  the  incidental 
effect  of  the  crossing  due  to  the  passing  of  trains  and  cars  over 
the  roads.  A  moment's  reflection  suggests  that  any  kind  of 
crossing  may  be  so  constructed  as  to  impede  the  passage  of  per- 
sons and  transportation  of  property.  An  over  grade  or  under 
grade  crossing  could  be  so  made,  and  the  only  purpose  of  the- 
proviso  is  to  compel  avoidance  of  all  impediments  and  incon- 
veniences not  necessarily  incidental  to  a  properly  and  skillfully 
constructed  crossing,  leaving  it  to  the  court  to  say,  passing  upon* 
all  the  facts  and  conditions  involved  in  each  particular  case, 
what  crossing  shall  be  made,  when  the  parties  interested  cannot 
agree. 

All  this  being  determined  against  the  appellant,  its  counsel 
still  says  the  decree  is  wrong,  because,  under  the  circumstances, 
an  overgrade  crossing,  if  any,  should  have  been  ordered  by  the 
court.  This  contention  rests  principally  upon  the  impossibility 
of  making  a  smooth,  even  crossing.  The  point  of  intersection, 
fixed  by  the  decree,  is  on  a  grade  of  the  traction  company's  road, 
descending  towards  the  north,  and  approaching  Buffalo  Creek, 
near  which  it  runs  on  trestle  work,  and  on  a  curve  in  the  steam 
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railroad  track,  in  consequence  of  which,  the  outer  (northern) 
rail  of  its  track  at  that  point  must  be  higher  than  the  inner  rail. 
As  first  proposed,  the  difference  in  height  was  five  inches,  such 
as  scientific  construction  requires,  for  a  speed  of  about  twenty- 
one  miles  per  hour,  on  a  curve  of  the  degree  in  question,  in  order 
to  overcome  the  centrifugal  force  when  a  train  is  running  over 
it,  which  varies  with  the  speed  of  the  train.  The  decree  pro- 
vides that  the  difference  shall  not  exceed  one  inch,  and,  further, 
that  the  track  of  the  electric  road  "north  and  south  of  the  cross- 
ing shall  be  graded  so  as  to  smooth  out  the  crossing  at  the 
expense  of  the  plaintiff."  This,  however,  still  leaves  an  irregular 
hump  in  the  track  of  the  defendant  company's  road.  It  converts 
a  down  grade  going  north,  into  about  a  two  per  cent,  up  grade, 
and  vice  versa,  running  south,  and,  as  the  crossing  is  not  at 
right  angles,  a  car  passing  over  it  on  the  electric  road  will  be 
thrown  into  a  slight  twist,  for  opposite  wheels  of  the  car  truck 
will  not  pass  over  simultaneously.  This  irregularity,  the  nec- 
essity for  the  exercise  of  caution  in  approaching  tlie  crossing, 
arising  from  the  possibility  of  collision  with  trains  from  the 
other  road,  and  the  actual  occupation  of  the  crossing  by  the 
trains  of  the  steam  railroad  at  times  will  compel  the  electric  cars 
to  reduce  their  speed,  and  occasionally  even  stop,  at  that  point, 
and,  to  that  extent,  impede  the  passage  of  persons  and  trans- 
portation of  property  along  the  electric  road.  For  these  reasons, 
and  because  defendant's  track  must  be  altered  to  enable  tho 
plaintiff  to  cross  at  all  without  stopping  traffic  oh  the  defen- 
dant's line,  it  is  urged  that  the  court  should  have  decreed  an  over- 
grade  crossing. 

For  an  overgrade  crossing,  two  plans  were  suggested,  one  by 
each  party  to  the  controversy.  As  the  P.  W.  &  Ky.  K.  R.,  with 
which  the  new  road  coming  from  the  east  desires  to  connect,  lies 
along  the  bank  of  the  river,  and  the  electric  railway  track  next 
to  it,  with  a  narrow  strip  between  them,  the  first  p!an,  produced 
by  the  plaintiff,  carries  the  new  road  over  the  tracks  of  the  P. 
W.  &  Ky.  road  and  the  Pan  Handle  Traction  Company  road, 
and  makes  it  join  the  P.  W.  &  Ky.  road  on  the  west  side  thereof. 
The  other  carries  it  over  the  electric  company's  track  only  and 
then  down  the  narrow  strip  between  the  two  existing  roads  so  as 
to  join  the  P.  W.  &  Ky.  track  on  the  east  side.  The  first  in- 
volves a  much  higher  crossing  than  the  other,  and,  therefore, 
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longer  approaches  over  worse  ground,  and  much  greater  cost. 
Constructed  of  piling  and  wooden  trestle  work,  its  cost  is  esti- 
mated at  over  $100,000.00  and  of  stone  and  steel  or  iron,  over 
$200,000.00.  To  construct  the  other,  it  would  be  necessary  to 
itake  part  of  the  right  of  way  of  the  P.  W.  &  Ky.  E.  R.  Co.  or 
the  Pan  Handle  Traction  Co.,  or  both,  and  besides  these  diffi- 
culties, the  cost  would  still  be  not  less  than  $30,000.00.  Speak- 
ing of  the  cost,  after  considering  both  plans,  the  learned  judge 
of  the  trial  court  said :  "It  will  be  out  of  all  proportion  to  the 
proper  cost  of  a  crossing  when  we  consider  the  probable  amount 
of  money  expended  in  the  construction  of  either  of  the  roads 
concerned  in  this  case." 

The  road  to  be  crossed  is  an  electric  road,  permitting  greater 
latitude  in  respect  to  grades,  curves  and  regularity  of  track  than 
in  the  case  of  a  steam  railroad,  having  heavier  and  longer  roll- 
ing stock,  and  none  of  the  several  civil  engineers  and  others  ex- 
perienced in  electric  railway  construction,  examined  as  wit- 
nesses in  the  case,  have  pointed  out  any  serious  consequences  that 
are  likely  to  result  from  the  construction  of  the  crossing  as  pre- 
scribed by  the  decree,  other  than  the  dangers  and  inconveinces 
incident  to  grade  crossings  generally.  Uniformity  in  grade  of 
the  defendant's  track  will  be  broken  as  hereinbefore  indicated, 
but  the  expert  witnesses  for  the  defendant  do  not  go  so  far  as  to 
say  the  irregularity  to  be  produced  will  endanger  passengers  or 
inflict  upon  them  any  discomfort  of  any  consequence.  Robert 
Hazlett,  engineer  of  the  defendant  company,  does  say,  "It  would 
make  a  very  bad  piece  of  track,  and  the  worse  condition  the 
track  is  in  the  more  severe  it  is  on  the  rolling  stock  aside  from 
any  discomfort  the  passengers  would  be  put  to  in  riding  over  a 
bump  like  that;"  but  he  was  then  speaking  of  the  crossing  as 
first  proposed,  involving  an  elevation  of  the  north  rail  of  the 
steam  railroad  track  to  the  extent  of  five  inches  above  the  south 
rail  instead  of  one  inch,  the  maximum  difference  allowed  by  the 
decree.  It  is  significant  that  he  fails  to  say  passengers  would  be 
actually  endangered  or  seriously  discomforted  by  a  difference 
five  times  as  great  as  that  allowed.  For  anything  appearing  in 
the  testiomny,  the  cars  will  be  easily  propeled  over  the  crossing, 
and,  in  the  absence  of  negligence,  without  danger  of  derailment 
or  any  heavy  jolting.  The  criticisms  of  the  expert  witnesses 
are,  for  the  most  part,  such  as  apply  to  all  grade  crossings.    They 
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condemn  them  a3  increasing  danger  and  causing  delay;  but,  as 
we  have  seen,  they  are  allowed  by  the  statute,  which  also  fails  to 
declare  any  preference  for  other  kinds  of  crossings.  Some  ob- 
structions to  view  as  the  crossing  is  approached  are  referred  to 
as  increasing  the  ordinary  dangers  incident  to  a  crossing  at 
grade,  but  the  court,  in  its  decree,  makes  provision  for  this,  by 
requiring  the  plaintiff  to  keep  a  watchman  stationed  at  the 
crossing. 

On  the  whole,  no  reason  for  disturbing  the  decree  is  perceived. 
The  construction,  required  by  it,  is  the  best  that  is  possible  un- 
der the  circumstances.  The  curve  in  the  track  of  the  steam  rail- 
road at  the  point  of  crossing,  and  the  obliquity  of  the  crossing 
of  the  tracks,  which  occasion  the  irregularity  in  the  track  of  the 
electric  road,  are  unavoidable ;  but  they  do  not  make  an  unusual- 
ly dangerous  crossing,  if,  indeed,  they  add  anything  to  the  dan- 
ger of  a  crossing  at  grade,  and  the  cost  of  an  overgrade  crossing 
would  be  comparatively  very  heavy.  Our  legislative  policy  en- 
courages the  construction  and  operation  of  railroads  as  necessary 
agencies  of  internal  improvement,  promotive  of  the  development 
of  material  wealth,  industry  and  commerce,  and  conducive  to  the 
convenience,  comfort  and  well  being  of  the. people.  Therefore, 
when  it  is  practicable  to  make  a  reasonably  safe  and  convenient 
crossing  at  grade  at  small  cost,  this  policy  would  be  infringed 
and  trenched  upon  by  refusing  a  demand  for  it  because  it  is 
possible  to  make  an  over-grade,  or  under-grade,  crossing  at  a 
cost  so  great  as  to  practically  prevent  the  building  of  the  road. 
"The  courts  everywhere  justly  hold  that  the  organization  of 
these  corporations  is  favored  and  encouraged  by  the  legislature. 
*  *  *  *  In  no  state  or  country  is  there  greater  necessity  or 
reason  for  railroad  building  and  extension  than  in  the  State  of 
West  Virginia."  Deepwater  Railway  Co.  v.  Lambert  et  al,  46 
S.  E.  144.  Obviously,  the  authority  conferred  upon  the  court 
is  administrative,  as  much  as  judicial,  and  intended  to  aid  and 
safe-guard  the  exercise  of  the  power  of  eminent  domain,  to  the 
end  that  the  public  welfare  may  be  subserved  by  enabling  rail- 
road construction  to  proceed  wherever  it  may  be  safely,  conven- 
iently and  economically  carried  on,  as  well  as  to  prevent  the  un- 
necessary injury  which  might  result  from  allowing  either  party 
to  determine  the  kind  of  crossing  to  be  made.  Legislative  pow- 
er is  no  doubt  ample  to  require  over-grade,  or  under-gnade, 


Digitized  by 


Google 


36  Bailroad  Co.  v.  Traction  Co.  [56- 

crossings,  wherever  practicable,  but  until  it  does  so,  the  courts 
have  no  power  to  read  such  a  discrimination  into  the  statute. 
The  public  good,  rather  than  the  interests  of  existing  railroad 
companies,  is  the  controlling  factor,  and  the  courts  are  bound  to 
act  in  harmony  with  the  legislative  declaration  of  policy  and 
judgment  as  to  what  will  best  subserve  the  public  interests. 

A  question  extensively  debated  in  the  trial  court,  is  whether 
the  party  desiring  the  crossing  may  make  choice  of  the  location 
and  kind  of  crossing,  leaving  it  to  the  court  to  say  only  upon 
what  conditions,  other  than  the  payment  of  compensation,  it 
shall  be  made.  We  think  the  court  properly  ruled  that  the 
crossing  to  be  decreed  must  be  determined  by  the  case  made  and 
not  by  the  choice  or  will  of  the  plaintiff.  This  is  in  perfect  ac- 
cord with  the  observations  hereinbefore  made,  concerning  the  na- 
ture of  the  subject  matter  of  the  statute  and  the  power  conferred 
upon  the  court  in  respect  to  it. 

Whether  .the  power  vested  in  the  circuit  court  is  to  any  extent 
discretionary,  is  not  involved  here,  as  the  decree,  viewed  from 
any  reasonable  standpoint,  is  correct.  The  statute  authorizes  a 
decree  for  "any  proper  crossing."  May  there  be  more  than  one 
such  crossing  at  a  given  point  ?  If  so,  is  the  exercise  of  discre- 
tion by  the  court,  in  adopting  one  out  of  several,  reviewable, 
except  in  cases  of  abuse  of  discretionary  power?  But,  viewing 
the  power  vested  in  the  circuit  courts  as  an  important  quasi  ad- 
ministrative or  legislative,  rather  than  a  purely  judicial,  jurisdic- 
tion, ought  not  the  exercise  of  it  by  these  courts  to  be  reviewable 
as  their  decisions  are  in  all  cases  in  which  they  affect  matters  of 
right? 

A  cross  assignment  of  error  is  grounded  upon  the  action  of 
the  court  in  decreeing  costs  against  the  plaintiff.  As  to  costs,  the 
statute  under  which  the  suit  was  brought  is  silent.  The  pro- 
visions of  chapter  42,  concerning  costs  in  condemnation  cases, 
have  no  application,  for  this  suit  is  not  under  that  statute. 
Therefore,  if  the  plaintiff  can  have  costs  at  all,  the  general  stat- 
ute on  the  subject  of  costs  must  apply,  and,  under  it,  the  court 
must  decree  costs  to  the  party  substantially  prevailing.  Who 
is  that  party  in  this  instance?  The  plaintiff  obtains  a  crossing, 
the  thing  demanded  by  the  bill,  if  it  be  regarded  as  a  general 
demand,  but  not  the  exact  crossing  it  sought,  for  the  court  sub- 
stantially modified  the  character  of  construction  proposed  by  the 
plaintiff.    Instead  of  allowing  a  difference  of  five  inches  in  ele- 
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Tation  between  the  inner  and  outer  rails  of  the  steam  railroad 
track  at  the  point  of  intersection,  the  decree  prescribed  a  dif- 
ference of  not  more  than  one  inch,  which  will  reduce  the  apeed 
on  plaintiffs  road  at  that  point  from  about  twenty-one  miles 
per  hour  to  about  eight.  Ought  not  the  plaintiff,  to  entitle  itself 
to  a  decree  for  costs,  be  required  to  demand  of  the  defendant, 
before  suit,  such  a  crossing  as  the  court  will  decree?  The  as- 
certainment of  the  proper  crossing  in  each  case  requires  labor 
and  expense,  and,  as  between  the  parties,  this  labor  and  money 
is  expended  for  the  sole  benefit  of  the  plaintiff.  Each  case  in- 
Tolves,  and  is  practically  determined  by,  the  application  of  the 
principles  of  science  so  thoroughly  developed  that  competent 
men  will  scarcely  ever  seriously  disagree  as  to  what  crossing 
ought,  under  all  the  circumstances,  to  be  made,  when  acting 
under  correct  information  and  knowledge  as  to  the  legal  rights 
-of  the  parties.  It  may  be  urged  that  the  defendant,  by  basing 
its  refusal  to  agree  and  its  defense  in  this  suit,  upon  false  con- 
options  of  the  law  and  of  its  legal  rights,  necessitated  the  bring- 
ing of  this  suit,  and,  for  that  reason,  ought  to  be  subjected  to 
•costs.  But,  if  the  plaitniff  is  itself  in  fault,  under  a  proper  de- 
termination of  the  rights  of  the  parties,  its  fault  is  not  excused 
by  that  of  the  defendant.  We  must  look  for  the  immediate  and 
legal  cause  of  litigation,  not  a  remote  cause  or  moral  delinquen- 
cy. To  require  the  plaintiff  to  demand,  before  suing,  such  a 
•crossing  as  the  court  will  allow,  will  compel  such  a  complete  in- 
vestigation and  such  skill  and  care  in  the  selection  of  the  cross- 
ing for  which  suit  is  brought,  as  ought  to  precede  any  decree,  and 
the  party  to  be  specially  benefited  by  the  decree  should  bear  the 
expense.  The  obvious  purpose  of  the  legislature  in  giving  the 
remedy  afforded  by  section  11  of  chapter  52  of  the  Code,  is  to 
-prevent  the  making  of  haphazard,  accidental,  ill-considered  and 
unskillful  crossings,  and  this  ruling  is,  therefore,  in  harmony 
-with  the  spirit  of  said  section.  It  also  accords  with  the  law, 
governing  costs.  An  action  brought  for  a  debt  before  it  is  due 
must  fail.  No  costs  can  be  had  after  a  tender  of  the  amount 
due,  although  there  may  be  a  judgment  for  the  debt.  A  demand 
for  a  crossing  must  precede  the  suit.  Can  the  party  of  whom  it 
is  demanded  be  expected  to  assent  to  it,  if  it  is  not  a  proper  one  ? 
"Whether  in  any  such  case,  costs  may  be  decreed  to  the  plaintiff, 
-we  do  not  say.    The  point  does  not  arise. 

Seeing  no  error  in  the  decree,  we  affirm  it.        Affirmed. 
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CHARLESTON. 

Williamsons  et  dl.  v.  County  Court. 

Hurst  et  dl.  v.  Same. 

Stafford  et  dl.  v.  Same. 

Submitted  October  11,  1904— Decided  October  18,  1904. 

L      Prohibition — Notice. 

The  rule  in  prohibition  is  a  necessary  preliminary  notice,  but 
is  not  a  writ  within  the  meaning  of  section  7  of  article  3  of  the- 
Constitution,  and  need  not  run  in  the  name  of  the  State  of  West 
Virginia,     (p.  41). 

2.  Election  Precincts. 

Where  the  county  court  has  established  election  precincts- 
and  voting  places  therein,  and  has  adjourned,  its  action  in 
reference  to  that  duty  is  performed.  Prohibition  will  not  then 
lie  to  interfere  with  such  action.  The  establishment  of  election 
precincts  and  voting  places  is  in  no  sense  judicial,  and  cannot 
be  controlled  by  prohibition,     (p.  42). 

3.  Election  Commissioners — Prohibition.  ' 

The  appointment  by  the  county  court  of  election  commission- 
ers  for  election  precincts  under  section  7  of  chapter  3  of  the 
Code  is  an  administrative,  or  ministerial  act,  and  cannot  be- 
interfered  with  by  writ  of  prohibition,     (p.  42). 

Application  by  J.  B.  Williamson  and  others,  Hi  Williamson- 
and  others,  W.  A.  Hurst  and  others,  and  John  L.  Stafford  and 
others  for  writs  of  prohibition  to  the  County  Court. 

Writ  Denied. 

Vinson  &  Thompson  and  C.  H.  Jones,  for  petitioners. 
John  A.  Sheppard,  and  Brown,  Jackson  &  Knight,  for 
respondent. 

Miller,  Judge  : 

On  the  19th  day  of  September,  1904,  B.  Randolph  Bias,  Alex 
Stafford,  J.  E.  Toler  and  S.  A.  Ferrell,  qualified  voters  of  the 
county  of  Mingo,  presented  to  the  circuit  court  of  that  county 
their  petition,  duly  verified,  praying  that  an  alternative  writ  of 
mandamus  be  awarded  to  them,  directed  to  the  county  court  of 
said  county,  commanding  it  to  establish  certain  voting  precincts- 
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and  convenient  voting  places  therein  at  the  several  points  men- 
tioned in  their  petition  or  show  cause,  if  any  it  could,  why  it 
should  not  do  so.  The  prayer  of  the  petition  was  granted,  and 
a  mandamus  nisi  was  issued  and  served. 

On  the  2  2d  day  of  the  same  month,  the  circuit  court  made 
and  entered  an  order,  awarding  the  peremptory  writ  of  manda- 
mus, "directed  to  the  said  county  court  of  Mingo  county,  com- 
manding it  to  divide,  by  proper  order,  Precinct  No.  2,  in  Staf- 
ford District,  into  two  precincts,  one  of  which  shall  include  the 
Mitchell  Hatfield  school  house,  and  the  other  the  town  of  War 
Eagle,  and  to  establish  one  voting  place  within  each  of  said 
precincts;  also  to  divide  Precinct  No.  2,  in  Lee  District  of  said 
county,  into  three  voting  precincts,  by  establishing  two  addi- 
tional voting  precincts  therein,  one  of  the  said  precincts  to  be 
cut  off  of  the  upper  part  of  Precinct  No.  2,  so  as  to  include  the 
town  of  Merrimac,  and  to  establish  within  said  precinct  a  place 
of  voting  therein  most  convenient  for  the  voters  of  said  precinct; 
the  other  of  said  additional  precincts  to  be  cut  off  of  the  lower 
part  of  Precinct  No.  2,  so  as  to  include  the  town  of  Nolan  and 
Buffalo  Creek,  and  to  establish  a  voting  place  the  most  conven- 
ient to  the  voters  therein;  also  to  divide  Hardee  District,  which 
contains  but  one,  into  two  precincts;  and  lay  off  and  establish 
within  said  district  two  voting  precincts,  one  of  which  shall  be 
on  Pigeon  Creek  and  its  waters,  so  as  to  include  the  Dempsey 
school  house,  and  the  other  on  Tug  River  and  branches,  so  as 
to  include  the  town  of  Naugatuck;  and  to  establish  a  voting 
place  within  each  of  said  precincts  most  convenient  for  the 
voters  residing  therein.  That  in  the  establishment  of  said  sev- 
eral voting  precincts,  each  shall  include,  as  nearly  as  practicable, 
two  hundred  electors,  and  not  to  exceed  two  hundred  and  fifty 
electors."  It  was  further  considered  by  the  court  that  service 
of  a  copy  of  this  order  upon  the  said  defendant  should  be  a 
sufficient  service  of  the  peremptory  mandamus  upon  it. 

Thereupon  the  county  court  convened  in  special  session  at 
the  Court  House  on  the  24th  day  of  September,  1904,  and,  in 
obedience  to  said  mandamus,  made  and  entered  an  order  that 
Precinct  No.  2  in  Stafford  District,  being  Wharncliff  Precinct, 
be  divided  into  two  voting  precincts;  that  Williamson  Precinct 
be  divided  into  three  voting  precincts ;  and  that  Hardee  District 
be  divided  into  two  precincts. 

The   several   voting  precincts   thus   established   were   num- 
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bered:  the  boundaries  thereof  defined;  and  places  of  holding 
elections  therein  designated.  It  was  further  ordered  that  no- 
tice of  the  establishment  of  the  above  mentioned  voting  places 
should  be  published  and  posted  as  required  by  the  statute;  and 
that  the  clerk  of  the  county  court  should  provide  the  necessary 
booths  and  supplies  for  the  voting  places  so  established.  The 
county  court,  having  completed  the  work  of  its  special  session 
as  aforesaid,  and  the  president  thereof  having  signed  the  record 
of  its  proceedings,  it  then,  to-wit:  on  the  24th  day  of  Septem- 
ber, 1904,  adjourned. 

On  the  26th  day  of  September,  1904,  J.  B.  Williamson  and 
others,  residents  and  qualified  voters  of  Hardee  District;  Hi 
Williamson  and  others,  residents  and  qualified  voters  of  Lee 
District;  and  W.  A.  Hurst  and  others,  residents  and  qualified 
voters  of  Stafford  District,  in  the  county  aforesaid,  presented 
their  three  several  and  respective  petitions  to  one. of  the  Judges 
of  this  Court,  praying  that  writs  of  prohibition  be  awarded  to 
them  on  said  petitions  respectively  against  the  county  court  of 
Mingo  county,  prohibiting  said  court  from  dividing  said  dis- 
tricts into  the  election  precincts  as  hereinbefore  stated,  and  from 
taking  any  action  toward  altering,  interfering  with,  or  changing 
the  election  precincts  in  said  districts  as  then  established. 
Whereupon  a  rule  in  prohibition  was  awarded  upon  each  of  said 
petitions,  returnable  before  this  Court  on  the  11th  day  of  Oc- 
tober, 1901.  On  the  29th  day  of  September,  1904,  an  addi- 
tional petition  was  presented  to  the  same  Judge  by  Jno.  L.  Staf- 
ford and  others,  residents  and  qualified  voters  in  the  county  of 
Mingo,  alleging,  among  other  things,  that  they  have  been  nom- 
inated, and  are  candidates  for  county  offices  in  said  county,  and 
as  bik'Ii  candidates  are  to  be  voted  for  at  the  general  election 
to  be  held  therein  on  the  8th  day  of  November,  1904,  reciting 
the  proceedings  leading  up  to,  and  the  establishment  of,  said 
voting  places  as  aforesaid,  charging  that  all  of  the  proceedings, 
resulting  in  the  establishment  of  said  voting  places,  were  and 
are  illegal  and  void:  that  the  circuit  court  of  Mingo  county  had 
no  jurisdiction  or  power  to  entertain  the  mandamus  proceed- 
ings ii foresaid,  or  to  issue  the  said  peremptory  writ  of  manda- 
mus; that  section  6  of  chapter  3  of  the  Code  provides,  among 
other  things,  that  no  consolidation,  division,  change  or  altera- 
tion shall  be  made  in  any  election  precinct  within  ninety  days 
preceding  an  election,  and  praying  that  a  writ  of  prohibition 
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be  awarded  to  them  against  the  said  county  court  to  prohibit 
it  from  appointing  commissioners  of  election,  clerks,  or  any 
•other  election  officers  to  conduct  the  election  to  be  held  on  the 
8th  day  of  November,  1904,  at  the  said  election  precincts  es- 
tablished by  the  said  county  court  on  the  24th  day  of  September, 
1904,  as  aforesaid.  A  rule  was  also  issued  upon  this  petition 
against  the  county  court,  returnable  on  the  11th  day  of  Oc- 
tober, 1904. 

On  the  return  day  of  the  rules,  the  county  court  appeared  by 
•counsel,  moved  this  Court  to  quash  the  said  rules,  and  each  of 
them,  because  they  do  not,  nor  does  either  of  them,  run  in  the 
name  of  the  State  of  West  Virginia;  and  the  defendant  also 
made  and  filed  returns  to  each  of  the  rules  aforesaid.  Section 
7  of  Article  3  of  the  Constitution  does  provide  that  writs  issued 
under  the  authority  of  this  State  shall  run  in  the  name  of  the 
State  of  West  Virginia.  But  we  hold  that  "the  rule  is  only 
the  necessary  preliminary  notice,"  to  inform  the  defendant  that 
the  writ  of  prohibition  has  been  applied  for,  is  not  a  writ  within 
the  meaning  of  the  Constitution,  and  need  not  run  in  the  name 
of  the  State.  Therefore,  we  refuse  to  quash  the  rules  for  that 
reason. 

In  our  view  of  the  case,  it  is  not  necessary  to  decide  whether 
section  6  of  chapter  3  of  the  Code  is  directory  or  mandatory,  or 
to  pass  upon  the  validity  or  invalidity  of  the  mandamus  proceed- 
ings in  the  circuit  court,  because  it  is  plainly  evident  from  the 
record  before  us  that  the  action  of  the  county  court  in  estab- 
lishing the  voting  precincts,  and  places  of  voting  therein,  was 
completed  on  the  24th  day  of  September,  1904,  two  days  be- 
fore the  writs  of  prohibition  were  applied  for,  and  because  such 
action  is  in  no  sense  judicial. 

Prohibition  is  a  restraining,  not  a  corrective,  remedy.  It 
"issues  only  to  prevent  the  commission  of  a  future  act,  and  not 
to  undo  an  act  already  performed."  High  Extra.  Legal  Rem. 
(3d  Ed.)  section  766.  "Prohibition  lies  only  to  prevent  the 
doing  so  of  an  act,  and  can  never  be  used  as  a  remedy  for  acts  al- 
ready done."  Haldeman  v.  Davis,  28  W.  Va.  326,  and  cases 
there  cited.  "It  is  a  preventive  writ,  and  cannot  issue  after 
the  act  complained  of  has  been  done."  Works  on  Courts  and 
their  Jurisdiction,  section  81;  King  v.  Doolittle,  51  W.  Va.  91; 
Spelling  on  Inj.  and  Extra.  Legal  Rem.  Vol.  2,  section  1720. 
The  above  cited  authorities  dispose  of  the  cases  before  us  so 
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far  as  they  relate  to  the  establishment  of  the  voting  precincts- 
and  voting  places  therein. 

Section  7  of  chapter  3  of  the  Code  provides  that  "the  county 
court  of  every  county  shall  hold  a  regular  or  special  session  at 
the  court  house  of  their  county,  on  the  first  Tuesday  of  the 
month  next  preceding  the  month  in  which  any  election  is  to  be 
held,  and  shall  appoint  three  qualified  voters  as  commissioners 
of  election  for  each  precinct  of  their  county ."  This  appoint- 
ment is  a  distinct  and  independent  act,  in  no  sense  a  part  of 
the  preceding  action  of  the  county  court,  by  which  the  voting 
precincts  and  voting  places  therein  are  established.  If  it  be 
apparent  to  the  county  court  that  voting  places  have  been  es- 
tablished within  its  county,  it  is  its  duty  to  appoint  commis- 
sioners of  election  therefor.  The  discharge  of  this  duty  requires 
no  judicial  or  quasi  judicial  inquiry  or  determination.  The  act 
is  purely  administrative  or  ministerial.  In  Fleming  v.  Commis- 
sioners, 31  W.  Va.  609,  it  is  held  that  "prohibition  lies  only  in 
case  of  the  unlawful  exercise  of  judicial  functions.  Acts  of  a 
mere  ministerial,  administrative  or  executive  character,  do  not 
fall  within  its  province."  "And  while  the  writ  will  lie  in 
proper  cases  as  to  matters  of  a  purely  judicial  nature,  it  will  not 
go  if  the  proceedings,  which  it  is  sought  to  prevent,  are  only 
ministerial."  High  Extra.  Legal  Rem.  (3d  Ed.)  section  769. 
In  Hassinger  v.  Holt,  Judge,  47  W.  Va.  348,  it  is  held  that  "A 
writ  of  prohibition  only  goes  against  a  judicial  tribunal,  and 
judicial  action,  and  not  that  which  is  merely  ministerial." 
Spelling  on  Inj.  &  Extra.  Legal  Rem.  (2d  Vol.)  section  1744. 
In  Brazie  v.  Commissioners,  25  W.  Va.  213,  it  is  held  that  "the 
writ  of  prohibition  lies  from  a  superior  court,  not  only  to  in- 
ferior judicial  tribunals,  but  to  inferior  ministerial  tribunals, 
possessng  incidentally  judicial  powers,  and  known  as  quasi  ju- 
dicial tribunals,  and  also  in  extreme  cases  to  purely  ministerial 
bodies,  when  they  usurp  and  attempt  to  exercise  judicial  func- 
tions." In  that  case  the  commissioners  of  the  county  court  of 
Fayette  county,  sitting  for  the  purpose  of  canvassing  and  ascer- 
taining the  vote  cast  in  that  county  at  the  general  election  held 
therein  on  the  14th  day  of  October,  1884,  for  State  and  county 
officers,  proceeded  to  examine  witnesses  and  hear  evidence  to- 
prove  that  divers  persons  at  Wyant's  and  other  voting  places,, 
not  entitled  to  vote,  had  cast  ballots  for  certain  candidates,  in 
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order  to  exclude  the  alleged  illegal  votes  in  determining  the  re- 
sult of  the  election.  This,  the  commissioners  had  no  legal  right 
to  do,  as  it  was  a  usurpation,  and  use  of  judicial  power,  not  be- 
longing to  them,  in  such  case.  But  that  case  is  not  applicable 
here. 

For  the  reasons  stated,  the"  said  rules,  and  each  of  them,  are 
dismissed  and  the  writs  prayed  for  are  refused. 

Writ  Denied. 


CHARLESTON. 

Edwards  v.  Moundsville  Land  Co. 

Submitted  June  10,  i904— Decided  October  18,  1904. 

1.  Town  Lots — Streets  and  Alleys — Easement. 

When  lands  are  laid  off  into  lots,  streets,  and  alleys,  and  & 
map  plat  thereof  Is  made,  all  lots  sold  and  conveyed  by  refer- 
ence thereto,  without  reservation,  carry  with  them,  as  appur- 
tenant thereto,  the  right  to  the  use  of  tbe  easement  in  such 
streets  and  alleys  necessary  to  the  enjoyment  and  value  of 
such  lots.    Cook  v.  Totten,  49  W.  Va.  177.     (p.  48). 

2.  Land  Owner — Streets  and  Alleys. 

When  such  land  owner  refuses  to  such  lot  owners  the  use  of 
such  streets  and  alleys,  a  court  of  equity  will  compel  him  to* 
specifically  perform  his  contract,  and  require  him  to  open  such 
streets  and  alleys  for  the  benefit  of  such  lot  owners,  although 
the  dedication  to  public  uses  of  such  streets  and  alleys  has  not 
been  accepted  by  the  public  authorities.    Idem.     (p.  49). 

Appeal  from  Circuit  Court,  Marshall  County. 

Action  by  Imogene  Edwards  and  others  against  the  Mounds- 
rille  Land  Company  and  others.  Decree  for  defendants,  and 
plaintiffs  appeal. 

Reversed. 

J.  Howard  Holt,  for  appellants. 

J.  A.  Ewing  and  Henby  M.  Kussell,  for  appellees. 

If  jllek,  Judge  : 

The  Moundsville  Mining  and  Manfacturing  Company,  a  cor- 
poration formed  under  the  laws  of  West  Virginia,  became  the- 


Digitized  by 


Google 


44  Edwards  v.  Laxd  Co.  [56 

owner  of  a  large  tract  of  land,  adjoining  the  town  of  Mounds- 
ville. It  acquired  the  land  for  the  purpose  of  laying  it  out  into 
building  lots,  streets  and  alleys,  with  the  expectation  that  it 
would  afterwards  become  a  part  of  the  town.  The  object  of  the 
company  was  to  sell  the  building  lots,  as  it  was  authorized  to  do 
by  its  charter.  The*  property  was  laid  out,  and  a  plat  thereof 
was  made,  showing  the  squares,  lots,  avenues,  streets,  alleys, 
and  public  roads  upon  and  over  it.  This  plat  was  not  recorded 
in  the  office  of  the  clerk  of  the  county  court,  but  was  published 
and  distributed;  and  a  public  sale  of  many  of  the  lots  so  laid 
out  was  made  at  a  time  when  the  plat  indicated  the  plan  and 
method  of  the  subdivision  of  the  property,  this  being  the  only 
plat  of  the  land  at  that  time. 

William  L.  Edwards  bought  a  portion  of  the  land  delineated 
•on  this  plat  as  section  41,  the  plat  having  been  extensively  cir- 
culated before,  and  being  present  on  the  day  of  sale.  Several 
other  parts  of  the  property  were  sold  at,  or  near  the  same  time, 
■to  various  purchasers.  There  was  laid  down  on  this  plat  an 
avenue,  one  hundred  feet  wide,  called  "Arlington  Place,"  run- 
ning diagonally  across  the  greater  portion  of  the  property.  As 
shown,  it  had  in  it  at  intervals,  circles  of  much  greater  width 
than  itself.  This  avenue  was  located  in  such  a  way  that  it  cut 
diagonally  through  a  number  of  the  squares  into  which  the 
property  had  been  divided,  leaving  from  the  intersected  squares, 
triangular  pieces  containing  irregularly  shaped  lots. 

The  deed  to  Edwards  bears  date  on  the  27th  day  of  July, 
1894,  and  was  executed  by  C.  A.  Weaver,  as  President  of  the 
Moundsville  Mining  and  Manufacturing  Company,  is  without 
reservation  as  to  the  avenues,  streets  and  alleys,  and  describes 
the  property  conveyed  thereby  as  a  "lot  or  parcel  of  land  situ- 
ated in  the  Moundsville  Mining  and  Manufacturing  Company's 
Addition  to  the  City  of  Moundsville,  in  the  county  of  Marshall 
and  State  of  West  Virginia,  to-wit:  Beginning  at  the  inter- 
section of  the  southern  line  of  Waynesburg  Avenue  with  the 
eastern  line  of  Poplar  Avenue  on  the  said  M.  M.  &  M.  Co/s 
plat,  thence  with  Waynesburg  Avenue  N.  71  deg.  50'  E.  225 
feet  to  the  western  line  of  Pine  Avenue,  thence  with  the  western 
line  of  Pine  Avenue  S.  18  deg.  10'  E.  341.5  feet  to  the  northern 
line  of  Center  Street,  thence  with  the  northern  line  of  Center 
Street  S.  71  deg.  50'  W.  244  feet  to  Arlington  Place,  thence 
with  the  line  of  Arlington  Place  X.  33  deg.  38'  W.  17.79  feet  to 
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the  eastern  line  of  Poplar  Avenue,  thence  with  the  eastern  line 
of  Poplar  Avenue  X.  18  deg.  10'  W.  327.52  feet  to  the  begin- 
ning, containing  87,110.5  sq.  ft.  equal  two  (2)  acres,  known 
as  section  41  on  plat  of  said  Addition."  These  objects  of  de- 
scription are  shown  on  thfe  plat  above  mentioned. 

There  are  several  other  deeds  in  the  record,  executed  by  the- 
same  company  to  different  parties,  for  lots  and  sections,  in  all 
of  which  last  mentioned  deeds,  the  property  conveyed  is  referred 
to  as  being  "on  the  plat  of  said  addition,  now  on  record  in  the- 
office  of  the  clerk  of  the  county  court  of  said  county."  The  plat 
referred  to  never  was  so  recorded,  but  the  evidence  shows  that 
it  had  then  been  lodged  in  that  office  and  space  reserved  by 
the  clerk  in  the  deed  book  for  its  recordation. 

After  the  aforesaid  transactions,  the  unsold  portions  of  the 
land  became  the  property  of  the  Moundsville  Land  Company, 
another  corporation,  composed  principally  of  the  stockholders 
of  the  first  mentioned  corporation,  and  formed  and  organized 
therefrom,  with  others.  The  last  named  company  then  made  a 
new  plat,  eliminated  Arlington  Place,  and  laid  out  the  sections 
and  squares,  intersected  by  it,  into  regularly  shaped  lots.  The 
last  plat  was  duly  recorded;  and  it  is  stated  in  the  briefs  for  ap- 
pellee, that  much  of  the  property  shown  thereon  has  since  been 
sold  to  various  purchasers  with  reference  to  the  new  plan,  or 
second  plat;  that  some  of  the  lots  or  parts  thereof  so  sold  are 
included  in  what  was  Arlington  Place,  as  located  on  the  first 
plat ;  and  have  had  houses  erected  thereon  by  the  purchasers. 

At  the  May  Eules,  1898,  Imogene  Edwards,  widow,  and  Ellen 
Edwards,  Howard  Edwards,  George  Edwards  and  Lindsay  Ed- 
wards, the  children  of  said  William  L.  Edwards,  then  deceased, 
filed  their  bill  of  complaint  in  the  circuit  court  of  Marshall 
county,  against  The  Moundsville  Land  Company,  The  Mounds- 
ville Mining  and  Manufacturing  Company,  and  others,  in  which 
bill  it  is,  among  other  things,  alleged  that  said  William  L.  Ed- 
wards died  testate  on  the  7th  day  of  June,  1896,  having  devised 
by  his  last  will,  to  said  Imogene  Edwards,  for  life,  or  during  her 
widowhood,  then  to  his  children  above  named,  the  property  oc- 
cupied by  him  at  the  time  of  his  death  as  a  residence,  being  the 
same  land  conveyed  to  him  by  the  second  named  company. 

It  is  further  alleged  that  Arlington  Place  is  a  street  or  high- 
way, one  hundred  feet  in  width  at  all  points,  bounding  on,  and 
extending  by,  the  property  of  plaintiffs;  that  said  section  41 
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was  and  is  shown  on  said  first  plat;  and  that  said  Arlington 
Place  bounding  the  plaintiffs'  property  as  shown  on  said  first 
plat,  was,  at  the  time  of  said  sale  and  conveyance  of  section 
;forty-one,  to  the  said  William  L.  Edwards,  a  public  highway  and 
thoroughfare,  given  and  dedicated  by  the  Moundsville  Mining 
and  Manufacturing  Company  t6  public  use;  and  that  the  pur- 
chase by  Edwards  of  said  section  41  from  said  company  was 
made  particularly  with  and  by  reference  to  the  streets  and  ways, 
including  Arlington  Place,  delineated  on  said  plat,  all  of  which 
ways  were,  by  the  said  Moundsville  Mining  and  Manufacturing 
Company,  dedicated  to  public  use.  Plaintiffs  further  allege 
that  said  William  L.  Edwards  was  induced  by  said  company  to 
rely  upon  said  plat;  that  the  said  company  promised  Edwards 
to  record  the  same  in  the  deed  books  of  Marshall  county;  that 
the  public  dedication  of  Arlington  Place  was  one  of  the  moving 
and  principal  considerations  held  out  by  the  company  to  Ed- 
wards for  the  purchase  of  section  41,  bounding  on  said  thor- 
oughfare; that  upon  this  inducement,  and  relying  upon  said 
public  dedication  of  way,  Edwards  purchased  section  41;  and 
that  said  first  plat  is  the  one  referred  to  in  the  deed  to  Erwards. 
Plaintiffs  then  allege  that  said  Land  Company  has  closed  Ar- 
lington Place,  and  has  sold,  and  is  selling,  the  land  on  which  it 
was  located;  and  that  irreparable  damage  will  be.  done  to  their 
property  thereby.  Plaintiffs  pray  that  the  defendant  companies 
be  enjoined  and  restrained  from  closing  Arlington  Place,  or 
any  part  thereof,  or  the  circles  appurtenant  thereto;  that  the 
same  may  remain  open  for  the  use  of  the  plaintiffs  and  of  the 
public  generally;  and  that  the  land  company  be  compelled  to 
record  said  first  plat  as  the  true  plat  of  said  Addition  to 
Moundsville. 

The  defendant,  The  Moundsville  Land  Company,  filed  its 
demurrer  and  answer,  in  which  answer  it  denies  all  the  material 
allegations  in  the  bill;  and  alleges  that  the  second  plat  was 
made  by  it,  and  portions  of  Arlington  Place  eliminated  as  afore- 
said, with  the  knowledge  and  consent  of  Edwards,  and  most  of 
the  other  persons,  who  had  bought  sections  and  lots,  before  the 
making  of  the  new  or  second  plat ;  that  respondent  made  public 
sales  of  said  property,  including  parts  of  Arlington  Place,  in 
the  presence  of  Edwards,  and  without  objection  from  him;  and 
that  the  new  plan,  under  the  second  plat,  is  an  advantage  to 
section  41,  and  to  the  owners  thereof,  instead  of  a  damage  there- 
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to.  Respondent  further  claims  that  said  plaintiffs  are  estopped 
in  this  suit  by  the  conduct  of  their  testator.  Depositions  were 
taken  and  filed  in  the  cause  by  both  plaintiffs  and  defendants, 
and  on  the  10th  day  of  March,  1900,  the  cause  was  heard  by  the 
court,  upon  the  process  and  return  thereon;  the  plaintiffs'  bill, 
the  said  answer,  and  general  replication  thereto,  and  the  deposi- 
tions filed  and  exhibits  therewith;  whereupon  the  relief  prayed 
for  was  refused,  and  the  bill  dismissed  at  the  costs  of  the  plain- 
tiffs.    From  this  decree,  the  plaintiffs  obtained  an  appeal. 

The  record  proves  that  the  first  plat  had  been  distributed 
prior  to  the  time  of  the  sale  of  section  41  to  Edwards,  and  that 
he  had  received  and  examined  the  6ame.  It  also  satisfactorily 
appears  that  it  was  and  is  the  plat,  referred  to  in  the  deed  to 
Edwards,  and  in  other  deeds  exhibited  with  the  record;  and 
that  said  deeds,  including  the  deed  to  Edwards  for  section  41, 
were  executed  with  reference  thereto,  but  the  legal  evidence  does 
not  establish  the  material  allegations  of  defendants'  answer. 

The  right  in  and  to  the  avenues,  streets  and  alleys,  laid  down 
on  said  first  plat,  which  passed  to  Edwards  by  his  deed  for 
section  41,  was  and  is  the  servitude  thereon,  necessary  for  the 
proper  use  and  enjoyment  of  his  property.  This  carries  with  it, 
and  includes,  the  right  to  use  any  of  the  avenues,  streets  or 
alleys  delineated  on  the  plat  so  far  as  may  be  necessary,  in  going 
from  his  property  to  any  of  the  other  lots  or  sections  described 
on  the  plat,  and  also  to  the  public  highways  with  which  any  of 
the  streets  connect,  and  in  returning  therefrom. 

The  first  map  or  plat  of  the  addition,  with  reference  to  which 
it  is  claimed  Edwards  purchased  section  No.  41,  shows  that 
Arlington  Place  included,  as  parts  thereof,  Tunlaw  Circle,  El- 
more Circle  and  Pyrmont  Circle;  is  crossed  by  "Walnut,  Maple, 
Mulberry,  Olive,  Poplar,  Pine,  Sycamore  and  Thorn  Avenues; 
and  is  intersected  by  Elm,  Hickory  and  Kingwood  Avenues. 
By  this  plat,  section  No.  41  is  bounded  by  Poplar,  Waynesburg 
and  Pine  Avenues,  Center  Street  and  Arlington  Place. 

Arlington  Place,  as  laid  down,  covers  and  includes,  a  trian- 
gular piece  of  ground,  bounded  by  section  41,  17.79  feet;  by 
Center  Street,  12.5  feet;  and  by  Poplar  Avenue,  12.5  feet.  It 
will  thus  be  seen  that  17.79  feet  of  the  front  of  plaintiffs'  lot 
is  and  will  be  cut  off  from  any  street  or  avenue  by  the  triangu- 
lar lot  as  above  described.     About  this,  there  is  no  dispute. 
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Plaintiffs  are  thus  deprived  not  only  of  the  use  and  benefit 
directly  of  17.79  feet  of  street  frontage,  but  also  of  the  whole 
of  Arlington  Place,  and  its  avenue  and  street  connections. 
There  is  some  dispute  as  to  whether  or  not  Arlington  Place  was 
ever  legally  dedicated  to  the  public,  and  much  evidence  was 
taken  and  filed  upon  that  question,  but  this  seems  to  be  imma- 
terial. The  case  must  bo  determined  on  the  legal  rights  of  the 
plaintiffs.  The  language  of  Judge  Dext  in  Cook  v.  Totten,  49 
W.  Va.  177,  et.  seq.,  is  adopted  as  conclusive  of  this  case:  "The 
law  seems  to  be  settled  that  'It  is  not  only  those  who  buy  land 
or  lots  abutting  on  a  street  or  road  laid  out  on  a  map  or  platr 
that  have  a  right  to  insist  upon  the  opening  of  the  street  or 
road;  but  where  streets  and  roads  are  marked  on  a  plat  and  lots 
are  bought  and  sold  with  reference  to  the  plat  or  map,  all  who- 
buy  with  reference  to  the  general  plan  or  scheme  disclosed  by 
the  plat  or  map  acquire  a  right  in  all  the  public  ways  desig- 
nated thereon,  and  may  force  the  dedication.  The  plan  or 
scheme  indicated  on  the  map  or  plat  is  regarded  as  a  unity,  and 
it  is  presumed  as  it  well  may  be,  that  the  public  ways  add  value 
to  all  the  lots  embraced  in  the  general  scheme  or  plan,  certainly 
as  every  one  knows,  lots  with  convenient  cross  streets  are  of 
more  value  than  those  without,  and  it  is  fair  to  presume  that 
the  original  owner  would  not  have  donated  land  for  public  ways 
unless  it  gave  value  to  the  lots.  So,  too,  it  is  just  to  presume 
that  the  purchasers  paid  the  added  value,  and  the  donor  ought 
not  therefore  to  be  permitted  to  take  it  from  them  by  revoking 
part  of  his  dedication/  A  contrary  holding  prevails  in  some 
jurisdictions,  which  limit  the  purchaser  to  the  right  of  having 
abutting  streets  opened  to  the  first  cross  streets.  Elliott  on 
Streets  and  Eoads  (2d  Ed.)  132.  The  unity  doctrine  of  the  plat 
or  plan  is  decidedly  the  most  equitable,  for  the  reason  that  the 
opening  of  remote  streets  may  render  the  purchased  lot  more 
accessible  and  more  valuable  by  creating  a  more  direct  and 
easy  way  thereto,  while  the  opening  of  comparatively  near  streets 
might  be  of  none  or  little  value  to  the  lot  in  question.  In  the  case 
of  Indianapolis  v.  Kingsburg,  101  Ind.  200,  it  is  held  that  ac- 
cording to  the  great  weight  of  judicial  opinion  the  lot  pur- 
chaser is  entitled  to  the  use  of  all  the  streets  and  ways,  near  or 
remote,  as  laid  down  on  the  plat  by  which  he  purchases.  *  * 
*  *  This  being  the  law,  the  land  owner  when  he  lays  off 
his  land  into  lots,  streets  and  alleys,  and  has  the  same  platted 
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and  then  sells  lots  with  reference  to  the  map  thereof,  must  be 
presumed  to  know  that  he  thereby  dedicates  such  streets  and 
alleys  to  the  use  of  such  lot  owners  and  the  public,  and  the 
rights  of  the  lot  owner  are  not  to  wait  in  abeyance  until  the 
public  authorities  see  fit  to  accept  and  take  charge  of  such 
streets  and  alleys,  but  he  is  at  once  entitled  to  have  all  such 
streets  and  alleys  opened  for  his  use,  necessary  to  the  enjoy- 
ment of  his  property.    All  such  streets  and  alleys  must  be  con- 
sidered as  appurtenant  thereto,  for  they  begin  at  his  property 
and  extend  in  a  network  all  over  the  land  platted.     *     *     *     * 
While  the  public  right  to  use  and  control  depends  on  the  ac- 
ceptance of  the  dedication  to  public  uses,  the  private  right  of 
purchasers  is  acquired  at  the  time  of  the  purchase  and  may  pre- 
cede the  public's  right.  Elliott  Streets  and  Koads  (2d  Ed.)  128,. 
section  118.     The  public  authorities  may  never  accept  the  dedi- 
cation, and  yet  the  lot  owners  would  be  entitled  to  use  the 
streets  and  alleys  from  the  very  time  of  their  purchase,  and  the 
land  owner  cannot  exclude  them  from  this  right.    Having  sold 
the  lots  according  to  the  plat,  he  must  accord  to  the  purchasers 
the  use  of  the  streets  and  ways  as  shown  thereon.     The  deeds 
involved  in  the  present  controversy  each  convey  'a  certain  lot 
of  land  in  the  town  of  Kimball,  McDowell  county,  West  Vir- 
ginia, and  known  in  the  plan  of  said  town  as  surveyed  by  W.  C. 
Brooke,  civil  engineer,  which  said  plan  is  recorded  in  the  Mc- 
Dowell county  court  clerks'  office/  thus  making  the  plan    and 
survey  a  part  of  the  conveyance,  as  much  so  as  if  fully  set  out 
in  such  deeds.     The  plaintiff  having  thereby  acquired  a  full 
right  to  the  use  of  the  streets  and  alleys  by  purchase,    the  ease- 
ment therein  passing  as  appurtenant  to  the  lot  to  whose  enjoy- 
ment they  are  necessary,  as  the  law  affords  him  no  complete 
remedy,  may  appeal  to  a  court  of  equity  to  enforce  such  right 
for  his  heenfit.    Boyd  v.  Wool  wine,  40  W.  Va.  3<82.    Having  pur- 
chased his  lot  as  part  of  the  plan  or  addition  to  a  town,  he  be- 
comes interested  in  all  the  streets  and  alleys  thereof  for  the  rea- 
son that  the  value  of  his  lot,  together  with  its  proper  use  and 
enjoyment  is  dependent  thereon,  and  if  the  land  owner  is  per- 
mitted to  close  up  one  street,  he  may  close  them  all  up,  except 
those  immediately  abutting  the  purchaser's  lot  and  thus  render 
it  valueless,  even  though  the  price  paid  was  in  consideration 
of  the  dedication  of  the  whole  plan  to  the  purpose  and  uses  of  a 
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town.  A  single  town  lot  is  of  little  value  by  itself  in  the  center 
or  on  the  edge  of  a  large  tract  of  land.  It  is  only  worth  so  much 
per  acre  as  the  land  is  worth.  The  value  of  each  town  lot  is  de- 
pendent on  the  value  and  improvements  of  all  the  other  lots, 
:and  of  the  streets  and  alleys  open  to  public  uses  included  in  the 
same  general  plan  or  plat.  Each  deed  in  this  case  not  only 
conveyed  the  lots  according  to  the  plan,  but  also  conveyed  all  the 
appurtances  belonging  thereto,  which  necessarily  includes  the 
easement  in  all  the  streets  and  alleys  of  the  plan  necessary  to  the 
use,  enjoyment  and  value  of  the  lots  and  though  the  public 
never  accept  the  same,  the  lot  owner  is  entitled  to  the  right  to 
the  proper  en j  oyment  thereof.  In  such  a  case  as  this  plaintiff 
•cannot  be  compelled  to  seek  redress  at  law  in  an  action  for  dam- 
ages, but  he  has  the  right  to  have  his  contract  specifically  en- 
forced. Nor  can  he  be  compelled  to  await  until  the  public  au- 
thorities accept  the  dedication  of  the  streets  and  alleys,  which 
may  never  occur,  especially  if  the  land  owner  is  permitted  to 
keep  them  closed  up,  and  refuses  a  further  sale  of  lots." 

For  the  reasons  stated,  the  circuit  court  erred  in  its  decree 
•entered  in  the  cause  on  the  10th  day  of  March,  1900,  wherein  it 
refused  to  the  plaintiffs  the  relief  pra}Ted  for,  and  dismissed  their 
till  with  costs  to  the  defendant  land  company.  We  are  of  opin- 
ion that  the  court  should  have  granted  to  the  plaintiffs  the 
prayer  of  their  bill,  and  should  have  also  issued  a  mandatory 
injunction,  if  asked  for  by  them,  to  compel  the  defendant,  The 
Moundsville  Land  Company,  to  open  for  public  use,  Arlington 
Place,  as  laid  down  on  the  first  plat  of  the  Addition  to  Mounds- 
ville, a  copy  of  which  is  filed  with  plaintiffs'  bill  as  Exhibit  "B." 

We,  therefore,  reverse  and  annul  the  decree  aforesaid,  and 
remand  the  cause  to  the  circuit  court  of  Marshall  county  for 
other  and  further  proceedings  to  be  had  therein  in  accordance 
with  this  opinion,  and  according  to  the  rules  and  principles 
governing  courts  of  equity. 

Reversed. 
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CHARLESTON. 

Cork  v.  Cook. 

i 

Submitted  June  6,  1904— Decided  October  18,  1904. 

1.  Fraudulent  Conveyance — Abatement. 

A  deed  conveying  "all  that  certain  vein  or  stratum  of  coal 
known  as  the  Pittsburg  vein  of  coal,  said  to  be  about  sixty-five 
acres,  within,  upon  and  underlying  that  certain  tract  of  land 
situate,"  is  a  sale  in  gross;  and  upon  its  face  no  abatement 
from  deferred  purchase  price  can  be  had.  Such  abatement  can 
be  had  only  by  proof  that  the  grantor  falsely  and  fraudulently 
represented  the  tract  to  contain  sixty-five  acres  of  coal,  and  that 
the  grantee  relied  upon  such  representation  and  was  by  it  in- 
duced to  accept  the  conveyance.  When  such  false  represnta- 
tion  is  shown  presumably  it  is  relied  upon  and  induces  the 
grantee  to  accept  such  deed.  If  he  cither  knew  the  representa- 
tion to  be  false,  or  did  not  rely  upon  it,  but  adopted  his  own 
means  to  ascertain  quantity,  he  can  get  no  relief.  The  burden 
is  on  the  vendee  to  show  such  false  representation,     (p.  53). 

2.  Fraudulent  Statement  of  Quantity. 

A  false  representation  of  quantity  of  land,  not  relied  on  by 
the  purchaser,  and  not  operating  to  induce  him  to  purchase, 
will  give  him  no  relief  for  deficiency;  but  when  such  false  rep- 
resentation is  proven,  presumably  it  does  so  operate,  unless  it 
otherwise  appear,     (p.  58). 

Appeal   from   Circuit   Court,   Harrison    County. 
Bill  by  "William  W.  Cork  and  wife  against  James  F.  Cook 
■and  John  P.  Hart.    Decree  for  plaintiffs,  and  defendants  appeal. 

Affirmed. 
A.  L.  Lehman,  and  IT.  ZST.  Arnett,  Jr.,  for  appellants. 
Davis  &  Davis,  and  0.  E.  Swartz,  for  appellee. 

Braxxon,  Judge: 

William  \V.  Cork  and  wife,  by  executory  contract,  sold  to 
James  P.  Cook  "all  that  certain  vein  or  stratum  of  coal,  known 
as  the  Pittsburg  vein,  now  being  operated  by  the  parties  of  the 
first,  underlying  a  certain  tract  and  parcel  of  land  containing 
about  sixty-five  acres,  be  the  same  more  or  less,"  in  Harrison 
•county,  in  consideration  of  $25,200.     Under  this  contract  a 
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deed  was  made  two  days  later  by  Cork  and  wife  conveying  Cook 
and  John  P.  Hart  the  coal  in  the  words,  "all  that  certain  vein 
or  stratum  of  ^oal,  known  as  the  Pittsburg  vein  of  coal,  said 
to  be  about  sixty-five  acres,  within,  upon  and  underlying  that 
certain  tract  of  land,"  situate,  etc.  The  deed  reserved  a  lien 
to  secure  payment  of  balance  of  purchase  money  represented  by 
a  note  of  Cook  and  Hart  to  Cork  and  wife  for  $12,500.  Cork  and 
trife  filed  a  bill  in  the  circuit  court  of  Harrison  county  to  sell 
said  coal  to  pay  said  note,  and  Cook  and  Hart  filed  an  answer 
getting  forth  that  Cork  and  wife  made  to  Cook  the  executory 
contract  of  sale,  which  was  for  the  common  benefit  of  Cook  and 
Hart,  representing  and  stating  during  the  negotiation  orally, 
that  the  tract  contained  about  seventy  acres,  certainly  not  less 
than  sixty-five  acres,  of  coal,  and  so  continued  to  represent  and 
state  and  assure  up  to  and  at  the  execution  of  the  deed ;  that  in 
truth  the  tract  contained,  as  shown  by  subsequent  survey,  only 
thirty-eight  and  sixty-eight  one-hundredths  acres  of  coal;  that 
Cork  when  making  such  representation  knew  that  is  was  false, 
and  knew  that  the  tract  did  not  contain  sixty-five  acres,  but 
only  thirty-eight  and  sixty-eight  one  hundredths  acres  of  coal,  and 
made  such  representation  and  statement  falsely  and  fraudulent- 
ly with  set  purpose  and  intent  to  induce  Cook  and  Hart  to  make 
the  purchase;  that  they,  the  said  Cook  and  Hart,  did  not  know 
the  quantity  of  coal  in  the  tract,  but  believed  Cork's  said  rep- 
resentation and  assurance  as  to  its  quantity  to  be  true,  and  re- 
lying and  confiding  in  its  verity,  were  induced  to  make  such 
purchase  and  accept  said  deed,  and  were  thus  cheated  and  de- 
frauded by  the  intentional  fraudulent  action  of  said  Cork;  and 
the  answer  asked  that  abatement  for  the  deficiency  of  twenty- 
six  and  thirty-two  one  hundredths  acres  of  coal  be  made  from 
said  note.  The  answer  does  not  positively  aver  that  the  sale 
was  by  the  acre,  but  avers  that  the  sum  was  or  made  $387.69  per 
acre.  There  was  a  general  replication,  and  also  a  special  reply, 
which  seems  unnecessary,  except  that  it  alleged  a  departure  of 
the  deed  from  the  contract  in  description  of  the  subject  con- 
veyed, averring  that  the  plaintiffs  objected  to  it,  but  the  pur- 
chasers allayed  their  objection  to  the  draft  of  the  deed  by  say- 
ing that  it  would  do  no  harm,  as  they  knew  exactly  what  they 
were  buying  and  the  number  of  acres  stated  was  immaterial 
(Depue  v.  Sargent,  21  W.  Va.  327,  point  2).    This  matter  of 
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the  reply  would  be  proper  matter  for  reformation  of  the  deed; 
hut  the  reply  containing  no  prayer  for  such  relief,  and  the 
decree  making  no  reformation,  we  decide  the  case  upon  the 
deed.  The  reply,  stating  matter  provable  under  general  repli- 
cation, denies  all  allegations  of  the  answer  as  to  representations 
of  quantity,  and  avers  that  it  was  a  sale  in  gross,  not  by  the 
acre,  and  that  plaintiffs  on  the  contrary,  told  the  purchasers 
that  they  were  selling  the  coal  plant  then  being  carried  on  by 
the  plaintiffs,  and  not  any  given  number  of  acres,  and  that  the 
purchasers  so  regarded  the  sale,  and  did  not  rely  on  quantity, 
and  were  not  induced  by  any  representation  of  the  plaintiffs  as 
to  quantity.  A  decree  passed  against  Cook  and  Hart  for  the 
amount  of  the  note,  and  for  the  sale  of  the  coal  for  its  pay- 
ment, and  defendants  appeal. 

If  the  case  depended  on  the  written  contract  preliminary  to 
the  deed,  it  would  seem  to  be  more  clearly  for  the  plaintiffs, 
because  the  representation  as  to  quantity  in  that  contract  ap- 
plies to  the  quantity  of  the  tract  of  land,  not  to  the  quantity  of 
•coal  in  it,  whereas,  the  statement  of  quantity  in  the  deed  refers 
more  to  the  quantity  of  coal.  It  seems  clear  from  the  oral  evi- 
dence that  the  intention  was  not  to  depart  from  the  contract  in 
the  drafting  of  the  deed,  but  that  the  variance  was  only  the 
scrivener's.  The  contract  aids  this  oral  evidence,  as  presumably 
the  contract  expressed  what  the  parties  designed.  As  the  deed 
merged  the  contract,  until  the  deed  be  reformed  by  decree,  we 
must  go  by  it. 

How  stands  the  case  going  by  the  deed  ?  It  conveys  "all  that 
certain  vein  or  stratum  of  coal  known  as  the  Pittsburg  vein  of 
coal  said  to  be  about  sixty-five  acres  within"  a  certain  tract. 
Here  is  no  warranty  or  assurance  of  quantity;  no  absolute  or 
unqualified  statement  of  quantity,  but  one  qualified  by  the  words 
"said  to  be  about  sixty-five  acres."  It  would  be  difficult  to  in- 
dicate more  plainly,  in  few  words,  an  intent  to  qualify  the  state- 
ment of  quantity,  to  convey  to  the  mind  an  understanding  that 
it  was  not  designed  to  guarantee  a  given  quantity,  but  only  to 
approximate  it.  In  Crislip  v.  Cain,  19  W.  Va.  438,  546,  it  is 
laid  down  as  law: 

"If  by  a  written  contract  a  vendor  agrees  to  sell  or  by  a  deed 
conveys  a  certain  tract  of  land,  stating  its  boundaries  as  con- 
taining a  specified  number  of  acres,  more  or  less,  or  as  contain- 
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ing  about  a  specified  number  of  acres,  or  as  containing  by  esti- 
mation a  certain  number  of  acres,  or  as  containing,  it  is  sup- 
posed or  it  is  said,  a  specified  number  of  acres,  or  any  other  mode 
of  designating  the  quantity,  which  shows,  that  the  exact  quan- 
tity was  unknown,  such  a  contract  is  clearly  a  sale  in  gross  with- 
out warranty  of  the  quantity;  and  if  there  be  a  deficiency  in 
this  estimated  number  of  acres,  unless  there  be  fraud  on  the 
part  of  the  vendor  in  the  statement,  that  the  number  of  acres 
was  really  estimated  to  be  the  quantity  named,  the  vendee  is 
not  entitled  to  any  abatement  from  the  purchase-money  because 
of  such  deficiency;  nor  would  the  vendor  in  such  case  be  en- 
titled to  any  additional  compensation,  should  it  turn  out,  that 
there  was  a  surplus  over  the  number  of  acres  named." 

"Where  a  contract  or  deed  is  a  sale  in  gross  of  a  tract  of  land, 
and  the  number  of  acres  in  the  tract  stated  to  be  by  estimation 
or  by  supposition,  or  to  be  between  a  specified  number  of  acres 
and  another  specified  number  of  acres,  or  in  any  other  manner, 
as  to  show,  that  the  vendor  does  not  profess  to  know  the  num- 
ber of  acres  in  the  tract,  such  statements  must  be  regarded  as 
representations  of  the  quantity  of  the  land  made  by  the  vendor 
not  upon  his  own  personal  knowledge;  and  in  order  to  estab- 
lish a  fraud  by  him,  so  as  to  make  him  responsible  for  a  defici- 
ciency  in  the  estimated  quantity,  it  must  be  shown,  that  the 
vendee  relied  on  such  representations,  was  thereby  induced  to 
purchase  at  the  price,  which  he  paid  or  agreed  to  pay,  and  that 
the  vendor  either  did  not  believe  his  representation  to  be  true, 
or  had  no  knowledge  or  information  on  the  subject."  (The  syl- 
labus points  do  not  exactly  correspond  with  these  points). 

Under  the  law  thus  stated,  the  deed  in  this  case  is  a  sale  in 
gross,  and  contains  on  its  face  no  representation  of  exact  quan- 
tity, no  warranty  of  quantity,  and  from  the  face  of  the  deed 
there  is  no  defense  of  this  case.  The  question,  then,  is,  can  the 
defendants  have  relief  because  the  plaintiffs  practiced  actual 
fraud  upon  them?  Fraud  is  the  defendant's  plea,  and  they 
bear  the  burden  of  proving  it  by  clear  preponderance  of  proof. 
Note,  that  this  deed  is  not  one  conveying  a  tract  containing  a 
specific?  quantity  for  a  specific  sum  with  the  statement  that  it 
is  at  a  specific  price  per  acre.  If  it  were,  it  would  be  a  sale  by 
the  acre,  and  material  deficiency  would  have  to  be  accounted 
for  in  any  event,  without  regard  to  fraud  of  any  cast.    Nor  is 
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it  a  deed  conveying  a  tract  stating  it  to  contain  a  specific  num- 
ber of  acres  for  a  specific  6um.  If  it  were,  it  would  be  a  sale  in 
gross,  and  deficiency  would,  or  would  not,  have  to  be  accounted 
for  according  to  circumstances.  The  statement  of  the  quantity 
in  the  deed  would,  prima  facie,  demand  compensation  for  a 
deficiency  regarded  by  law  as  material,  because  the  statement  of 
quantity  would  be  considered  as  inducing  the  purchaser  to  pur- 
chase, and  would  be  legal  fraud,  as  the  vendor  should  not  state 
quantity  without  knowing  it.  This  claim  for  compensation 
could  be  defeated  by  the  vendor  showing  that  the  statement  of 
quantity  did  not  influence  the  purchaser  to  purchase,  the  bur- 
den of  so  proving  being  on  the  vendor.  He  could  in  this  case 
use  no  previous  oral  statements  or  declarations.  Note  that  the 
case  in  hand  is  a  deed  conveying  coal,  naming  a  specified  num- 
ber of  acres,  at  a  specified  price,  but  not  simply  stating  quantity, 
but  stating  that  it  is  "said  to  be  about  sixty-five  acres."  The 
statement  of  quantity  is  distinctly  qualified.  The  deed  itself 
warns  the  purchaser  that  the  statement  of  quantity  is  qualified; 
it  tells  him  to  look  for  himself  as  to  quantity.  It  is  a  sale  in 
gross.  He  can  get  no  allowance  for  deficiency,  unless  he  can 
show  fraudulent  intent  and  conduct  of  the  vendor  touching  the 
quantity,  misleading  him  to  make  the  contract. 

The  burden  is  on  the  vendee ;  but  in  doing  so  he  can  prove  any 
antecedent  declarations  or  action  of  the  vendor  to  establish  his 
fraudulent  intent.  But,  under  general  principles  touching  fraud- 
ulent conduct  in  contracting,  if  the  vendee  know  the  quantity,  if 
he  know  that  the  vendor  is  falsely  misrepresenting  quantity,  he 
can  get  no  relief,  because  the  fraud  of  the  vendor  has  not  misled 
him.  Shoemaker  v.  Cake,  83  Va.  1.  Applying  these  principles 
to  this  case :  The  defendants  state  under  oath  that  Dorsey  Cork 
repeatedly  during  the  whole  negotiation  and  on  the  day  of  the 
execution  of  the  deed,  stated,  in  various  ways,  that  there  was  the 
quantity  of  sixty-five  acres  of  coal.  They  do  not  say  that  the 
grantors  said  so.  They  were  living  five  miles  from  Clarksburg, 
where  the  transaction  took  place,  and  it  was  negotiated  alone  by 
their  son,  Porsev  W.  Cork,  they  simply  executing  the  deed  when 
presented  to  them.  There  is  no  evidence  strongly  supporting  the 
version  of  the  defense.  W.  W.  Scott,  who  acted  as  Cook's  attorney 
in  examination  of  title  and  was  present  the  night  the  deed  was 
made,  is  very  indefinite,  and  intends  us  to  understand  that  he 
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is  not  certain.    His  attorney's  memorandum  docket  rather  sup- 
ports the  Cork  side,  because  it  says  that  Corks  "sold  the  Pitts- 
burg vein  of  coal  under  about  sixty-five  acres;"  that  shows  the 
sale  of  whatever  quantity  might  be'  in  the  tract,  quantity  being 
•a  mere  description  of  the  tract,  not  coal.    The  executory  con- 
tract so  says,  and  Scott  is  positive  that  it  was  the  design  in  the 
•deed  to  follow  the  contract.    He  says  some  question  arose  as  to 
the  number  of  acres,  and  "as  I  recall  it  now,  this  gentleman, 
Dorsey  W.  Cork,  held  out  the  impression  to  Mr.  Cook,  as  I  un- 
derstood it,  that  there  would  be  65  acres  of  coal  there;  that's 
my  recollection  about  it;  and  there  was  something  said  about 
•a  survey  of  the  coal."     He  does  not  say  just  what  Cork  said. 
He  gives  only  the  impression  produced  by  Cork  upon  his  mind. 
He  says  that  it  was  agreed  between  them  to  make  concession, 
and  that  there  might  be  a  deficiency  of  a  few  acres,  but  only  a 
few.    "That  is  all  I  have  to  say  about  it."    No  other  oral  evi- 
dence supports  the  defense.     Dorsey  W.  Cork  as  a  witness  is 
flat  and  emphatic  that  he  made  no  representation  or  assurance 
that  there  was  65  acres  of  coal,  but  stated  to  Cook  that  he  did 
not  know  its  quantity,  and  would  warrant  no  quantity.     He 
states  that  he  objected  to  the  deed  because  it  differed  in  phrase 
from  the  contract,  and  only  agreed  to  it  when  the  attorneys 
said  it  would  make  no  difference,  as  the  deed  gave  no  definite 
statement  of  quantity  and  could  not  cause  trouble,  and  Cook 
said  it  made  no  difference,  "We  know  what  we  are  getting  and 
it  can't  hurt  you;"  that  it  was  late  Saturday  night,  and  the 
deed  had  to  be  taken  to  his  father  in  the  country  for  signature, 
and  under  the  assurance  that  it  could  not  cause  trouble,  he 
waived  the  objection.    J.  Edward  Law,  an  attorney  acting  for 
Cork  in  the  preparation  of  the  deed,  fully  corroborates  Cork. 
He  says  Cork  objected  to  the  deed  for  variance  from  the  con- 
tract in  its  words  touching  quantity,  in  giving  quantity  as  to 
coal  rather  than  as  to  the  tract,  and  that  it  was  agreed  by  all 
the  parties  unanimously  that  the  intention  of  the  deed  was  to 
convey  whatever  amount  of  the  coal  there  was  in  the  Pittsburg 
vein  underlying  the  tract  designated  as  about  65  acres;  that 
Cork  said  he  did  not  know  how  much  coal  there  was  and  would 
not  pretend  to  convey  any  certain  number  of  acres.    He  states 
that  Cook  said  he  knew  what  he  was  getting  as  to  area  of  coal, 
that  he  had  had  an  estimate  made  by  Brady  Bros.,  surveyors, 
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-which  information  he  had,  and  insisted  it  was  not  necessary  to 
change  the  deed.  He  said  the  only  statement  made  by  Cork 
as  to  quantity  was  that  the  surface  of  the  tract  contained  about 
63  acres.  Law  is  not  interested,  and  he  is,  unlike  Scott,  clear 
in  memory,  and  distinct  in  statement,  and  counts  much  in  sup- 
port of  Cork's  emphatic  version ;  and  thus  I  would  say  that  on 
the  mere  oral  evidence  the  defendants  fail  to  sustain  the  charge 
•of  fraud.  But  other  considerations  and  facts  lend  strong  sup- 
port to  the  Cork  side.  Is  it  probable  that  a  man  selling  a  par- 
ticular vein  of  coal  in  a  tract  of  65  acres  would  guarantee  that 
the  coal  is  in  each  acre?  I  think  not.  And,  then,  is  it  plausi- 
ble for  Cook  and  Hart  to  say  that  Cork  warranted  65  acres  of 
coal  when  the  deed  itself  says  the  reverse?  The  deed  imports 
"that  he  did  not  do  so,  but  estimated  jt.  The  deed  negatives  such 
warranty.  And  is  it  not  highly  unlikely,  if  Cork  intended  to 
give,  and  Cook  and  Hart  intended  to  demand,  a  warranty  of 
♦quantity,  that  two  lawyers,  O'Neill  and  Scott,  present  and 
acting  for  them,  would  not  inform  them  that  such  a  deed  would 
not  warrant  a  fixed  area  of  coal  because  of  those  words,  "said 
to  be  about  sixty-five  acres  ?"  Another  fact  has  struck  me  as 
strong  to  repel  the  claim  that  Cork  warranted  quantity.  Both 
Cook  and  Hart  say  that  Cork  objected  to  the  word  "about"  in 
the  deed  saying  it  would  cause  trouble.  Why?  Because  he 
thought  that  would  be  virtually  a  positive  statement  of  quan- 
tity. They  say  he  wanted  to  substitute  the  words,  "more  or 
less."  Why?  Because  he  thought,  as  most  people  do,  that 
•those  words  mean,  "Let  the  quantity  be  what  it  may."  This 
chows  he  did  not  intend  a  positive  statement  of  quantity.  An- 
other consideration  is  that  Cook  made  the  contract.  He  has 
been  engaged  in  mining  coal  thirty  years,  and  for  thirteen  had 
been  engaged  in  dealing  in  coal  lands.  Strange  that,  with  all 
this  experience,  he  would  not  see  that  a  warranty  of  quantity 
was  put  in  the  deed ;  stranger  still  that  he  would  accept  a  deed 
the  reverse  from  such  warranty. 

Three  witnesses,  Cork,  Law  and  Scott  say  that  the  intent  was 
'to  draw  the  deed  to  conform  to  the  antecedent  contract.  Now, 
clearly  the  contract  made  no  warranty  of  quantity,  because  it 
sold  the  coal  "undertying  a  certain  tract  or  parcel  of  land  con- 
taining about  sixty-five  acres;"  the  word  "containing"  applies 
•to  its  .next  preceding  word  "land,"  stating  the  land,  not  the 
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coal9  to  contain  65  acres.  It  simply  sold  the  coal  that  was  in 
the  land. 

Again,  why  did  not  the  defense  take  O'Neill's  deposition? 
We  may  infer  that  he  would  not  support  their  theory. 

In  order  that  Cook  and  Hart  get  relief  for  the  fraudulent  rep- 
resentation, granting  it  proven,  it  must  appear  that  they  re- 
lied upon  the  representation  and  were  by  it  misled  and  induced 
to  purchase.  If  it  did  not  mislead,  the  fraud  is  without  effect 
and  abortive.  Point  6,  Crislip  v.  Cain,  19  W.  Va.  438;  Warns- 
ley  v.  Currence,  25  Id.  543;  Shoemaker  v.  Cake,  83  Va.  1;  Bett- 
man  v.  Harness,  44  W.  Va.  434.  "The  real  inquiry  is,  not 
whether  the  vendor  knew  the  representation  to  be  false,  but 
whether  the  purchaser  believed  it  to  be  true  and  was  misled  by 
it  into  the  contract."  Linhart  v.  Foreman,  77  Va.  540.  "The 
allegation  of  misrepresentation  may  be  met  by  proof  that  the 
party  complaining  was  well  aware  and  cognizant  of  the  real 
facts  of  the  case,  but  the  proof  of  knowledge  must  be  clear  and 
conclusive/'  Kerr  on  Fraud,  78.  I  will  not  assert  that  if  the- 
complaining  party  simply  have  equal  means  to  ascertain,  he 
must  make  inquiry;  for  where  a  representation  has  been  made, 
especially  a  known  false  one,  it  lies  not  in  the  mouth  of  the 
maker  to  say  to  the  other  that  he  should  have  made  inquiry 
for  himself,  because  lie  had  right  to  rely  on  the  repre- 
sentation. Kerr  79,  80;  Hull  v.  Field,  76  Va.  607;  Wilson  v. 
Carpenter,  91  Va.  183.  But  I  say  that  where  the  buyer  "had 
knowledge  of  facts  which  showed  the  representation  to  be  un- 
true, or  that  he  expressly  stated  in  terms,  or  showed  by  his 
conduct,  that  he  did  not  rely  upon  the  representation,  but  acted 
on  his  own  judgment,"  his  plea  of  misrepresentation  is  un- 
availing. Wilson  v.  Carpenter,  91  Va.  183.  And  though  he  is 
not  bound  to  make  inquiry,  yet  if  he  does  take  steps  to  inquire, 
so  we  can  say  he  did  not  rely  on  the  representation,  but  on  his 
own  means  to  find  out,  his  plea  is  abortive.  Grim  v.  Byrd,  32 
Grat.  293.  Now,  the  evidence  shows  preponderantly  that  at 
the  very  time  of  the  preparation  of  the  deed  Cook  stated  that 
he  knew  what  he  was  getting  as  to  the  area  of  coal.  This  is 
confirmed  by  the  fact  that  after  the  agreement  of  purchase,  7th 
November,  Cook  directed  Brady  &  Bros.,  mining  engineers  in 
his  employ,  to  make  a  survey  of  this  coal  and  give  its  quantity, 
and  on  the  8th  November  A.  Spates  Brady  did  survey  it  and' 
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ascertained  its  true  quantity,  and  the  result  was  telephoned  to 
some  one  at  Fairmont  that  evening,  Cook  and  Hart  being  there, 
but  Brady  is  unable  to  say  to  whom,  and  on  the  9th  November 
Cook  and  Hart  went  from  Fairmont  to  Clarksburg  and  the 
deed  was  prepared  the  night  of  that  day.  Cook  says  he  did 
not  have  the  benefit  of  this  survey  until  the  next  October,  and 
by  the  contract,  and  by  Cork's  refusal  to  extend  time,  the  trans- 
action had  to  be  closed  that  Saturday.  As  to  this  the  evidence 
conflicts,  and  we  sifrely  cannot  say  that  the  circuit  court  erred 
in  finding  that  Cook  had  the  result  of  that  survey  before  the 
deed  was  made.  Cork  swears  that  Cook  told  him  the  night 
the  deed  was  made  that  he  had  had  Brady  Bros,  to  make  an  ap- 
proximate survey.  Law  says  that  Cook  said  so.  Outside  their 
evidence  can  we  say  that  when  Cook,  after  the  making  of  the 
written  contract,  had  thought  it  necessary  to  direct  Bradys 
to  survey  the  coal,  and  saying  to  them  that  unless  it  was  done 
by  Saturday  night  he  did  not  care  if  it  was  never  done,  that  he 
would  change  his  mind,  waive  the  result  of  the  survey,  and 
take  the  deed  regardless  of  it  ?  He  wanted  it  by  Saturday  night, 
because  the  deal  was  then  to  be  closed  by  deed. 

We  know  that  the  result  of  the  survey  was  telephoned  to  Fair- 
mont the  night  before.  Was  it  to  a  stranger?  And  Cook  and 
Hart  admit  that  they  were  at  Brady's  office  that  evening,  and  got 
a  plat  of  another  survey  of  a  little  piece  of  surface  bought  of 
Cork  out  of  the  tract,  which  went  into  the  deed.  Are  we  to 
think  they  would  fail  to  make  inquiry  at  that  office,  if  they  had 
not  already  the  information  of  the  survey  ?  Highly  improbable. 
In  addition,  Cook  had  twice  before  made  personal  inspection  of 
this  tract  of  coal  in  company  with  C.  A.  Horner,  who  very 
shortly  before  was  trying,  as  agent  of  Cork,  to  sell  this  coal,  and, 
as  Cork  says,  Cook  told  him  that  that  inspection  gave  him  knowl- 
edge of  the  quantity  of  coal  that  was  satisfactory  to  him.  In 
addition,  he  admits  that  Horner  told  him  that  the  tract  con- 
tained but  forty  acres  of  coal,  and  if  he  bought  it  for  more,  he 
would  be  fooled.  Cook  appeals  to  a  letter  to  him  from  Horner 
as  showing  just  what  Horner  said,  and  contends  that  it  does 
not  say  this;  but  in  the  letter  on  file  Horner  states  that  the 
tract  was  "estimated  to  be  sixty  acres  coal."  This  is  no  posi- 
tive statement,  but  a  warning.  But  he  admits  that  Horner 
told  him  on  the  7th  November  that  the  tract  had  only  forty 
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acres  of  coal.  Here  was  warning  from  one  who  had  been  agent 
for  Cork,  and  likely  to  know.  Cook  asked  extension  of  pay- 
ment of  the  note.  It  was  refused.  Then  for  the  first  time,  a 
year  after  the  deed,  he  demanded  abatement  from  the  note,  hav- 
ing in  the  meantime  taken  possession  and  mined  coal.  This 
was  late  to  inform  Cork  of  the  deficiency.  Shoemaker  v.  Cake, 
83  Va.  1. 

We  conclude  that  the  defense  fails  to  establish  false  or  fraudu- 
lent representation;  and  hence  it  is  needless  to  say,  but  we  do 
say,  that  if  there  were  such  representation,  defendants  did  not 
rely  upon  it,  were  not  induced  to  contract  thereby,  but  acted  on 
information  of  their  own  and  on  their  own  knowledge.  This 
coal  was  very  valuable,  as  the  tract  came  down  to  the  railroad, 
was  an  established  co?il  plant  with  side  track  and  tipple,  and 
was  the  key  to  valuable  coal  land  behind  it,  cut  off  from  the 
railroad,  which  land  Cook  intended  to  buy,  and  he  wished  this 
tract,  was  eager  to  buy  it  and  took  the  risk,  or  knew  the 
-quantity. 

We  must  affirm  the  decree. 

Affirmed. 


CHARLESTON. 
Straight  v.  Ice. 

Submitted  June  6,  1904— Decided  October  18,  1904. 

1.  Insane  Person* — Committee. 

A  second  committee  of  an  insane  person  may  maintain  a 
suit  in  his  own  name  against  the  estate  of  a  deceased  commit- 
tee to  recover  from  it  money  chargeable  to  the  first  committee 
as  such.     (p.  62). 

2.  Insane  Person — Committee. 

A  suit  in  equity  in  the  name  of  the  committee  of  an  insane 
person  to  recover  a  debt  may  be  revived  in  the  name  of  the 
administrator  of  the  insane  person  upon  his  death,     (p.  63). 

.3.       Equity — Revival  tcithout  Sci.  Fa. 

A  suit  in  equity  may  be  revived  in  the  name  of  the  proper 
representative  of  a  dead  plaintiff,  without  notice  of  scire  facias, 
on  motion,     (p.  63). 
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4.      Insane  Person— Committee. 

If  one  is  appointed  a  committee  of  an  insane  person,  though 
yrithout  notice  to  the  insane,  and  accepts  and  acts  as  such,  he 
may  be  sued  for  account  of  money  received  by  him  as  such  by 
color  of  his  appointment,  though  the  appointment  be  void.  (p. 
64). 

Appeal  from  Circuit  Court,  Marion  County. 
Bill  by  Golden  A.  Straight,  committee,  against  J.    C.    Ice,, 
executor,  etc.    Decree  for  plaintiff,  and  defendant  appeals. 

Affirmed. 

B.  L.  Butcher  and  W.  S.  Meredith,  for  appellant. 

TJ.  X.  Arnett,  H.  C.  DeShields  and  G.  A.  Vincent,  for 
appellee. 

Shannon,  Judge: 

Fielding  B.  Ice  was  appointed  committee  for  Pinkney 
Straight,  an  insane  or  imbecile,  and  acting  as  such  received 
money  belonging  to  Straight.  While  Ice  was  such  committee 
he  died,  leaving  a  will  giving  his  property,  real  and  personal,  to 
his  children,  and  appointing  J.  C.  Ice  his  executor.  Afterwards 
Golden  A.  Straight  was  appointed  as  second  committee  of 
Pinkney  Straight,  and  he  brought  a  chancery  suit  in  the  cir- 
cuit court  of  Marion  county,  in  his  name  as  committee  as  plain 
tiff,  against  the  executor  and  children  of  Fielding  E.  Ice  to 
compel  the  settlement  of  his  account,  as  such  former  committee, 
to  compel  his  estate  to  pay  the  sum  with  which  it  was  chargeable 
on  account  of  money  received  by  said  Fielding  E.  Ice  as  com- 
mittee, to  convene  all  his  creditors,  of  whom'  the  bill  alleged 
there  were  a  number,  and  alleging  that  the  personal  estate  was 
not  sufficient  to  pay  such  debts,  and  to  subject  certain  real  es- 
tate left  by  Ice  to  the  payment  of  such  debts.  The  case  went  to 
a  commissioner  to  settle  the  accounts  of  Fielding  E.  Ice  as  com- 
mittee and  report  what  sum  was  due  from  him  as  such,  and 
settle  the  account  of  J.  C.  Ice,  his  executor,  and  to  report  the 
land  of  Fielding  E.  Ice  and  report  debts  against  the  estate.  The 
commissioner  reported  several  debts  against  the  estate  of  Ice, 
among  them  one  in  favor  of  Pinkney  Straight  due  from  Ice  as 
his  committee  of  $822.24,  which  the  court  reduced  to  $638.35, 
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which  it  decreed  against  his  estate,  and  decreed  his  land  to  he 
.sold  for  the  payment  of  that  and  other  debts. 

Pending  said  suit  said  insane  died,  and  on  motion  of  Golden 
A.  Straight,  who  had  been  appointed  his  administrator,  the 
cause  was  revived  in  his  name  without  notice  or  scire  facias. 
An  appeal  was  taken  by  J.  C.  Ice,  executor. 

It  is  claimed  that  the  bill  should  have  been  dismissed  on  the 
demurrer,  on  the  ground  that  a  second  committee  cannot  sue 
the  estate  of  a  former  one  for  settlement,  or  for  money  in  the 
hands  of  the  former  committee.  For  this  point  we  are  cited 
Lemon  v.  Hansbarger,  6  Grat.  301,  and  Silling  v.  Bumgardner, 
9  Id.  273,  the  first  holding  that  a  second  guardian  cannot  file  a 
bill  in  his  own  name  against  a  former  guardian  for  an  account, 
but  the  suit  must  be  in  the  name  of  the  infant  by  a  next  friend, 
and  the  second  holding  that  a  guardian  cannot  sue  in  his  own 
name  to  get  possession  of  his  ward's  estate.  Burdette  v.  Cain, 
8  W.  Ya.  282,  holds  the  same.  Those  cases  do  not  apply  in  this 
case.  The  legal  title  to  an  infant's  estate  is  in  him,  not  the 
guardian,  the  guardian  merely  having  its  custody  and  manage- 
ment, and  where  statute  does  not  enable  him  to  sue  in  his  own 
name,  he  must  vindicate  his  ward's  rights  by  suit  in  the  ward's 
name.  9  Eney.  PI.  &  Prac.  1)29.  In  the  Code  1819,  volume 
1,  chapter  108,  I  see  no  provision  for  suit  in  the  guardian's 
name,  and  those  Virginia  cases  were  under  that  Code.  Section 
32  provided  for  suit  in  the  infant's  name.  Being  in  the  same 
chapter  it  showed  that  only  the  infant  could  sue.  Xor  do  I  see 
any  provision  for  suit  in  the  guardian's  name  in  Code  1899, 
chapter  82.  The  rule  of  these  Virginia  cases,  as  to  guardians, 
is  still  the  rule  in  West  Virginia.  Lawson  v.  Eirchner,  50.  W 
Ya.  344.  But  as  to  a  committee  of  an  insane  a  different  statute 
applies.  Code,  chapter  58,  section  37,  says  that  such  committee 
"shall  take  possession  of  his  estate,  and  may  sue  and  be  sued  in 
respect  thereto,  and  for  the  recovery  of  debts  due  to  or  from  the 
insane  person."  This  clearly  enables  the  committee  to  sue  in 
his  own  name  for  the  recovery  of  a  debt  due  the  insane  from  a 
former  committee.  That  such  is  the  capacity  of  a  committee 
appears  from  Johnson  v.  Chapman,  43  W.  Ya.  639;  Bird  v. 
Bird,  21  Grat.  712;  Hinton  v.  Bland,  81  Ya.  588. 

Did  the  death  of  the  insane  person  end  the  suit?  That  death 
ended  the  powers  of  the  committee.    Like  death  cessation  of  the 
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powers  of  the  committee  abated  the  suit.  4  Minor,  795.  It 
was  held  in  the  cited  cases  of  Lemon  v.  Ransbarger,  Silling  v. 
Bumgardner,  Law  son  v.  Kirchner  and  Burdette  v.  Cain,  that  a 
suit  in  the  name  of  a  guardian  could  not  be  revived  in  case  of 
the  majority  of  the  ward  or  death  of  the  guardian.  The  ward 
gets  no  estate  from  the  guardian  by  succession,  survivorship, 
descent  or  otherwise.  The  ward  is  not  a  party.  So,  I  would 
think,  would  be  the  case  with  a  committee  losing  his  powers  by 
the  death  of  the  lunatic,  if  it  were  not  for  Code,  chapter  127. 
Section  4  provides  that  a  scire  facias  to  revive  may  be  sued  "for 
or  against  a  party  before  insane,  the  power  of  whose  committee 
have  ceased."  Under  this,  if  a  lunatic  should  become  sane, 
whereby  the  powers  of  his  committee  would  cease,  a  revival 
could  be  had  for  or  against  the  former  lunatic.  It  does  not  say 
that  revival  may  be  made  for  or  against  the  lunatic's  adminis- 
trator :  but  as  the  statute  is  remedial,  having  for  object  a  change 
in  common  law,  which  abated,  without  right  of  revival,  on  death 
or  other  cause  of  abatement,  suits  of  a  sole  plaintiff,  I  think  we 
can  say  that  as  the  suit  could  be  revived  for  or  against  the  luna- 
tic, so  it  can  be  foT  or  against  his  administrator.  A  preceding 
clause  would  allow  a  suit  in  the  name  of  a  party  becoming  in- 
sane to  be  revived  in  the  name  of  the  committee ;  and  so  I  think 
if  the  powers  of  the  committee  cease,  revival  should  be  allowed 
in  the  name  of  the  administrator  of  a  lunatic  dying.  This 
statute  does  not  include  guardians,  and  hence  the  cases  above 
cited  do  not  apply  to  the  case  of  a  lunatic.  Hence  there  is  no 
error  in  the  revival  in  the  name  of  the  administrator  of  the  in- 
sane. 

There  was  no  need  of  a  scire  facias  or  notice  of  revival  be- 
cause said  section  4  dispenses  with  them  when  the  party  whose 
powers  cease  is  plaintiff. 

If  the  suit  is  at  law  in  the  jiame  of  a  sole  plaintiff,  it  may  be 
so  revived;  if  in  equity,  it  can  be  whether  there  are  one  or  more 
plaintiffs. 

I  do  not  see  why  counsel  tax  us  with  investigation  of  the  as- 
signment of  errors  that  there  was  no  service  of  process  or  order 
of  publication  as  to  Alva  X.  Ice  and  John  Ice,  when  decrees 
state  that  such  order  was  published  and  posted  and  the  order 
itself  appears. 

The  bill  says  that  Ice  made  two  bonds  as  committee,  with 
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Brummage  and  Sturns  as  sureties,  and  as  they  are  not  parties, 
this  is  assigned  as  error.  The  bill  asked  no  relief  against  them, 
but  was  a  bill  only  against  assets  of  Ice,  the  party  primarily 
liable.  They  were  not  necessary  parties.  Hedrick  v.  Hopkins, 
8  W.  Va.  167. 

It  is  assigned  as  error  that  equity  has  no  jurisdiction  because 
there  is  adequate  relief  at  law.  I  am  of  the  opinion  that  it  has 
long  been  settled  that  a  bill  to  recover  a  debt  against  a  dece- 
dent's estate,  settle  his  estate,  subject  real  and  personal  assets 
to  pay  his  debts,  averring  insufficiency  of  personalty,  could  be 
maintained.    Could  you  sell  land  in  an  action  on  the  bond? 

It  is  scarcely  necessary  to  notice  the  point  that  precipe  shows 
a  suit  to  February  rules,  1899,  before  Ice  died.  It  is  said  this 
should  have  caused  dismisal  on  demurrer.  Is  the  precipe  part 
of  the  bill?  Or  even  of  the  record?  But  the  summons  shows 
its  date  to  be  3d  January,  1900,  returnable  to  February  rules, 
1900. 

It  is  assigned  as  error  that  it  does  not  appear  that  notice  of 
application  for  the  appointment  of  Ice  as  committee  was  given 
to  Pinkney  Straight.  It  does  not  lie  with  Ice,  who  moved  and 
accepted  the  appointments,  to  deny  its  validity  when  called  to 
account  for  money  received  under  it.  Equity  holds  him  as  a 
trustee.  He  is  de  facto  committee,  or  committee  de  son  tort, 
liable  to  account,  though  the  appointment  were  void.  He  re- 
ceived the  money  by  color  of  his  office.  Uouseal  v.  Gibbs,  23  Am.^ 
D.  186. 

No  debt  reported  is  specifically  excepted  to,  as  required  by 
decisions  requiring  specifications,  except  the  debt  decreed  for  the 
amount  chargeable  to  the  estate  of  Ice  as  committee.  As  to  that 
there  is  no  dispute,  there  is  no  ground  for  dispute,  as  to  the  two 
items  of  debt.  The  only  controversy  is  as  to  whether  Ice  was 
allowed  a  sufficient  set-off  for  keeping  the  insane  person.  This 
depends  on  much  conflicting  evidence,  and  is  always  largely  in 
its  nature  a  matter  of  different  opinions,  as  that  evidence  demon- 
strates in  this  particular  case.  The  commissioner  made  the  es- 
tate certain  allowances,  and  the  circuit  court  increased  the  al- 
lowance, and  thus  diminished  the  debt  to  the  relief  of  the  estate. 
We  cannot  overturn  the  report  and  decree  on  this  mere  ques- 
tion of  fact  on  conflicting  evidence  and  overrule  both  the  com- 
missioner and  judge.    Stewart  v.  Stewart,  40  W.  Va.  65. 

Decree  affirmed.  Affirmed. 
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CHARLESTON. 

Simmons  v.  Simmons. 
Submitted  June  2,  1904— Decided  October  18,  1904. 

Attachment — Aflldavith-Variance. 

Inconsistency  between  the  claim  stated  in  an  affidavit  for  a* 
attachment  and  the  demand  set  up  in  the  declaration  consti- 
tutes a  variance  fatal  to  the  attachment,     (p.  66). 

Attachment — Plea  in  Abatement — Declaration. 

Upon  a  motion  to  quash  the  attachment  for  such  variance,  the- 
declaratlon  may  be  resorted  to  for  the  purpose  of  establishing 
it,  and  a  plea  in  abatement  is  not  necessary,     (p.  67). 

Attachment — Interlocutory  Order. 

An  order  overruling  a  motion  to  quash  an  attachment  is  in- 
terlocutory and  does  not  preclude  a  renewal  of  the  motion,  (p. 
69). 

Attachment — Plea  in  Abatement — Motion  to  Quash. 

A  plea  in  abatement  to  an  attachment  which  sets  up  only 
matter  of  variance,  appearing  from  the  declaration  and  affida- 
vit without  the  aid  of  the  plea,  accompanied  by  an  oral  motion* 
to  quash,  may  be  treated  as  a  motion  to  quash,     (p.  68). 
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Error  to  Circuit  Court,  Eoane  County. 

Action  by  T.  E.  Simmons  against  Z.  T.  Simmons. 
for  defendant,  and  plaintiff  brings  error. 

Walteb  Pendleton,  for  plaintiff  in  error. 
Schilling  &  Harper,  for  defendant  in  error. 


Judgment 
Affirmed. 


POFFENBARGER,  PRESIDENT: 

The  principal  questions  arising  upon  the  record  in  this  case 
are  as  foJlows :  First.  Is  there  a  variance,  fatal  to  an  attach- 
ment, when  the  declaration  is  founded  upon  a  written  contract, 
binding  the  defendant  conditionally  to  the  payment  of  money, 
and  the  affidavit  for  the  attachment  describes  the  contract  as  one* 
for  unconditional  payment  of  money  ?  Second.  Should  advan- 
tage of  such  variance  be  taken  by  motion  to  quash  or  plea  in- 
abatement?  Third.  Can  a  plea  in  abatement,  setting  up  the  ob- 
jection, be  treated  as  a  motion  to  quash?  Fourth.  Does  the  over- 
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ruling  of  a  motion  to  quash  an  attachment  preclude  the  quashing 
of  it  upon  a  renewal  of  the  motion  made  before  the  filing  of  any 
plea  in  the  case? 

In  June,  1902,  T.  R.  Simmons  commenced  an  action  of 
'assumpsit  wiin  an  attachment  in  the  circuit  court  of  Roane 
county,  against  Z.  T.  Simmons,  and,  at  July  rules,  1902,  filed 
his  declaration,  containing  the  common  counts  and  one  special 
count,  founded  upon  a  contract  in  writing  whereby  the  said  Z. 
T.  Simmons  bound  himself  to  pay  to  the  plaintiff  the  sum  of 
#1,200.00,  upon  the  setting  aside,  in  a  chancery  suit  then  pend- 
ing, of  a  certain  will  and  a  certain  deed  and  the  pa}rment  by  the 
plaintiff  of  the  defendant's  share  of  the  costs  in  said  chancery 
■suit.  The  Nst  clause  of  the  contract  says  "but  in  the  event  the 
deed  and  will  is  not  set  aside  but  held  as  good  then  the  said  Z. 
T.  Simmons  is  not  to  pay  to  T.  R.  Simmons  the  said  Twelve 
Hundred  Dollars."  The  attachment  affidavit  describes  the 
plaintiff's  claim  as  follows :  "For  the  amount  due  upon  a  written 
Agreement,  dated  July  21,  1900,  for  $1,200.00,  payable  to  the 
said  T.  R.  Simmons  and  signed  by  the  said  Z.  T.  Simmons  by 
W.  S.  Simmons,  his  attorney  in  fact."  On  the  2?th  day  of  No- 
vember, 1902,  the  defendant,  appearing  specially,  moved  to 
quash  the  attpchment  on  the  ground  of  insufficiency  of  the  affi- 
davit, and  the  motion  was  overruled.  On  the  next  day,  he  ten- 
dered a  plea  in  abatement,  showing  the  variance  of  the  affidavit 
from  the  declaration,  and  praying  that  the  attachment  be 
quashed.  To  the  filing  of  the  plea  there  was  objection  and  the 
♦court  took  time  to  consider  of  its  judgment.  On  the  7th  day  of 
December,  1903,  the  court  overruled  the  objection,  permitted 
the  plea  and  a  general  replication  thereto  to  be  filed,  entertained 
a  motion  to  quash,  sustained  it  and  quashed  the  attachment. 

The  difference  between  the  affidavit  and  the  declaration  is 
very  apparent.  As  the  declaration  is  the  basis  of  the  main  ac- 
tion, as  to  which  the  attachment  is  a  mere  ancillary  proceeding, 
the  claim  or  demand  6et  forth  in  the  former  must  be  regarded 
as  the  one  intended  to  be  enforced.  Since  the  demand  set  up 
in  the  affidavit  differs  from  it,  the  plaintiff  fails  to  comply  with 
that  requirement  of  the  statute  which  says  the  affidavit  shall 
state  the  nature  of  the  plaintiff's  claim.  It  does  not  state  the 
claim  shown  by  the  declaration,  but  a  different  claim.  It  refers 
to  a  written  contract  of  the  same  date  as  that  set  forth  in  the 
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declaration,  but  in  all  other  respects,  the  description  of  the  in* 
strument  in  the  affidavit  fails  to  accord  with  the  contract  set  out 
in  the  declaration.  But,  as  the  affidavit  purports  to  state  the 
nature  of  the  demand  and  states  one  entirely  different  from 
the  claim  described  in  the  declaration,  the  result  is  what  the 
courts  term  a  variance.  The  two  papers  are  inconsistent.  The 
contract  upon  which  recovery  is  sought  would  be  admissible  as 
evidence  under  the  declaration,  but  does  not  accord  with  the 
statement  found  in  the  affidavit.  In  Summers  v.  Allen,  44  W. 
Va.  120,  Judge  Bbannon  said:  "The  cause  of  action  stated 
in  the  two  papers  ought  to  be  the  same."  This  view  is  fully  sus- 
tained by  the  authorities.  "A  plaintiff  may  nof  attach  for  one 
cause  of  action,  and  having  sustained  his  writ,  declare  for  an- 
other." Hamhrick  v.  Wilkins,  65  Miss.  18;  Ligon  v.  Bishop,  43 
Miss.  527;  Focke  v.  Hardeman,  67  Tex.  173;  Deering  &  Co.  v. 
Collins,  38  Mo.  App.  80.  A  leading  case  on  this  subject  is 
Wright  v.  Snedecor,  46  Ala.  92.  The  cases  uniformly  hold  that 
a  difference  in  substance  between  the  declaration  and  affidavit 
is  fatal,  but  there  are  many  decisions  holding  that  slight  de- 
partures will  not  overthrow  the  attachment.  Be  Stafford  v. 
Gartley,  15  Col.  31;  Whitlock  v.  Kirkwood,  16  Ark.  488;  Evans 
v.  Law  son,  64  Tex.  199.  If  it  be  suggested  that  the  affidavit  is 
consistent  with  the  common  counts,  the  reply  is  that  it  contains 
no  statement  of  any  claim  which  could  be  proven  under  the  com- 
mon counts.  It  does  not  say  the  plaintiff's  claim  is  one  for 
work  and  labor,  goods,  wares  and  merchandise  sold  and  deliv- 
ered, money  received  to  the  use  of  the  plaintiff  or  any  other  claim 
of  similar  kind. 

How  shall  the  defendant  avail  himself  of  the  defect?  Can 
the  court,  on  a  motion  to  quash,  consider  the  declaration  ?  No 
reason  for  inability  to  do  so  is  suggested.  Though,  for  some 
purposes,  separate,  the  attachment  grows  out  of,  and  depends 
upon,  the  main  action.  It  is  process  out  of  the  main  suit,  bind- 
ing the  property  of  the  defendant.  It  cannot  be  obtained,  ex- 
cept at  the  commencement  of  the  principal  action,  or  subse- 
quent thereto,  and,  therefore,  can  have  no  independent  exist- 
ence. Summons,  commencing  the  action,  must  be  followed  by 
the  filing  of  the  declaration,  within  a  specified  time,  else  the  entire 
proceeding  fails.  It  must  stand  upon  them,  and  as  the  declar- 
tion  brings  into  the  record  the  true  nature  of  the  plaintiff's 
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claim,  the  defect  in  the  proceeding  which  quashes  the  attach- 
ment, appears  in  an  instrument  that  is  vital  to  the  existence 
of  that  writ.  No  discussion  of  this  question  has  heen  found  in 
the  text  books  or  reports  of  decisions,  but  it  has  been  held  that 
an  attachment  may  be  quashed,  upon  motion,  for  variance  of 
the  affidavit  from  the  complaint.  Moore  v.  Bank,  82  Tex.  537. 
How  could  the  variance  have  appeared  except  by  reference  to 
the  complaint?  Moreover,  the  us\  si  and  ordinary  way  of  pro- 
curing the  overthrow  of  an  attachment  because  of  defects  in  the 
proceeding*  is  by  motion  and  not  by  plea.  It  is  the  method 
prescribed  by  the  statute  for  taking  advantage  of  insufficiency 
of  any  kind  in  the  affidavit.  Code,  chapter  106,  section  19.  A 
plea  is  not  required  except  when  it  is  desired  to  controvert  the 
existence  of  the  grounds  for  attachment  set  forth  in  the  affi- 
davit. In  Alabama,  a  plea  in  abatement  seems  to  be  necessary 
in  all  cases.  Free  v.  Howard,  44  Ala.  195;  Kirk  man  v.  Patton, 
19  Ala.  32 ;  Horton  v.  Miller,  84  Ala.  537.  Such  was  formerly 
declared  to  be  the  rule  in  North  Carolina,  but  it  seems  to  have 
been  recently  decided  otherwise.  Hale  v.  Richardson,  89  N.  C. 
62.  In  most  of  the  other  States,  the  procedure  is  by  motion. 
3  Ency.  PI.  &  Pr.  80;  Drake  on  Att.  112.  The  motion  itselfr 
though  oral,  is  substantially  a  plea  in  abatement.  3  Ency.  PL 
&  Pr.  80;  Drake  on  Att.  112.  Our  conclusion  is  that  a  motion 
to  quash  is  the  proper  mode  of  making  objection  on  the  groiAid 
of  such  variance. 

As  stated  above,  the  motion  to  quash  is  virtually  an  oral  plea 
in  abatement.  There  is  no  reason  why  it  might  not  as  well  be 
put  in  writing,  nor  would  tendering  it  in  writing  change  its- 
character.  What  was  tendered,  therefore,  as  a  plea  in  abatement 
was,  in  substance  and  effect,  a  motion  to  quash,  pointing  out 
specifically  and  accurately  the  ground  of  the  motion.  It  set  up- 
nothing  that  did  not  already  appear.  Therefore,  it  performed 
no  office  as  a  plea.  It  was  accompanied  by  a  verbal  motion  ta 
quash,  and  upon  receiving  it,  the  court  treated  it  as  a  motion, 
and  promptly  quashed  the  attachment.  The  ruling  in  Stevens 
v.  Brown,  20  W.  Va.  450,  is  not  contrary  to  this  position.  The 
motion  to  quash,  in  that  case,  having  been  overruled,  this  Court 
in  reviewing  the  case,  said  the  "affidavits,  attachments  and  re- 
tiyns  thereon  are  more  formal  and  technically  correct  than  is 
often  the  case  in  proceedings  of  that  character."    The  defend- 
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anf  s  pleas  to  the  attachment  having  been  also  overruled,  this 
Court  said  they  did  not  put  in  issue  any  matters  for  which  the 
attachment  should  be  abated,  and,  further,  that  "The  defense 
attempted  to  be  made  by  said  pleas  in  abatement  has  relation  to 
the  merits  of  the  action."  They  were  in  no  sense  like,  or  similar 
to,  the  paper  under  consideration  here,  except  in  respect  to 
name. 

For  the  suggestion  that  a  second  motion  to  dissolve  could  not 
be  entertained,  no  authority  is  cited.  Th(.  statutory  jurisdiction 
of  the  appellate  court  to  review  the  action  of  the  trial  court  upon 
such  motion,  section  one,  chapter  135,  Code,  does  not  argue 
finality  in  the  act  of  the  court  in  overruling  the  motion.  If  any 
inference  can  be  drawn  from  this,  it  is  that  the  order  is  inter- 
locutory and,  therefore,  not  appealable  under  the  general  statute. 
If  it  is  interlcutory,  the  court  may  set  it  aside  or  modify  it  at 
any  time.  Like  a  demurrer,  it  denies  the  sufficiency  in  law  of 
the  process  under  which  the  defendant's  property  is  held  and 
of  the  affidavit  upon  which  the  writ  is  founded,  and  it  is  well 
settled  that  no  appeal  lies  from  an  order  overruling  a  demurrer, 
under  the  statute,  giving  appellate  jurisdiction  over  judgments 
and  decrees.  Parsons  v.  Snider,  42  W.  Va.  517;  Buckler  v. 
Cheuvront,  15  W.  Va.  479.  The  order  overruling  the  first 
motion  to  quash  was  not  res  judicata,  nor  did  it  come  too  late. 
Though  there  has  been  no  appearance  in  the  principal  action, 
it  strengthens  the  view  here  expressed,  to  say  that,  under  our 
decisions,  the  right  to  make  this  motion  is  not  lost  by  pleading 
to  the  merits.  Dulin  v.  McCaw,  39  W.  Va.  721.  Here,  as  in 
•many  other  States,  the  motion  seems  to  be  a  plea  to  the  juris- 
diction of  the  court  over  the  attached  property,  a  matter  entire- 
ly distinct  from  the  jurisdiction  of  the  person  of  the  defendant. 
In  some  States,  it  may  be  made  at  any  time  before  final  judg- 
ment, and,  in  others,  even  after  judgment.  Shinn,  Att.,  sec- 
tion 345. 

For  the  foregoing  reasons,  the  order  complained   of  will   be 
affirmed. 

Affirmed 
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CHARLESTON. 

Kenova   Transportation   Company  v.  The   Monongahela 
Eiver  Consolidated  Coal  &  Coke  Company. 

Submitted  September  10,  1904.         Decided  October  25,  1904. 

1.       Damages — Xegligence — Accident. 

The  towboat  A.  was  proceeding  down  the  Ohio  River,  which 
was  then  at  a  stage  of  thirty-eight  feet,  with  a  fleet  of  ten 
loaded  coal  barges,  and  a  fuel  boat.  At  G.,  in  the  night  time, 
she  attempted  to  land  to  avoid  the  danger  incident  to  fog,  then 
coming  upon  her,  but  was  unable  to  do  so  on  account  of  logs  and 
log  rafts  fastened  to  the  river  banks.  She  then  attempted  to 
run  below  the  bridge  which  spans  the  river  at  K.  before  the 
fog  should  render  it  impossible  for  her  piloi  to  see  objects  by 
which  to  steer  the  boat;  but  before  she  had  gone  half  the 
distance  to  the  bridge,  the  fog  came  upon  her  so  densely  that 
the  sight  of  all  objects  within  and  beyond  the  river  was  entire- 
ly cut  off.  The  engines  were  immediately  reversed,  and  the 
wheel  set"  to  revolving  backward  to  check  her  forward  move- 
ment. In  this  condition,  the  boat  and  tow  drifted  down  with 
the  current,  the  front  end  of  the  tow  struck  a  pier  of  the 
bridge,  and  being  cut  loose  from  the  tow  boat,  in  order  to  save 
her,  part  of  the  tow  went  on  the  inside,  and  part  on  the  out- 
side, of  the  pier.  A  loaded  barge  thus  released  struck  plain- 
tiff's wharf  boat,  moored  to  the  West  Virginia  bank  of  the 
river  about  two  hundred  and  fifty  feet  below  the  pier  and  did 
damage  thereto.  At  the  time,  the  crew  of  the  boat,  by  reason 
of  the  fog,  could  neither  see  the  lights  on  the  bridge,  nor  other 
objects  in  the  river,  or  on  the  shore,  not  immediately  present, 
and  did  not  know  that  the  pier  was  the  object  which  had  been 
struck  by  the  tow.  Held,  that  the  injury  to  plaintiff's  wharf 
boat  was  the  result  of  inevitable  accident,  and  that  defendant 
is  not  liable  therefor,     (p.  75). 

Error  to  Circuit  Court,  Wayne  County. 

Action  by  the  Kenova  Transportation  Company  against  the 
Monongahela  Eiver  Consolidated  Coal  and  Coke  Company. 
Judgment  for  plaintiff.    Defendant  brings  error. 

Reversed. 
Campbell,  Holt  &  DrNCAN,  for  plaintiff  in  error. 
Simms  &  Enslow,  for  defendant  in  error. 
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Miller,  Judge: 

The  defendant  in  error,  Kenova  Transportation  Company, 
instituted   its   action  in   the  circuit  court  of  Wayne   county, 
against  the  plaintiff  in  error,  Monongahela  River  Consolidated 
Coal  and  Coke  Company,  and  filed  its  declaration  therein,  al- 
leging, in  substance,  that  on  the  30th  day  of  May,  1901,  it  was 
the  owner  of  a  certain  wharfboat  at  the  town  of  Kenova,  in  the 
county  of  Wayne,  and  then  had  the  same  moored  in  a  safe,  proper 
and  secure  manner  at  the  wharf  at  the  usual  and  custojnary 
place  at  the  said  town  of  Kenova  on  the  Ohio  River;  that  the  de- 
fendant company,  on  the  day  and  year  aforesaid,  so  carelessly, 
negligently  and  improperly  handled,  managed  and  navigated  a 
certain  steamboat  known  as,  and  called,  the  "Acorn,"  as  to  cause 
it  and  its  barges  by  the  said  steamer  then  being  towed,  to  be  run 
against  the  plaintiff  company's  wharfboat,  whereby  great  dam- 
ag  was  caused  thereto,  without  the  fault  of  the  plaintiff.    To  the 
declaration  there  was  a  plea  of  not  guilty  by  defendant,  issue 
joined  thereon,  trial  by  a  jury  had,  and  verdict  in  favor  of  plain- 
tiff for  two  hundred  dollars,  which  the  defendant  moved  the 
court  to  set  aside,  as  being  contrary  to  the  law  and  evidence ;  but 
the  court  refused  to  do  so  and  entered  judgment  in  favor  of  the 
plaintiff  thereon  for  said  two  hundred  dollars,  and  interest  on 
the  same  from  the  date  of  the  verdict  until  paid,  and  the  costs 
of  the  action. 

The  case  is  here  for  review  upon  writ  of  error,  granted  to  the 
denfendant  below.  The  evidence  proves  that,  on  the  date  men- 
tioned, the  river  had  a  stage  of  thirty-eight  feet  of  water  at 
Kenova ;  that  plaintiff's  wharfboat  was  moored  to  the  West  Vir- 
ginia bank  about  two  hundred  and  fifty  feet  below  the  Kenova 
Bridge,  which  spans  the  Ohio  River  at  that  point;  that,  at  about 
3:30  o'clock  on  the  morning  of  that  day,  the  wharfboat  was 
struck  by  a  barge  loaded  with  coal,  which  crushed  a  hole  in,  and 
otherwise  injured  the  wharfboat;  tore  her  from  her  moorings, 
and  set  her  adrift  on  the  river.  'Plaintiff's  only  witness.,  present 
at  the  time  of  occurrence,  swears  that  he  was  in  charge  of  the 
wharfboat;  that  between  1 :30  and  2 :00  o'clock  that  morning,  he 
pulled  her  close  to  shore  and  fastened  her  with  two  lines;  that 
about  3:30  in  the  morning,  he  heard  a  steamboat  whistling  a 
distress  whistle  in  the  fog ;  that  he  got  a  lantern  and  went  down 
stairs;  that  he  then  heard  the  Captain  say:  "Cut  her  loose  and 


Digitized  by 


Google 


72  Transportation  Co.  v.  Coal  and  Coke  Co.  [56 

come  on  board,"  and  that  they  cut  her  loose,  (meaning  the  tow 
1)oat)  ;  that  it  (meaning  the  tow)  sprung  apart,  and  part  of  the 
tow  went  on  the  outside  of  the  pier  of  the  bridge,  and  part  went 
<on  the  inside ;  that  the  part  which  came  on  the  inside  struck  the 
Wharfboat;  that  the  barge  which  struck  her  was  loaded  with 
coal ;  that  it  struck  the  head  of  the  wharfboat,  broke  one  of  the 
-side  lines,  pulled  the  head  lines  off  the  post,  and  tore  the  wharf- 
boat loose;  that  the  weather  was  foggy;  that  witness  could  see 
the  steamboat,  when  the  barge  struck  the  wharfboat;  that  he 
could  then  see  the  lights  on  the  bridge  above,  and  on  the  steam- 
boat; and  could  hear  the  crew  talking  on  the  boat. 

The  defendant's  evidence  proves  that  the  steamer  "Acorn" 
was  a  towboat,  proceeding  down  the  Ohio  River,  towing  ten 
"barges  loaded  with  coal  and  a  fuel  boat ;  that  the  tow  was  not  too 
large  to  be  safely  and  properly  managed  under  ordinary  condi 
tions ;  that  the  boat  was  officered  and  manned  by  a  full,  experi- 
enced and  efficient  crew;  that  the  first  part  of  the  night  preced- 
ing the  30th  day  of  May,  1901,  was  good  for  navigating  a  boat 
on  the  river;  that,  during  the  early  part  of  the  night,  there  were 
a  few  clouds ;  afterwards,  moonlight,  but  clear  and  cool  weather 
about  midnight.  Near  2 :00  o'clock  in  the  morning,  when  the 
"boat  was  about  two  miles  above  Guyandotte,  some  fog  was  ob- 
served. The  Captain  immediately  ordered  all  the  men  to  their 
places  and  the  lines  to  be  made  ready  for  the  purpose  of  effect- 
ing a  landing  at  Guyandotte.  When  the  boat  reached  that  place 
and  attempted  to  land,  she  struck  a  log  raft  with  her  tow,  and 
was  turned  around  in  the  river  with  her  bow  up  stream;  but 
succeeded  in  again  turning  her  head  down  stream.  It  being  ob- 
served by  the  Captain  that  much  timber  was  tied  to  the  river . 
"banks  on  both  sides  thereof,  and  believing  that  it  would  be  dan- 
gerous to  again  attempt  a  landing,  it  was  then  determined  to 
run  below  Kenova  Bridge,  if  possible,  before  the  fog  became  too 
dense  for  safe  navigation.  Accordingly,  the  order  was  given  to 
"gong  the  boat,"  or  put  on  full  steam  in  order  to  reach  and  pass 
the  bridge  before  that  should  occur;  but  before  the  boat  had 
traversed  half  the  distance  to  the  bridge,  the  fog  became  so 
thick  that  it  was  impossible  to  see  objects  from  the  pilot  house 
to  the  barges  below.  The  engines  were  then  reversed  and  the 
wheel  set  to  revolving  backward  in  order  to  slacken  the  forward 
movement  of  the  boat.    In  this  condition  the  boat  with  her  tow 
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floated  down  the  stream,  the  officers  and  crew  being  unable  to 
see  the  banks  of  the  river,  hills  or  any  other  object  not  immedi- 
ately present.  The  front  end  of  the  tow  soon  struck  the  pier  of 
the  bridge  next  to  the  West  Virginia  shore.  The  towboat  swung 
toward  the  river  bank,  and  some  of  the  crew  jumped  on  shore 
with  lines  and  made  her  fast,  while  others  cut  the  cables  and  let 
the  barges  go,  in  order  to  save  the  boat.  It  is  further  shown 
that  the  lights  on  the  bridge  and  on  the  bank  of  the  river  could 
not  then  be  seen  by  the  men  on  the  steamboat ;  that  they  did  not 
then  know  just  where  they  were,  or  what  object  had  been  struck 
by  the  tow;  that  everything  possible  was  done  by  the  crew  to 
save  the  boat  and  tow ;  and  that  under  such  conditions  and  cir- 
cumstances,' nothing  available  would  have  saved  the  coal  barges, 
seven  of  which  were  lost. 

The  Ohio  river  is  navigable  and  is  a  public  highway  in  the 
highest  and  broadest  intendment  possible.  Town  of  Ravens- 
wood  v.  Fleming,  22  W.  Va.,  52 ;  State  v.  Faudre,  54  W.  Va.  122. 
Both  the  wharfboat  and  towboat  were  employed  in  a  lawful  busi- 
ness, and  each  was  entitled  to  the  reasonable  use  of  the  river,  but 
-they  thereby  assumed  the  ordinary  risks  of  navigation. 

In  the  suit  of  the  Stella  MeClosky  against  the  towboat  Joseph 
W.  Gould,  19  Fed.  Eep.  785,  it  is  held  that  "in  case  of  collision 
the  libelant  must  show  the  alleged  negligence  by  a  fair  prepon- 
derance of  the  evidence.  Eunning  on  the  Ohio  River  in  a  fog 
is  not  negligence  per  se"  "Where  the  collision  occurs  exclu- 
sively from  natural  causes,  and  without  any  fault  or  negligence 
of  either,  the  rule  of  law  is  that  the  loss  must  rest  where  it  fell. 
The  mere  fact  that  one  vessel  strikes  and  damages  another,  does 
not  of  itself  make  her  liable  for  the  injury,  but  the  collision  must 
in  some  degree,  be  occasioned  by  her  fault.  It,  therefore,  de- 
volves upon  the  libelant,  as  a  part  of  his  case,  to  show  affirma- 
tively the  fact  of  the  respondent's  negligence,  or  the  existence 
•of  those  circumstances  and  conditions  from  which  negligence 
may  be  legally  inferred."  The  Florence  P.  Bull,  14  Fed.  Rep. 
416.  In  Van  Dyke  v.  The  Bridgeport,  35  Fed.  Rep.  159,  it  is 
said :  "Where  a  steamer  was  running  in  a  bank  of  fog  as  slowly  as 
it  was  possible  for  her  to  do  under  the  circumstances,  a  collision 
between  such  steamer  and  a  schooner  at  anchor  was  held  to  be 
an  inevitable  accident  imposing  no  liability  for  damages  upon 
-the  steamer.    In  the  case  of  The  Morning  Light,  2  Wall.  (U.  S.) 
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550,  it  is  held  that  a  collision  resulting  from  the  darkness  of  the 
night,  and  without  the  fault  of  either  party,  is  an  inevitable  ac- 
cident," and,  in  its  opinion,  the  court  says:  "Reported  cases 
where  it  has  been  held  that  collisions  occurring  in  consequence 
of  the  darkness  of  the  night  and  without  fault  on  the  part  of 
either  party,  are  to  be  regarded  as  inevitable  accidents,  are  nu- 
merous. *  *  *  *  Viewed  in  that  light,  inevitable  accident  may 
be  regarded  as  an  occurrence  which  the  party  charged  with  the 
collision  could  not  possibly  prevent  by  the  exercise  of  ordinary 
care,  caution  and  maratime  skill." 

The  evidence  in  this  case  is  clear  and  convincing  that,  as  soon 
as  fog  was  discovered,  an  attempt  was  made  to  land  the  boatr 
which  failed  on  account  of  the  log  rafts  at  the  river*  bank ;  that 
the  boat,  by  its  search  light,  discovered  the  presence  of  other 
logs  along  both  banks  to  such  an  extent  that  the  Captain  deemed 
it  unsafe  to  again  attempt  a  landing.  The  river  was  at  a  high 
6tage,  with  necessarily  a  rapid  current.  The  proof  shows  that 
the  heavy  tow,  and  the  towboat  were  about  nine  hundred  feet  in- 
length.  Their  control  and  management,  at  that  time,  under  the 
conditions  and  circumstances,'  required  much  skill  and  good 
judgment.  It  is  also  shown  that  logs  and  rafts  were  fastened  to- 
the  banks  on  both  sides  of  the  river  from  above  Guyandotte  to 
Kenova,  thus  making  it  hazardous  to  land  or  attempt  a  landing 
by  a  boat  with  a  tow  at  any  point  along  that  portion  of  the 
river.  The  plaintiff,  however,  offered  evidence  tending  to  con- 
tradict the  defendant's  testimony  on  this  point;  and  also  tend- 
ing to  show  that  there  was  much  of  the  banks  and  shores  above 
Kenova  unobstructed  by  logs,  or  otherwise.  The  witnesses,  how- 
ever, are  not  shown  to  be  steamboat  men  or  familiar  with  navi- 
gating boats. 

There  is  no  contention  about  the  density  of  the  fog  before  an& 
at  the  time  the  wharfboat  was  struck,  or  of  the  inability  of  the 
officers  and  crew  of  the  Acorn  to  see  the  lights  on  the  bridge,  or 
other  objects,  or  that  the  collision  could  have  been  prevented  by 
the  exercise  of  ordinary  care,  caution  or  maratime  skill,  on  their 
part. 

Before  the  boat  had  gone  half  the  distance  from  the  place  of* 
the  attempted  landing  to  the  bridge,  the  fog  came  down  upon 
her,  and  completely  hid  from  view  all  objects  in  the  river  or 
beyond  it.    It  is  proved  by  river  men  of  long  experience  that  the- 
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conduct  of  the  officers  and  crew  of  the  Acorn  was  proper  under 
the  circumstances.  According  to  the  rules  established  by  the 
cases  cited,  the  plaintiff  has  failed  to  show  negligence  on  the- 
part  of  defendant  by  a  fair  preponderance  of  the  evidence. 

Upon  the  facts  and  circumstances  of  this  case,  we  are  of  opin- 
ion that  the  steamboat  Acorn  was  without  fault,  and  therefore 
not  guilty  of  negligence;  that  the  injury  occasioned  to  plain- 
tiffs wharfboat  was  an  inevitable  accident ;  and  that  the  plain- 
tiffs evidence  was  and  is  plainly  insufficient  to  sustain  the  ver- 
dict of  the  jury  rendered  as  aforesaid. 

We  therefore  reverse  and  annul  the  judgment  complained  of; 
set  aside  the  verdict  of  the  jury ;  grant  to  the  defendants  a  new 
trial  of  the  action ;  and  remand  the  case  to  the  circuit  court  for 
that  purpose. 

Reversed. 


CHARLESTON. 

Gartlaxd,  Mowris  et  cd.  v.  Hickman. 

Submitted  June  6,  1904.     Decided  October  25,  1904. 

Oil  Lease — Freehold. 

The  owner  of  land  executes  a  lease  thereon  for  oil  and  gas- 
purposes,  by  which  it  is  agreed  that  the  lessees  shall  have  the 
privilege,  at  any  time,  to  remove  therefrom  all  machinery  and 
fixtures  placed  on  said  premises.  Under  this  lease,  the  lessees, 
and  their  assignees,  for  the  purpose  of  exploring  for  oil  and 
gas  placed  on  the  land  an  engine,  wooden  oil  well  rig,  wooden- 
oil  tanks,  casing,  pipes,  rubber  belt,  and  other  appliances  of 
like  character,  necessary  for  the  prosecution  of  that  work. 
Afterwards  the  lease  was  forfeited  and  terminated  for  the  nor - 
payment  of  rental.  Held,  that  said  machinery  and  fixtures  did 
not  become  parts  of  the  freehold,  and  that  said  lessees,  or  the- 
owners  of  the  machinery  and  fixtures  haM  a  reasonable  time 
after  the  termination  of  said  lease,  in  which  to  remove  said 
property  from  the  land.     (p.  87). 

On.  Lease: — Limitation. 

What  is  a  reasonable  time  for  the  removal  is  to  be  deter- 
mined from  all  the  facts  and  circumstances  of  the  case,  (p.- 
88). 

Error  to  Circuit  Court,  Harrison  County. 
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Action  by  Thomas  Gartlan  and  others  against  Willie  Hick- 
man.   Judgment  for  plaintiffs,  and  defendant  brings  error. 

Affirmed. 
Edward  G.  Smith,  for  plaintiff  in  error, 

Jackson  &  Patton  and  John  Bassel    for  defendants  in 
-error. 

Miller,  Judge  : 

Miranda  A.  Hickman  and  Willie  Hickman,  her  husband,  ex- 
ecuted to  John  F.  Phillips  and  J.  Perry  Thompson,  a  lease,  bear- 
ing date  on  the  29th  day  of  May,  1901,  on  a  tract  of  one  hundred 
-and  twelve  and  one-half  acres  of  land  in  Harrison  county,  for  oil 
and  gas  purposes.  By  successive  assignments  of  the  lease,  W.  S. 
Mowris,  Thomas  Gartlan  and  the  Southern  Oil  Company  acquired 
an  interest  therein.  The  lease  stipulates,  among  other  things, 
that  the  parties  of  the  first  part  "do  grant,  demise,  lease  and  let 
unto  the  parties  of  the  second  part,  their  heirs,  executors,  ad- 
ministrators or  assigns,  for  the  sole  and  only  purpose  of  mining 
and  operating  for  oil  and  gas,  and  of  laying  pipe  lines,  and  of 
building  tanks,  stations  and  structures  thereon  to  take  care  of 
said  products,  all  that  certain  tract  of  land,"  etc.,  describing  it. 
In  another  clause  thereof,  "it  is  agreed  that  this  lease  shall 
remain  in  force  for  the  term  of  five  years  from  this  date,  (the 
date  of  the  lease),  and  as  long  thereafter  as  oil  or  gas,  or  either 
of  them,  is  produced  therefrom  by  the  said  parties  of  the  second 
part,  their  successors  and  assigns.  *  *  *  *  Provided, 
however,  that  this  lease  shall  become  null  and  void,  and  all 
rights  herein  shall  cease  and  determine  unless  a  well  shall  be 
completed  on  the  said  premises  within  ninety  days  from  the  date 
"hereof,  or  unless  the  lessees  pay  at  the  rate  of  $125.00  quarterly 
in  advance  for  each  additional  three  months  such  completion  is 
■delayed  from  the  ttme  above  mentioned  for  the  completion  of 
such  well  until  a  well  is  completed;  and  it  is  agreed  that  the 
completion  of  such  well  shall  be  and  operate  as  a  full  liquidation 
of  all  rentals  under  this  provision  during  the  ramainder  of  .the 
term  of  this  lease.  *  *  *  It  is  agreed  that  the  second 
-parties  shall  have  the  privilege  *  *  *  at  any  time  to 
Temove  all  machinery  and  fixtures  placed  on  the  premises." 

It  is  admitted  by  the  parties  to  this  action  that  Mowris,  Gart- 
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Ian  and  said  Oil  Company  went  upon  the  land,  under  the  lease 
and  drilled  one  well  for  oil  and  gas,  which  was  completed  about 
the  middle  of  January,  1901,  and  shot  by  them,  on  the  13th  day 
of  February  of  the  same  year;  that  the  parties  last  mentioned 
paid  the  rental  under  the  lease  on  the  29th  day  of  August,  1901r 
for  the  quarter  ending  on  the  28th  day  of  November,  1901,  which 
rental  was  accepted  by  Hickman  and  Mrs.  Hickman,  the  then. 
owners  of  the  land;  but  no  other  rental  provided  for  in  the 
lease  appears  to  have  ever  been  paid. 

On  the  31st  day  of  December,  1901,  said  Willie  Hickman  com- 
menced his  suit  in  chancery  in  the  circuit  court  of  Harrison 
county  against  Mowris,  Gartlan,  the  Southern  Oil  Company^ 
Phillips  and  Thompson;  and  on  the  7th  day  of  January,  1902, 
presented  his  bill,  to  the  judge  of  said  court,  in  which  he  sets- 
up  said  lease  and  the  several  assignments  thereof,  and  filed 
therewith  copies  of  the  same  and  in  substance  alleges  therein 
that  Mowris  and  the  Oil  Company,  claiming  to  be  equal  owners 
of  the  lease,  had  drilled  one  well  on  said  land,  marked  on  the 
plat  filed  as  "No.  1,"  which  was  completed  by  them  about  the- 
middle  of  January,  1901;  that  it  was  afterwards  shot  and  de- 
clared by  them  to  be  a  dry  hole  and  not  worth  cleaning  out; 
that  said  lease  had  been  abandoned  by  the  said  defendants,  and 
active  operations  thereon  for  oil  and  gas  continuously,  discon- 
tinued ever  since  the  middle  of  January,  1901,  until  the  31st 
day  of  December,  1901 ;  that  the  defendants  have  paid  no  rental' 
on  said  land  since  the  29th  day  of  August,  1901 ;  that  on  the 
31st  day  of  December,  last  aforesaid,  they  again  entered  upon 
said  land  with  screw,  circle,  water  barrels,  bailer,  stem  and 
cable;  hauled  the  same  to  the  well;  and  proceeded  to  lay  pipe- 
for  the  purpose  of  furnishing  fuel  to  said  well  from  another  well 
on  a  neighboring  farm.  The  bill  then  charges  that  the  said" 
lease  and  assignments  thereof  are  null  and  void,  and  constitute* 
and  are  a  cloud  upon  plaintiff's  title  to  said  land,  and  prays  that 
said  lease,  and  the  several  assignments  thereof,  be  declared  for- 
feited and  cancelled  as  such  cloud;  and  that  defendants,  and 
each  of  them,  be  restrained  and  enjoined  from  entering  upon* 
said  hnd,  and  from  doing  any  and  all  things  under  said  lease, 
or  any  of  the  assignments  thereof. 

The  injunction  was  granted  as  prayed  for;  the  bill  was  filed" 
at  rales,  and  the  cause  regularly  matured  for  hearing,  and,  on 
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the  22d  day  of  May,  1902,  the  court  made  and  entered  its  decree 
therein  in  the  words  and  figures  following,  to-wit :  "This  cause 
came  on  this  day  to  be  heard  upon  the  plaintiff's  bill  and  exhib- 
its therewith  filed,  and  was.  argued  by  counsel.  Whereupon  it 
appears  to  the  court  that  this  cause  was  regularly  matured  at 
rules  and  the  summons  duly  served  on  all  the  defendants  and 
the  plaintiff's  bill. taken  for  confessed,  and  cause  set  for  hearing 
at  March  rules,  1902 ;  and  it  further  appears  to  the  court  that 
the  plaintiff  is  entitled  to  the  relief  prayed  for  in  his  bill,  it  is  ad- 
judged, ordered  and  decreed  that  the  lease  therein  described  as 
the  Phillips  and  Thompson  lease,  bearing  date  on  the  29th  day 
of  May,  1902,  and  all  assignments  thereof  and  contracts  there- 
under and  a  subsequent  lease  of  the  three  acres  around  the 
buildings  in  said  Phillips  and  Thompson  lease  reserved,  are  for- 
feited and  constitute  a  cloud  upon  the  plaintiiff's  title  to  the 
land  therein  described  and  are  hereby  cancelled,  and  the  said 
defendants  are  ordered  to  surrender  to  the  plaintiff  the  said 
lease  and  all  assignments  thereof." 

Hickman,  on  the  14th  day  of  July,  1902,  sent  by  registered 
mail,  to  the  several  persons  to  whom  it  is  addressed  copies  of  the 
following  notice :  "To  Thomas  Gartlan,  The  Southern  Oil  Com- 
pany, a  corporation,  J.  Perry  Thompson,  John  F.  Phillips  and 
W.  S.  Mowris :  You  are  hereby  notified  that  the  oil  well  rig,  at 
well  No.  1,  casing  and  all  fixtures  and  machinery  of  every  kind 
or  character,  and  all  property  now  on  my  farm  on  Indian  Run, 
in  Harrison  county,  West  Virginia,  belong  to  me  and  are  my 
property;  and  you  are  further  notified  not  to  remove  the  same 
or  any  part  thereof;  and  you  are  still  further  notified  not  to 
trespass  upon  my  said  farm  or  any  part  thereof  for  any  purpose 
whatever,"  which  copies  appear  to  have  been  received  by  them- 
respectively,  from  the  14th  to  the  28th  days  of  July,  1902.  It  is 
also  proved  that  this  notice  was  the  first  claim  of  ownership 
that  Hickman  had  made  to  the  property  in  controversy,  and  was 
the  first  knowledge  that  the  defendants  or  any  of  them  had  of 
the  determination  of  the  said  chancer}*  cause,  or  of  such  claim. 

On  the  1st  day  of  August,  1902,  an  action  in  detinue  was  com- 
menced in  the  circuit  court  of  Harrison  county  by  said  Gart- 
lan, Mowris,  The  Southern  Oil  Company,  Phillips  and  Thomp- 
son against  Hickman  for  the  recovery  of  sundry  goods  and  chat- 
tels,  to-wit:    "2,777  ft.  of  6  5-8-inch   casing    (Xational   Tube 
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Works  manufacture),  value  $1,041.73;  200  feet  10-inch  casing 
(National  Tube  Works  manufacture),  of  the  value  of  $192.00; 
I  12x12  Eureka  Engine-Boiler  Works  of  Oil  City  manufacture, 
of  the  value  of  $232.50;  1  wooden  oil  well  rig,  value  $200.00; 
1  250-barrel  wooden  oil  tank,  of  the  value  of  $30.00;  1  rubber 
belt  t>xl2,  95  feet  long,  of  the  value  of  $50.00 ;  1  6  5-8-inch  T, 
cast  iron,  of  the  value  of  $3.32 ;  3  6  5-8-inch  Ells,  cast  iron,  of 
the  value  of  $6.98;  all  of  said  property  being  of  the  value  of 
$1,846.53,  said  property  being  in  the  possession  of  the  said 
Willie  Hickman,  and  $1,000.00  damages  for  the  detention  of  the 
same,"  and  being  the  machinery  and  fixtures  placed  by  them  on 
the  leased  premises,  whereupon  the  affidavits  and  bond  as  re- 
quired by  law  having  been  filed  by  the  plaintiffs  in  the  case,  at 
the  commencement  of  the  action,  the  sheriff  was  directed  to 
seize  and  take  into  his  possession  the  property  mentioned,  which 
he  did,  and  delivered  the  same  to  plaintiffs.  A  declaration  hav- 
ing been  filed,  there  was  a  trial  of  the  action  to  a  jury ;  a  verdict 
in  favor  of  plaintiffs  for  the  property  sued  for ;  a  motion  by  de- 
fendant to  have  said  verdict  set  aside,  which  was  by' the  court 
overruled;  and  a  judgment  that  the  plaintiffs  should  retain  pos- 
session of  the  said  property  mentioned  and  described  in  the  ver- 
dict of  the  jury,  and  that  the  plaintiffs  should  also  recover  their 
costs  expended.  Upon  petiton  of  Hickman,  a  writ  of  error  to 
said  judgment  was  allowed  by  a  judge  of  this  Court.  He  com- 
plains that  the  court  refused  to  set  aside  the  verdict  of  the  jury 
and  grant  to  him  a  new  trial  of  the  action;  that  a  certain  in- 
struction was  given  to  me  jury  on  motion  of  plaintiffs;  and  that 
certain  other  instructions  were  refused,  all  of  which  rulings  of 
the  court,  he  asserts,  were  and  are  erroneous  and  prejudicial  to 
him. 

In  addition  to  the  facts  hereinbefore  stated,  the  following 
agreed  statement  was  read  to  the  jury  as  evidence  on  the  trial  of 
said  action : 

"It  is  admitted  by  the  parties  that  the  plaintiffs  placed  the 
property  in  controversy  upon  the  land  of  the  defendant  embrac- 
ed in  the  lease  of  May  29th,  1900,  for  the  purpose  o*  drilling 
and  operating  for  oil  and  gas,  under  the  lease;  that  one  well 
was  drilled  in  by  the  plaintiffs  and  completed  about  the  middle 
of  January,  and  shot  by  the  plaintiffs  on  the  13th  of  February, 
1901.    The  plaintiffs  paid  the  rental  under  the  lease  on  the  29th 
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• 
day  of  August,  1901,  for  the  quarter  ending  November  28th, 

1901,  which  rental  was  accepted  by  the  then  owners  of  the  prop- 
erty, the  defendant  and  his  wife,  Mrs.  Miranda  Hickman.  The 
well  in  question  was  drilled  .to  a  depth  of  thirty-two  hundred 
and  eight  feet,  and  the  casing  inserted  to  the  proper  depth,  to- 
wit:  about  twenty-one  hundred  or  twenty-two  hundred  feet~ 
That  a  derrick  was  built  over  the  well  for  the  purpose  of  drill- 
ing, or  runnig  the  drilling  tools  in  the  usual  way  and  construc- 
ted in  the  usual  manner,  to  the  usual  height,  about  eighty-two 
feet,  and  that  iron  tubing  or  casing  was  inserted  in  the  will, 
which  is  described  in  the  declaration.  That  the  engine  sued  for 
was  set  or  placed  in  an  engine  house  and  connected  with  the 
derrick  with  drilling  tools  in  the  usual  way,  and  the  tanks  de- 
scribed in  the  declaration  were  set  or  placed  about  seventy-five 
feet  from  the  derrick,  or  south  of  the  well,  for  the  purpose  of  re- 
ceiving the  oil.  That  the  derrick  is  described  in  the  declaration 
as  one  Wooden  Oil-well  Big.  The  T's  and  L's  were  used  for  the 
purpose  of  connecting  the  well  with  the  tank,  in  other  words  the 
piping  leading  from  the  tank  to  the  well. 

"That  all  the  property  sued  for  in  the  declaration  was  con- 
nected in  the  usual  way  and  manner  of  connecting  said  property 
for  the  drilling  and  operating  of  the  well,  and  was  necessary  for 
that  purpose  and  used  for  that  purpose.  That  shortly  after  the 
28th  day  of  November,  1901,  the  defendant  posted  notices  in 
writing  upon  all  the  outer  gates  of  the. land  embraced  in  the 
lease,  notifying  the  plaintiffs  or  any  one  acting  under  them  to 
keep  off  the  property,  and  that  the  defendant  claimed  that  the 
lease  had  been  forfeited  for  the  failure  to  pay  rent.  Neither  the 
plaintiffs  nor  any  of  their  agents  at  that  time  being  on  the  prop- 
erty. That  the  same  notice  and  claim  were  given  verbally  by 
the  defendant  to  Clint  Cothrop  and  other  of  the  agents  of  the 
plaintiffs  at  the  same  time.  That  no  rental  was  paid  after  the 
28th  of  August,  1901,  as  before  stated.  That  on  the  31st  day  of 
December,  1901,  the  employes  of  the  plaintiffs  and  by  authority 
of  the  plaintiffs,  after  the  notice  aforesaid  had  been  given,  went 
upon  said  property,  and  by  warrant  sued  out  on  the  first  day  of 
January,  1902,  were  arrested  as  trespassers,  taken  before  a  jus- 
tice of  the  peace,  and  the  cause  continued  at  the  instance  of  the 
defendants  in  the  warrant  and  before  trial  an  injunction  was 
granted  in  the  chancery  suit  of  Willie  Hickman  against  Thomas 


Digitized  by 


Google 


W.  Va,]  Gabtland  v.  Hickman.  81 

Gartlan  and  others,  then  pending  in  the  circuit  court  of  Harri- 
son county,  Thomas  Gartlan  and  others  were  then  not  prosecut- 
ed further  under  said  warrants,  but  the  same  were  dismissed. 

"That  on  the  13th  day  of  February,  1901,  the  employes  of  the 
plaintiffs,  by  authority  of  tibe  plaintiffs,  went  upon  the  land  and 
versy  was  taken  by  the  plaintiffs  at  the  time  of  the  institution  of 
the  plaintiffs,  again  went  upon  the  property  and  shot  the  well  a 
second  time.  It  is  admitted  thaj  the  property  in  question  is  of 
the  value  made  in  the  declaration.  That  the  property  in  contro- 
versy was  taken  by  the  plaintiffs  at  the  time  of  the  institution  of 
this  suit  by  giving  bond,  and  that  the  same  was  not  replevied  by 
the  defendant. 

"It  is  admitted  that  a  demand  was  made  upon  the  defendant 
for  the  property  in  controversy  shortly  before  the  institution  of 
this  action,  the  exact  date  being  July  26,  1902,  which  demand  in 
writing  is  filed  as  a  part  of  this  statement  marked  'Demand/ 

"That  the  lease  under  which  the  plaintiffs  entered  and  placed 
the  property  upon  the  land  of  the  defendant  in  the  following 
words  and  figures :    *    *    * 

"That  all  the  property  in  controversy  remained  in  place  as  it 
was  at  the  time  said  well  was  drilled  and  operated  until  delivered 
to  plaintiff  by  the  sheriff  in  this  suit. 

"The  record  of  the  Chancery  Cause  of  Willie  Hickman  against 
Thomas  Gartlan,  The  Southern  Oil  Company,  J.  Perry  Thomp- 
son, John  P.  Phillips  and  W.  S.  Mowris,  instituted  in  the  cir- 
cuit court  of  Harrison  county  on  the  31st  day  of  December, 
1901,  is  filed  as  a  part  of  this  statement,  marked  'Exhibit  Kec- 
ord.'  The  amount  of  the  defendant's  damages  in  the  event  the 
verdict  and  judgment  shall  be  for  the  defendant  shall  be  one 
hundred  dollars. 

"It  is  further  agreed  that  of  the  twenty-two  hundred  feet  of 
casing  in  the  well  originally,  possession  of  only  nine  hundred  and 
fifty  feet  was  taken  by  the  sheriff  and  delivered  to  the  plaintiffs. 

"Four  hundred  and  twenty-five  dollars  being  the  value  of  that 
casing  at  the  same  rate  averred  here  and  agreed  upon,  the  same 
is  not  involved  in  this  suit." 

The  instruction  given  on  motion  of  the  plaintiffs  is  in  the 
words  and  figures  following: 

"The  jury  is  instructed  that  the  plaintiffs  were  not  deprived 
of  the  right  to  remove  the  property  demanded  in  the  declaration 
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under  the  evidence  offered  to  the  jury,  if,  from  such  evidence, 
the  jury  shall  believe  said  property  was  placed  upon  the  leased 
premises  for  the  purposes  of  drilling  or  operating  for  oil  and 
gas,  by  reason  of  the  fact  that  a  decree  was  entered  by  the  cir- 
cuit court  of  Harrison  county,  on  or  about  the  27th  day  of  May, 
1902,  in  an  equity  suit  brought  by  the  defendant  against  the 
plaintiffs  for  such  purpose,  and  that  the  plaintiffs  would  be  en- 
titled to  a  reasonable  time  after  the  termination  of  the  suit  in 
equity  to  remove  said  property  from  the  leased  premises." 

The  instructions  asked  for  by  the  defendant  and  refused  by 
the  court,  are  in  the  following  words  and  figures : 

"1.  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  property  sued  for  by  the  plaintiffs  was  placed 
"by  the  plaintiffs  on  the  property  of  the  defendant  during  the 
existence  of  an  oil  or  gas  lease,  giving  the  plaintiffs  the  right  to 
explore  thereunder  for  oil  and  gas  and  if  the  jury  further  believe 
that  said  property  or  any  part  of  it,  was  so  placed  upon  the  said 
Hickman's  land  as  to  give  it  the  character  of  fixtures,  or  trade 
fixtures;  and  if  the  jury  further  believe  from  the  evidence  that 
the  said  oil  and  gas  lease  expired  or  became  forfeited,  or  was  in 
any  wise  terminated,  and  the  possession  of  said  plaintiffs  under 
said  lease  was  lost  before  said  fixtures  were  removed  from  said 
land,  then  the  jury  should  find  for  the  defendant. 

"2.  The  court  instructs  the  jury  that,  after  the  expiration  of 
an,  oil  or  gas  lease  by  forfeiture  or  otherwise,  the  lessee  cannot 
remove  fixtures  attached  to  the  realty  during  the  continuance  of 
said  lease,  such  fixtures  become  a  part  of  the  realty,  and  go  to 
the  person  entitled  thereto  after  the  expiration  of  the  lease. 

"3.  The  court  instructs  the  jury  that,  as  between  lessor  and 
lessee,  fixtures  erected  by  the  latter,  and  which  he  is  entitled  to 
remove,  must  be  removed  during  the  term  of  the  lease.  After  the 
expiration  of  the  term  of  the  lease,  and  the  loss  of  possession, 
thereunder,  the  tenant  can  neither  remove  said  fixtures  nor  re- 
cover their  value  from  the  lessor. 

"4.  The  court  instructs  the  jury  that,  a  lessee  may  remove 
fixtures  which  he  has  put  on  the  leased  premises  at  any  time 
during  the  lease,  or  while  he  continues  tenant,  but  after  the  ex- 
piration of  the  lease  and  the  surrender  of  the  premises  to  the 
lessor,  he  cannot  enter  on  the  premises  and  remove  any  fixtures, 
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for  when  he  quits  the  premises,  leaving  his  fixtures  behind  him, 
it  will  be  presumed  he  intended  to  abandon  them. 

"5.  The  court  instructs  the  jury  that,  if  they  believe  from  the 
evidence  that  said  Phillips  and  Thompson  lease  was  on  the  26th 
day  of  November,  1901,  for  the  non-payment  of  rent,  or  for  any 
other  reason  forfeited,  and  if  the  jury  further  believes  from  the 
evidence  that  the  plaintiffs,  Thomas  Gartlan  and  others  were 
then  or  at  any  subsequent  time  in  the  month  of  December,  prior 
to  the  31st  day  of  December,  1901,  out  of  possession  of  the 
premises  described  in  said  lease  for  oil  and  gas  purposes,  and 
that  the  plaintiff,  Willie  Hickman,  was  then  in  possession  there- 
of; and  if  the  jury  further  believes  from  .the  evidence  that  the 
property  here  sued  for  was  at  the  time  of  the  forfeiture  of  said 
lease  not  severed  and  removed  therefrom  for  more  than  six 
months  threafter,  then  the  jury  should  find  for  the  defendant, 
Willie  Hickman. 

"6.  The  court  instructs  the  jury  that,  if  they  believe  from 
the  evidence  that  the  plaintiifs,  Thomas  Gartlan  and  others, 
after  the  completion  of  said  well  No.  1,  paid  on  February  12, 
1901,  $125.00,  on  May  28,  1901,  $125.00,  on  August  28,  1901, 
$125.00,  as  rental,  and  that  on  the  28th  day  of  November,  1901, 
annual  rental  fell  due  and  was  not  paid,  and  if  the  jury  further 
believe  from  the  evidence  that,  for  non-payment  of  rental  or  any 
other  reason,  said  Phillips  and  Thompson  lease  has  been  judicial- 
ly ascertained  to  be,  and  decreed  to  be  forfeited  and  cancelled; 
and  if  the  jury  further  believe  that  at  the  time  of  such  forfeiture 
and  cancellation,  and  thereafter  the  plaintiffs,  Thomas  Gartlan 
and  others,  were  out  of  possession  of  the  premises  described  in 
said  lease  and  that  the  said  defendant,  Willie  Hickman,  was  in 
possession  thereof;  and  if  the  jury  further  believes  from  the 
evidence  that  at  the  time  of  such  ascertainment  judicially  of  such 
forfeiture,  and  at  the  time  of  said  cancellation,  the  property 
here  sued  for  was  attached  to  the  real  estate  described  in  paid 
lease,  and  were  not  severed  therefrom  until  after  the  institution 
of  this  suit  by  virtue  of  an  order  made  in  this  suit  and  without 
the  consent  of  the  said  Hickman  and  against  his  protest,  the 
jury  should  find  for  the  defendant,  Willie  Hickman. 

'The  court  instructs  the  jury  that,  if  they  believe  from  the 
evidence  that  the  property  sued  for  was  at  the  time  of  the  insti- 
tution of  this  suit  so  attached  to  the  realty  of  Willie  Hickman 
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as  to  be  trade  fixtures;  and  if  the  jury  further  believe  from  the 
evidence  that  at  the  time  of  the  institution  of  this  suit  the 
Phillips  and  Thompson  lease  had  been  cancelled,  then  the  jury 
should  find  for  the  defendant,  Willie  Hickman." 

Hickman  contends,  first,  that  the  things  sued  for  were  and 
are  fixtures;  second,  that  they  remained  attached  to  the  realty 
after  the  termination  of  the  lease;  third,  that  these  fixtures, 
being  so  attached,  at  the  time  and  after  the  lessee  lost  title  to 
the  lease,  they  cannot  be  removed  from  the  land;  and,  fourth, 
that  the  lease  ended  on  November  29,  1901,  by  forfeiture  for  the 
non-payment  of  rental  by  the  lessees,  and  did  not  terminate  by 
reason  of  the  decree  of  the  court,  on  the  22d  day  of  May,  1902. 

For  the  defendants  in  error,  it  is  urged,  first,  that  the  things 
sued  for  were  and  are  chattels;  second,  that  they  retain  their 
character  as  personalty,  and  are  not  fixtures;  third,  that  they 
may  be  removed  by  the  lessees  within  a  reasonable  time  after 
the  expiration  of  the  lease;  fourth,  and  that  the  lessees  are  not 
precluded  from  the  exercise  of  that  right  by  the  trial  of  the  ques- 
tion of  the  forfeiture  of  the  lease.  By  the  express  terms  of  the 
lease,  the  second  parties  have  the  right  to  remove  all  machinery 
and  fixtures  placed  on  the  premises  in  the  prosecution  of  their 
exploration  and  search  for  oil  and  gas.  There  can  be  no  question 
as  to  what  property  may  be  removed,  unless  the  right  of  removal 
has  been  lost  to  the  lessees,  or  their  assigns.  The  lease  says  that 
the  second  parties  shall  have  the  privilege  of  removal  at  any  time. 

The  parties  have  agreed  that  the  lease  shall  become  null  and 
void,  if  the  rental  be  not  paid  as  stipulated.  The  authorities 
cited  in  the  case  of  Guffy  v.  Hukill,  34  W.  Va.  49,  seem  to  be 
full  and  clear  that  default  in  the  performance  of  the  condition 
of  the  lease  by  the  lessee,  ipso  facto  terminates  and  forfeits  the 
lease,  and  all  of  his  rights  thereunder.  In  the  chancery  suit  it 
was  adjudicated  that  the  causes  of  forfeiture  existed  as  alleged, 
and  therefore,  the  lease  was  cancelled.  The  said  forfeiture, 
however,  by  the  terms  of  the  lease,  and  the  decree  of  the  court 
extends  no  further  than  to  the  lease,  which  "vested  no  present 
title  in  the  lessees,  except  the  mere  right  of  exploration  for  oil 
and  gas."  SteeTsmith  v.  Oartlan,  45  W.  Va.  27;  Urpman  v. 
Lowther  Oil  Co.  53  W.  Va.  501,  505.  The  completion  of  a  non- 
productive well  vested  no  title  in  the  lessee.  Idem.  Therfore, 
the  defendants  in  error  forfeited  only  the  right  to  further  search 
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for  oil  and  gas  on  the  land.  There  is  nothing  in  this  lease  de- 
claring that  upon  its  termination  the  machinery  and  fixtures 
placed  upon  the  land  by  the  lessees  shall  be  the  property  of  the 
lessor.  The  lessor  has  written  in  the  contract  the  considerations 
and  conditions  upon  which  the  lssees  may  search  for  oil  and  gas 
upon  the  land.  The  lease  is  of  uncertain  duration.  The  right 
of  the  lessees  thereunder  is  dependent  upon  the  completion  of  a 
well  by  them  within  a  specified  time,  the  payment  of  rentals,  or 
the  production  of  oil  or  gas  from  the  land,  in  paying  quantities. 
In  order  to  complete  the  well,  the  lease  allows  the  lessees  ninety 
days  from  the  date  thereof.  They  are  entitled  to  prosecute 
their  search  for  the  full  ninety  days  with  their  machinery  and 
fixtures;  but  at  the  end  of  ninety  days,  the  well  being  unfinished, 
the  lease  would  forfeit,  unless  the  rental  for  the  next  quarter  be 
paid  in  advance.  It  is  untenable  to  contend  that  default  being 
made  as  aforesaid,  the  lessees  would  not  be  permitted  to  remove 
their  machinery  and  fixtures.  So,  if  the  time  of  search  should 
be  extended  by  payment  of  rental,  the  lessees  would  be  entitled 
to  the  whole  period,  for  the  purpose  of  their  exploration. 

The  object  in  placing  the  machinery  and  fixtures  on  the  land 
was  to  enable  the  lessees  to  develop  the  leased  premises.  It  was 
for  the  benefit  of  the  lessees,  and  not  to  enhance  the  value  of  the 
land  by  permanent  improvements  thereon.  Engines,  derricks, 
oil  tanks,  casing  and  pipes,  of  the  character  described  above,  are 
Dot  placed  on  farms,  as  farming  implements,  or  to  be  used  in 
connection  with  agriculture.  "The  chief  test  by  which  to  de- 
termine whether  an  article  is  a  fixture  is  to  inquire  whether  the 
party  annexing  it  intended  it  to  be  a  permanent  accession  to  the 
freehold."  Lumber  Co.  v.  Bank,  73  Am.  St.  R.  514,  518,  note; 
Fifield  v.  Farmer's  Nat.  Bank,  148  III.  l'>3,  (39  Am.  St.  B. 
166).  In  Atchison,  etc.,  R.  R.  Co.  v.  Morgan,  16  Am.  St.  R. 
471,  it  is  held  that  "whether  a  chattel  becomes  a  fixture  depends 
upon  the  character  of  the  act  by  which  it  is  put  into  its  place ; 
the  uses  to  which  it  is  put,  the  policy  of  the  law  connected  with 
its  purpose,  and  the  intention  of  those  concerned."  *  *  * 
"Before  personal  property  can  become  a  fixture  by  actual  physi- 
cal annexation  to  land,  the  intention  of  the  parties,  and  the  uses 
to  which  it  is  put,  combine  to  change  its  nature  from  that  of  a 
chattel  to  that  of  a  fixture."  Thompson  v.  Smith,  82  Am.  St. 
B.  541 ;  Donahue  on  Pertoleum  and  Gas,  72.    In  Johnson's  Exr. 
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v.  Wiseman,  4  Mete.  (Ky.)  360,  17  Am.  Dec.  693,  note,  it  is 
said :  "The  question  whether  chattels  are  tA  be  regarded  as  fix- 
tures depends  less  upon  the  manner  of  their  annexation  to  the 
freehold,  than  upon  their  own  nature  and  their  adaptation  to 
the  purposes  for  which  they  are  used."  Cooper  v.  Johnson,  9  N". 
E.  Bep.  33. 

Thornton  on  Oil  and  Gas,  at  section  567,  says:  "When  the 
parties  immediately  concerned,  by  an  agreement  between  them- 
selves, manifest  their  purpose  that  the  property,  although  it  is 
annexed  to  the  soil,  shall  retain  its  character  as  personalty,  then, 
except  as  against  persons  who  occupy  the  relation  of  innocent 
purchasers  without  notice,  the  intentions  of  the  parties  will 
prevail,  unless  the  property  be  of  such  a  nature  that  it  necessar- 
ily becomes  incorporated  into,  and  a  part  of,  the  realty  by  the 
act  and  manner  of  annexation."  The  machinery  and  fixtures  as 
they  are  called,  were  placed  on  the  land  for  the  sole  purpose  of 
enabling  the  lessees  to  explore  for  and  produce  oil  and  gas  there- 
on. Should  the  lessees  fail  in  their  search,  or  oil  and  gas,  or 
either  be  found  and  exhausted,  this  property  would  not  be  neces- 
sary for  the  use  and  enjoyment  of  the  land  by  the  owner  as  a 
farm.  The  land  could  be  used  for  its  former  purpose,  farming, 
without  this  machinery  better  than  with  it  remaining  thereon, 
an  impediment,  instead  of  an  advantage. 

In  the  light  of  the  authorities  cited,  we  are  of  opinion  that 
the  machinery  and  fixtures  placed  on  the  leased  premises,  did  not 
become  permanent  fixtures.,  nor  parts  of  the  freehold;  and  thai 
the  plaintiffs'  right  and  title  thereto  did  not  vest  in  Hickman 
by  the  forfeiture  of  said  lease,  as  aforesaid. 

The  time  for  the  removal  of  the  property  is  not  definitely 
fixed  by  express  terms,  with  reference  to  the  termination  of  the. 
lease.  We  have  shown  that  the  lessees  could  not  be  required  to 
effect  the  removal  before,  or  at  the  moment,  the  lease  was  ter- 
minated. Certainly  they  would  not  be  required  to  make  such 
removal  during  the  pendency  of  the  chancery  suit,  brought  for 
the  very  purpose  of  determining  whether  or  not  the  lease  had 
been  terminated.  Thornton  on  Oil  and  Gas,  at  section  576, 
says:  "Contingencies  may  arise  that  will  not  require  the  lessee 
to  remove  his  fixtures  at  the  expiration  of  the  lease,  or  even  with- 
in what  would  have  otherwise  been  a  reasonable  time.  Thus 
where  there  arose  a  dispute  between  the  lessor  and  lessee  as  to 
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when  the  lease  expired  and  the  controversy  was  taken  into  the 
courts,  and  was  decided  against  the  lessee,  it  was  held  that  the 
iessee  could  remove  the  fixtures  at  the  termination  of  the  suit,  al- 
though the  lease  had  long  before  expired;  and  if  the  lessor  had 
refused  to  permit  the  iesssee  to  so  remove  them,  he  was  liable  in 
damages."  "Where  anything  is  to  be  done,  as  goods  to  be  deliv- 
ered, or  the  like,  and  no  time  is  specified  in  the  contract,  it  is 
then  a  presumption  of  law  that  the  parties  intended  and  agreed 
that  the  thing  should  be  done  in  a  reasonable  time."  2  Pars,  on 
Con.,  sections  535,  651;  Hammon  on  Con.,  section  444;  Poling 
v.  Condon-Lane  B.  &  L.  Co.,  47  S.  E.  Bep.  279. 

In  the  case  of  Shellar  v.  Shivers,  171  Pa.  569,  572,  where  the 
right  of  removal  of  machinery  and  fixtures  was  involved,  the 
language  of  the  lease  was,  that  the  lessee  should  have  the  right 
to  remove  "at  any  time"  any  or  all  machinery.  The  court  there 
denied  the  right  of  entry  for  the  purpose  of  such  removal  four 
years  after  the  lease  had  expired,  and  five  years  and  six  months 
after  the  well  had  been  completed  and  found  to  be  of  no  use  as 
an  oil  or  gas  well.  After  construing  the  lease,  the  court  says: 
"If  this  construction  be  correct  then  the  rule  of  law  as  to  removal 
of  fixtures  would  be  as  in  cases  where  the  tenancy  is  uncertain 
in  duration,  as  when  it  depends  upon  a  contingency,  and  that  is, 
that  the  removal  must  be  made  within  a  reasonable  time ;  or  in 
other  words,  the  law  in  such  cases  allows  the  tenant  a  reasonable 
time  for  the  removal  of  fixtures." 

Thornton,  at  section  574,  says :  "Thus  it  was  decided  in  N  ew 
York  that  trade  fixtures  did  not  cease  to  be  the  tenant's  proper- 
ty by  reason  of  the  mere  fact  that  he  did  not  remove  them  during 
his  term;  and  that  he  could  'remove  them  after  his  term  ex- 
.  pired  without  subjecting  himself  to  any  damages  for  such  re- 
moval, even  though  he  be  liable  to  an  action  for  trespass  for  an 
entry  on  the  premises  demised/  *  *  *  In  Illinois  it  was  held 
that  the  tenant  had  a  reasonable  time  within  which  to  remove 
trade  fixtures,  and  what  was  a  reasonable  time  was  a  proper  ques- 
tion for  the  jury,  under  the  instructions  of  the  court."  The 
author  cites  Berger  v.  Hoener,  36  111.  App.  360;  Nigro  v.  Hatch 
(Ariz.),  11  Pac.  Rep.  177.  The  same  author  says  at  the  same 
section,  "This  is  undoubtedly  true  where  a  forfeiture  of  the 
lease  takes  place;  and  if  the  tenant  is  denied  the  right  after  the 
forfeitue  to  renapye  theni,  he  may  bring  an  action  therefor,  es/. 
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pecially  if  the  lease  contain  an  agreemnt  giving  him  the  right  to 
make  6uch  removal."  Satller  v.  Oppermati,  30  Pittsb.  Leg.  J. 
(N.  S.)  205;  Potter  v.  Gilbert,  177  Pa.  St.  159;  35  Atl.  Hep. 
597;  35  L.  B.  A.  580. 

What  is  a  reasonable  time  for  the  removal  of  the  chattels  is 
a  question  to  be  determined  from  all  the  facts  and  circum- 
stances of  the  case.    Kuhlmann  v.  Meir,  7  Mo.  App.  260. 

In  this  case,  plaintifEs  evidently  had  not  abandoned  the  lease. 
Hickman  alleges  in  his  bill  in  the  chancery  cause  that  on  the 
31st  day  of  December,  1901,  the  agents  of  Mowris,  Gartlan  and 
others,  entered  upon  said  land,  with  certain  machinery  and 
appliances,  and  proceeded  to  work  on  and  about  said  well  No.  1. 
It  is  agreed  that  they  shot  the  well  on  January  15,  1902.  It  is 
proved  that  the  notice  to  plaintiffs  by  Hickman  on  or  about  July 
14,  1902,  was  the  first  knowledge  they,  or  any  of  them,  had,  of 
the  determination  of  said  chancery  cause;  the  cancellation  of 
the  lease;  or  the  claim  of  Hickman  to  the  property  in  contro- 
versy. On  July  2(>,  1902,  demand  was  made  upon  Hickman  by 
defendants  in  error  for  the  property,  and,  on  August  1,  there- 
after, action  was  commenced  therefor,  as  aforesaid. 

It  seems  to  us  that  defendants  in  error  proceeded  within  a 
reasonable  time  to  assert  their  rights  to  the  machinery  and  fix- 
tures in  controversy;  and  that  the  circuit  court  did  not  err  in 
giving  the  one  instruction,  and  refusing  the  others.     " 

We,  therefore,  affirm  the  judgment. 

Affirmed. 


CHARLESTON. 

Stone  v.  Simmons. 
Submitted  June  2,  1904.    Decided  October  25,  1904. 

1.       Executor—- Qualification—Injunction. 

M.  B.  S.  named  in  the  will  of  J.  M.  S.  as  executrix,  being 
insane,  G.  P.  S.  was  appointed  administrator  with  the  will  an- 
nexed; the  said  M.  B.  S.  being  afterwards  restored  to  sanity, 
moved  the  county  court  of  R.  county  to  revoke  the  letters  of 
administration  granted  to  said  Q.  P.  S.  and  to  permit  her  to 
qualify  as  executrix  under  the  will,  of  which  motion  G.  P.  8. 
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had  due  notice.  Said  G.  P.  S.  having  theretofore  instituted 
a  suit  in  equity  in  the  circuit  court  of  R.  county  to  construe 
the  will  and  deed  and  for  directions  of  the  court  in  the  dis- 
bursement of  the  funds  of  the  estate  in  his  hands,  filed  his 
petition  in  said  suit  praying  an  injunction  restraining  said  M. 
B.  S.  from  further  prosecuting  said  motion.  Held,  that  the 
circuit  court  has  not  jurisdiction  to  enjoin  the  qualification  as 
executrix  of  said  M.  B.  S.  under  the  will.     (p.  96). 

2.      Wild— Probate— Jurisdiction. 

In  the  State  of  West  Virginia  the  county  courts,  and  the 
clerks  thereof,  in  vacation,  have  exclusive  original  jurisdiction 
in  all  probate  matters  Involving  the  probate  of  wills  and  the 
ordinary  administrative  proceedings  involved  in  the  adminis- 
tration of  estates,     (p.  93). 

Appeal  from  Circuit  Court,  Eoane  County. 
Bill  by  O.  P.  Stone  against  Minnie  B.  Simmons.    Decree  for 
plaintiff,  and  defendant  appeals. 

Reversed. 
Schilling  &  Harper,  for  appellant.  , 

Walter  Pendleton  and  S.  E.  Boggess,  for  appellee. 

t 

Mc^feoRTER,  Judge: 

James  S.  Simmons,  on  the  7th  day  of  January,  1899,  executed 
a  deed  conveying  certain  real  estate  and  personal  property  there- 
in, to  his  wife,  Minnie  B.  Simmons,  and  to  each  of  his  three  chil- 
dren born  of  the  said  Minnie  B.  Simmons,  $5,000  to  be  invested 
in  bank  stock  or  some  other  good  investment,  the  interest  thereof 
to  be  used  for  the  maintenance,  education  and  support  of  the 
said  three  children  and  the  principal  to  be  paid  to  them  respec- 
tively when  they  arrived  at  the  age  of  twenty-one  years;  and  ap- 
pointed his  said  wife  guardian  of  the  three  children,  and  on  the 
same  day,  the  said  7th  day  of  January,  1899,  .said  Simmons  made 
and  executed  his  will  whereby  he  disposed  of  his  property  refer- 
ring therein  to  the  said  deed  bearing  same  date,  and  by  his  said 
will  be  appointed  his  wife,  Minnie  B.  Simmons,  executrix  and 
provided  that  no  bond  should  be  required  of  her.  On  the  24th 
day  of  April,  1899,  the  will  was  admitted  to  probate  by  the  clerk 
of  the  county  court  of  Roane  county,  being  duly  proved,  and  on 
the  same  day  O.  P.  Stone  was  appointed  by  the  clerk  of  the  said 
court  administrator  of  the  estate  of  James  M.  Simmons  with 
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the  will  annexed.  The  said  Minnie  B.  Simmons  having  been 
committed  to  the  Second  Hospital  for  the  Insane  as  an  insane 
person,  on  the  12th  day  of  April,  1899,  the  county  court  of 
Eoane  county  appointed  her  brother  J.  B.  Thomasson  committee 
of  said  Minnie  B.  Simmons;  and  on  the  first  day  of  August, 

1902,  she  was  duly  discharged  as  being  cured  and  restored  to 
her  normal  mental  condition.  At  the  October  rules,  1902,  G.  P. 
Stone,  the  administrator,  filed  his  bill  in  the  circuit  court  of 
Eoane  county,  alleging  that  there  was  in  his  hands  the  sum  of 
$9,800,  about  which  there  was  contention  as  to  whom  the  same 
should  be  distributed,  and  praying  the  court  for  a  construction 
of  the  deed  of  January  7,  1899,  and  of  the  will,  and  for  instruc- 
tions from  the  court  as  to  his  duties  in  the  premises,  and  that  the 
court  decide  the  conflicting  claims  to  said  funds,  and  give  di- 
rections to  him  as  to  its  disbursement,  and  to  fix  and  allow 
compensation  to  his  attorneys  for  instituting  and  prosecuting 
this  suit,  to  be  paid  out  of  the  funds  in  his  hands  as  adminis- 
trator with  the  will  annexed,  and  for  general  reliel. 

On  the  12th  of  January,  1903,  Minnie  B.  Simmons  served 
notice  upon  the  administrator,  Stone,  that  on  the  4th  day  of 
February,  1903,  she  would  move  the  court  to  revoke  his  letters 
of  administratorship  and  allow  her  to  qualify  as  executfix  of 
the  said  will  of  James  M.  Simmons.    On  the  23rd  of  January, 

1903,  G.  P.  Stone  filed  his  petition  in  the  circuit  court  of  Eoane 
county  in  his  said  suit  praying  for  an  injunction,  restraining  the 
said  Minnie  B.  Simmons  from  prosecuting  further  said  notice 
to  revoke  the  powers  of  petitioner  as  administrator  in  the 
county  court  of  Eoane  county,  and  that  the  matters  raised  by 
said  notice  and  motion  might  be  heard  and  determined  in  said 
chancery  cause  along  with  the  matters  involved  therein,  and  for 
general  relief.     Said  injunction  was  granted. 

The  defendant,  Minnie  B.  Simmons,  filed  her  demurrer  to  the 
petition  in  which  the  plaintiff  joined  and  also  filed  her  answer. 
The  cause  was  heard  upon  the  motion  of  the  defendant,  Minnie 
B.  Simmons,  to  dissolve  the  injunction  and  upon  her  demurrer 
and  answer  and  general  replication,  and  upon  the  plaintiff's  bill 
and  exhibits  and  the  answers  thereto  and  the  replications,  and 
the  court  refused  to  dissolve  the  injunction  and  the  motion 
was  overruled  and  disallowed.  From  which  decree  the 
defendant,  Minnie  B.  Simmons,  appealed  to  this  Court;  claims 
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ing  that  it  was  error  to  enjoin  her  from  qualifying  in  the  county 
court  because  the  will  was  probated  in  said  court  and  under  sec- 
tion 1,  chapter  85  of  the  Code,  it  was  proper  for  her  to  qualify 
therein;  because  the  county  court  of  Eoane  county  had  exclusive 
jurisdiction  of  the  matter  of  said  Minnie  B.  Simmons'  qualifi- 
cation as  executrix  of  the  will  and  of  the  matter  of  revoking  the 
powers  of  said  Stone  as  administrator  with  the  will  annexed 
and  that  the  circuit  court  had  no  jurisdiction  of  probate  mat- 
ters, and  hence  no  right  to  interfere  with  the  county  court  in 
adjudicating  the  matters  mentioned  in  said  notice;  that  the 
circuit  court  did  not  have  legal  jurisdiction  of  the  suit  instituted 
by  said  Stone  as  the  question  of  the  construction  of  the  will  nor 
any  part  thereof  was  not  involved  in  the  case,  but  only  the  ad- 
judication of  claims  between  parties  of  matters  accrued  after  the 
will  was  made  and  probated  was  involved  and  of  which  matters 
for  which  relief  was  sought  a  court  of  law  had  jurisdiction  and 
could  afford  complete  remedy ;  and  that  the  matter  of  the  quali- 
fication of  Minnie  B.  Simmons  as  executrix  and  of  revoking 
the  powers  of  said  Stone  was  not  raised  by  the  pleadings,  and 
that  if  it  had  been  the  bill  would  have  been  thereby  rendered 
multifarious.  In  his  petition  plaintiff,  G.  P.  Stone,  says  it  is 
not  his  desire  to  continue  to  act  as  administrator  with  the  will 
annexed  of  J.  M.  Simmons  longer  than  it  is  necessary  to  have  the 
aid  and  instruction  of  a  court  of  equity  to  relieve  him  from  mak- 
ing a  decision  of  the  conflicting  claims  to  the  balance  of  the 
money  remaining  in  his  hands  and  its  directon  as  to  the  proper 
distribution  and  disbursement  of  said  funds  in  order  that  he  may 
be  protected  against  any  litigation  that  might  arise,  and  that 
when  such  decree  should  be  entered  he  was  ready  to  resign  as 
such  administrator  and  have  his  powers  revoked  as  such,  and 
have  another  appointed  in  his  place.  Section  1,  chapter  118, 
Code,  very  distinctly  points  out  the  course  to  be  pursued  by  "Any 
fiduciary  mentioned  in  this  section  desiring  to  resign  his  trust." 
Said  section  fully  provides  for  the  distribution  of  funds  or  prop- 
erty in  the  hands  of  any  such  fiduciary  seeking  to  be  relieved 
from  the  responsibilities  of  his  trust.  The  case  at  bar  where  the 
executrix  duly  named  in  and  appointed  by  the  will  was  seeking 
to  qualify  as  executrix  and  assume  the  duties  and  responsibili- 
ties of  the  administration  of  said  estate,  it  would  seem  is  pe- 
culiarly a  case  where  the  fiduciary  would  seek  to  be  relieved  un- 
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der  the  provisions  of  said  section  as  he  could  be  at  once  so  reliev- 
ed by  the  substitution  in  his  place  of  the  person  designated 
by  the  testator  to  administer  upon  his  estate;  as  it  is  provided 
in  said  section  "If  it  shall  appear  to  the  court  in  any  such  case 
that  such  fiduciary  has  not  fully  settled  and  accounted  for  the 
estate  committed  to  his  charge,  or  that  there  is  money  or  other 
property  in  his  hands  or  under  his  control  not  yet  paid  over  or 
disposed  of,  such  orders  may  be  necessary  and  proper  for  the 
disposition  and  safe  keeping  thereof  shall  be  made  by  the  court 
and  when  such  orders  are  complied  with  by  such  fiduciary  his 
resignation  may  be  accepted."  It  is  insisted  by  counsel  for  ap- 
pellee that  the  circuit  court  has  concurrent  probate  jurisdiction 
with  the  county  court,  by  virtue  of  chapter  136  of  the  acts  of 
1872-3,  which  they  claim  is  still  in  full  force  and  effect.  This 
act  provides  that  "The  circuit  courts  shall  have  concurrent  juris- 
diction with  the  county  courts  in  all  matters  of  probate  of  wills, 
the  appointment  and  qualification  of  personal  representatives, 
guardians,  committees  and  curators,  land  the  settlement  of  their 
accounts."  But  it  is  contended  on  the  other  hand,  by  counsel 
for  appellant,  that  said  chapter  136  is  unconstitutional  because 
of  its  failure  to  express  in  its  title  the  object  of  the  act,  and 
that  if  it  should  be  held  to  be  constitutional,  it  is  insisted  that 
by  the  repealing  clauses  of  chapters  68  and  84  of  the  Acts  of 
1882,  it  was  repealed.  The  Legislature  of  1872-3  evidently  in- 
tended to  confer  concurrent  jurisdiction  in  such  matters  upon 
the  circuit  courts,  as  it  not  only  passed  said  chapter  136,  but  by 
chapter  122,  Acts  of  1872-3,  it  amended  section  1  of  chapter  85 
of  the  Code  of  1868  which  provided  that  "A  person  appointed 
by  a  will  executor  thereof  shall  not  have  the  powers  of  executoi 
until  he  qualify  as  such  by  taking  an  oath  and  giving  bond  be- 
fore the  recorder  by  whom  the  will  or  an  authenticated  copy 
thereof  is  admitted  to  record,"  so  as  to  make  it  read  that  such 
person  should  not  execute  the  powers  of  executor,  etc.,  "Fntil 
he  qualified  as  such  by  taking  an  oath  and  giving  bond  before  the 
circuit  or  county  court  in  which  the  will  or  an  authenticated  copy 
thereof  is  admitted  to  record."  Further,  chapter  234,  Acts  of 
1872-3, re-enacting  chapter  87,  Code,  so  amended  section  1  of  said 
chapter  as  to  require  the  clerk  of  every  circuit  or  county 
court  to  keep  a  record  in  a  book  to  be  provided  for  the  purpose 
"of  any  personal  representative,  guardian,  curator  or  committee 
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authorized  to  act  as  such  under  orders  of  his  court."    Which 
changes  were  intended  to  harmonize  the  provisions  in  the  Code 
with  the  said  new  chapter  136  which  had  then  recently  heen 
passed  and  which  so  directly  conferred  probative  jurisdiction 
upon  the  circuit  courts.    The  action  of  the  Legislature  of  1882 
in  passing  chapters  68  and  84,  amending  chapters  87  and  77  of 
the  Code,  respectively,  each  of  which  chapters  closes  with  the 
provisions:  "All  acts  and  parts  of  acts  coming  within  the  pur- 
view of  this  act  and  inconsistent  therewith  are  hereby  repealed/' 
taken  together  with  chapter  37  of  said  acts  of  1882,  which  re- 
enacts  section  1  of  chapter  85  of  the  Code,  as  amended  by  said 
chapter  122  of  the  acts  of  1872-3,  by  which  chapter  37  said  sec- 
tion 1  is  restored  to  what  it  was  in  the  Code  of  1868,  only  sub- 
stituting "The  county  court  or  the  clerk  thereof  in  vacation," 
for  "the  recorder"  thus  taking  from  the  circuit  court  the  power 
conferred  by  the  Legislature  of  1872-3,  and  this  being  the  only 
change  made  in  section  1  of  chapter  85  as  it  existed  in  the  Code 
of  1868  would  seem  to  make  the  intention  of  the  lawmakers  clear. 
It  will  be  observed  that  the  Acts  of  1882,  chapter  68,  again  re- 
enacted  chapter  87  of  the  Code  and  so  amended  the  first  section 
.thereof  as  to  make  the  first  clause  of  it  read  as  follows:  "The 
clerk  of  every  circuit  court  shall,  in  a  book  provided  for  the 
purpose,  keep  a  record  of  any  personal  representative,  guardian, 
curator,  or  committee  heretofore  authorized  to  act  as  such  under 
orders  of  his  court;  and  the  clerk  of  the  county  court  of  each 
county  shall  keep  a  like  record  as  to  those  heretofore  or  hereafter 
authorized  to  act  by  such  court  or  clerk,  and  as  to  those  hereto- 
fore authorized  to  act  by  any  recorder  of  such  county,"  showing 
clearly  that  it  was  the  purpose  of  the  Legislature  to  restrict  the 
record  of  fiduciaries  to  be  kept  thereafter  by  the  clerk  of  the 
circuit  court  to  such  fiduciaries  only  as  had  been  authorized 
prior  to  that  time  to  act  under  orders  of  said  circuit  court,  inten- 
tionally leaving  out  any  provisions  for  fiduciaries  to  be  thereaf- 
ter authorized  by  said  court.    The  duties  of  the  clerks  of  the  cir- 
cuit courts  and  county  courts  in  that  regard  were  in  the  act  of 
1872-3  made  identical  and  under  one  clause,  but  by  the  said  Act 
of  1882  the  said  restriction  was  placed  upon  the  clerks  of  the 
circuit  courts  while  it  required  the  clerk  of  the  county  court  to 
keep  a  record  as  to  such  fiduciaries  theretofore  or  to  be  thereafter 
authorized  to  act  by  the  order  of  such  court  or  its  clerk  in  vaca- 
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tion,  and  also  as  to  such  as  were  before  authorized  by  any  record- 
er of  such  county.  These  acts  considered  together  clearly  re- 
veal the  fixed  purpose  of  the  Legislature  of  1882  to  repeal  the 
legislation  of  1872-3  conferring  probate  powers  upon  the  circuit 
courts  and  to  give  to  the  county  courts  and  the  clerks  thereof  in 
vacation,  exclusive  probate  jurisdiction;  this  being  so  it  is  not 
deemed  necessary  to  discuss  the  contention  of  appellant  bring- 
ing in  question  the  constitutionality  of  said  chapter  136,  Acts 
of  1872-3,  because  of  failure  in  its  title  to  express  the  object  of 
the  act.  In  Works  on  "Courts  and  their  Jurisdiction,"  at  page 
448,  it  is  said :  "As  to  purely  probate  matters  involving  the  pro- 
bate of  wills  and  the  ordinary  administrative  proceedings  in- 
volved in  the  administration  of  estates  a  court  of  chancery  has 
no  power  as  a  part  of  its  general  equity  jurisdiction  to  act.  Such 
jurisdiction  belonged,  in  England,  to  the  ecclesiastical  courts  and 
passes  by  a  general  grant  of  probate  jurisdiction.  And  a  grant 
of  common  law  and  equity  jurisdiction  does  not  include  juris- 
diction in  matters  of  probate."  And  in  section  315  Paige  on 
Wills,  the  writer  in  speaking  of  "Orphan's  courts,  Courts  of 
Surrogate,  Probate  Courts,  and  the  like"  says :  'Trobate  juris- 
diction is  generally  exclusively  vested  in  these  courts.  When 
this  is  the  case  equity  cannot  interfere  in  matters  of  probate." 
It  is  contended  by  counsel  for  appellee  that  the  injunction  was 
merely  ancillary,  awarded  for  the  purpose  of  preserving  the 
stain  quo  between  the  parties,  and  also  of  the  property  until  the 
final  hearing  of  the  chancery  cause,  and  that  the  circuit  court 
committed  no  appealable  error  in  overruling  the  motion  to  dis- 
solve the  injunction,  neither  party  insisting  on  a  hearing  of  the 
main  cause,  at  the  time  citing  Robrect  v.  Robrect,  46  W.  Va. 
738,  and  other  authorities.  The  authorities  relied  upon  do  not 
apply  in  this  cause  because  of  want  of  jurisdiction  in  the  circuit 
court  to  enjoin  the  county  court  from  making  the  appointment 
clearly  authorized  by  the  statute.  The  contention  of  appellee, 
that  the  action  of  the  county  court  in  appointing  Mrs.  Sim- 
mons executrix  would  interfere  with  the  action  of  the  circuit 
court  in  its  proper  proceedings  in  the  main  cause,  is  without  foun- 
dation, as  the  change  of  the  administration  of  the  estate  could 
only  apply  to  such  part  of  the  estate  as  had  not  been  administered 
upon  at  the  time  of  her  appointment,  and  in  no  particular  does  it 
interfere  with  the  settlement  to  be  made  by  the  administrator, 
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Stone,  of  the  assets  which  had  gone  into  his  hands,  and  for  which 
he  was  seeking  a  settlement  in  said  suit ;  and  the  county  court, 
having  exclusive  probate  jurisdiction,  the  circuit  court  could  not 
restrain  its  action  therein.  For  these  reasons  the  decree  of  the 
circuit  court  in  overruling  the  motion  to  dissolve  the  injunction, 
is  reversed  and  annulled  and  this  Court  proceeding  to  render 
such  decree  as  the  circuit  court  should  have  rendered,  dissolves 
the  injunction  and  dismisses  the  petition  of  the  plaintiff  with 
costs  to  the  defendant. 

Reversed. 


CHARLESTON. 

Weaver  et  al.  v.  Spurr  et  al. 
Submitted  June  9,  1901— Decided  October  25,  1904. 

1.      Teust  Deed — Trustee — Beneficiary. 

A  deed  from  H.  to  B.  M.  S.  and  I.  S.,  trustees,  conveyed  cer- 
tain real  estate  therein  described,  within  two  miles  of  the 
town  of  Moundsville,  in  Marshall  county,  "To  be  held  by  them 
in  trust  for  Trinity  Parish  in  the  town  of  Moundsville,  in  the 
county  of  Marshall  and  State  of  West  Virginia."  In  a  suit  in 
equity  by  W.  and  others,  "Trustees  of  Trinity  Parish  Church  of 
Moundsville,"  against  B.  M.  S.  and  I.  S.,  trustees,  for  the  re- 
moval of  said  trustee  B.  M.  S.,  and  to  have  another  trustee 
appointed  in  his  stead  and  to  have  an  accounting  to  the  plain- 
tuts  or  the  church  they  claimed  to  represent  by  the  said  B. 
M.  S.  for  the  receipts  and  expenditures  in  conducting  the  hos- 
pital for  which  said  real  estate  had  been  used.  Held,  that  the 
trust  created  by  said  deed  was  void  for  uncertainty,  as  well, 
as  to  the  beneficiaries,  as  to  the  purpose  of  the  trust     (p.  105). 

1      Trust — Beneficiary. 

In  the  creation  of  a  trust  by  will  or  deed  the  beneficiary 
must  be  a  definite,  certain  ascertainable  person,  natural  or 
corporate,  otherwise  the  trust  must  fail.     (p.  105). 

i 

Appeal  from  Circuit  Court,  Marshall  County. 
Bill  by  Vinton  A.  Weaver  and  others  against  B.  M.  Spurr  and 
others.     Decree  for  defendants,  and  plaintiffs  appeal. 

Affirmed. 


56         95 
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B.  M.  Russell  and  G.  B.  Oldham,  for  appellants. 
J.  W.  Ewing  and  Erskine  &  Allison,  for  appellee. 

MoWhorter,  Judge  : 

By  deed  dated  the  7th  day  of  April,  1897,  Florence  Maude 
Heiskelljthe  widow  of  Daniel  L.Heiskell,  conveyed  to  B.M.  Spurr 
and  Isabella  Spurr,  trustees,  certain  real  estate  therein  described 
lying  near  the  city  of  Moundsville,  in  Marshall  county,  in  con- 
sideration of  $7,000,  retaining  her  vendor's  lien  for  the  deferred 
payments,  amounting  to  $0,000,  and  interest  represented  by  six 
notes  of  $1,000  each  dated  the  first  day  of  May,  1897,  and  made 
by  the  said  vendees,  payable  on  the  first  day  of  May  of  each  year 
thereafter,  the  last  falling  due  on  the  first  day  of  May,  1903,  in- 
terest on  the  several  notes  to  be  paid  annually.  The  said  property 
was  conveyed  with  general  warranty  to  the  parties  of  the  second 
part  "To  be  held  by  them  in  trust  for  Trinity  Parish,  in  the 
town  of  Moundsville,  in  the  county  of  Marshall  and  State  of 
West  Virginia."  At  the  November  rules,  1902,  Vinton  A.  Weaver, 
Friend  Cox,  John  T.   Gallaher,   Charles  E.   Oldham,  William 
S.  Brady,  A.  J.  Martin,  C.  A.  Weaver,  W.  B.  Snider  and  C.  L. 
Walton,  trustees  of  Trinity  Pariah  Church  of  Mounsville,  filed 
in  the  clerk's  office  of  the  circuit  court  of  Marshall  county,  their 
bill  in  equity  against  B.  M.  Spurr  and  Isabella  Spurr,  alleging 
that  there  was  and  had  for  a  number  of  years  been  in  the  town 
of  Moundsville  and  county  of  Marshall  a  church  of  the  denom- 
ination of  Christians  known  as  the  Protestant  Episcopal  Church, 
which  was  and  had  been  called  and  known  as  the  Trinity  Church, 
or  Trinity  Parish  Church  of  Moundsville,  that  it  had  been  or- 
ganized and  conducted  according  to  the  usual  custom  and  rules 
of  said  denomination  and  as  such  had  acquired  and  owned  cer- 
tain real  property  in  said  county  of  Marshall,  which  had  been  ac- 
quired for  the  proper  purpose  in  connection  with  the  work  of 
said  church  and  on  one  portion  of  their  said  real  property  there 
was  erected  a  number  of  years  ago,  a  church  edifice  or  building 
and  standing  upon  the  same  property  in  the  town  of  Moundsville 
in  which  building  the  usual  religious  services  had  been,  and  were 
still  being  conducted  by  those  connected  with  the  church.    On 
another  portion  of  their  said  real  estate  there  was  erected  a  build- 
ing which  had  been  and  still  was  used  as  a  family  residence  for 
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the  minister  or  reetcr  in  charge  of  such  church  and  was  known 
as  the  rectorj*.    On  another  portion  of  said  real  estate  in  Mounds- 
Tille  there  was  erected  a  building  which  had  been  since  its  erec- 
tion, and  still  was,  used  as  and  was  known  as  a  Parish  House; 
the  Parish  House  had  a  large  number  of  rooms  and  was  used  as 
a  place  for  the  meeting  of  the  several  committees  of  said  church 
organization,  for  a  library,  school  room  and  for  other  purposes- 
connected  with  the  church  work,  while  certain  rooms  were  set 
apart  for  hoarders;  that  the  only  other  real  estate  in  which  the- 
church  had  any  title  or  ownership  was  the  property  so  conveyed 
to  the  defendants  byMrs.Heiskill  which  was  situate  in  the  county 
of  Marshall  and  on  which  the  Reynolds  Memorial  Hospital  had 
be^n  built;  alleging  the  appointment  of  plaintiffs  by  the  circuit 
court  of  Marshall  county  as  trustees  "of  the  said  Trinity  Parish- 
Church  or  Trinity  Church,  or  Trinity  Parish  Episcopal  Church 
of  Mounsville  in  said  county  of  Marshall  and  State  of  West  Vir- 
ginia/' and  exhibited  copies  of  the  orders  of  said  court  showing 
such  .appointment,  and  alleged  that  there  was  not,  in  the  year 
1897,  and  had  not  since  been  any  other  church,  either  in  Mounds- 
ville  or  in  Marshall  county  or  elsewhere,  so  far  as  plaintiffs  knew 
or  believed,  which  was  known  as  Trinity  Church,  or  Trinity 
Parish  Church  in  the  said  town  and  State,  except  the  church  for 
which  they  were  trustees;  that  during  and  before  the  year  1897, 
and  since  that  time  it  was  and  had  been  customary  to  speak  of 
their  said  church  as  Trinity  Church  or  as  Trinity  Parish  at 
MomidsvillCy  West  Virginia,  and  there  had  been  no  other  church 
organization  or  organization  of  any  other  kind  or  description 
of  which  it  had  been  or  was  customary  to  speak  of  as  Trinity 
Parish,  in  said  town;  that  throughout  the  year  1897,  and  for 
some  time  before  and  after  that  year  the  defendant,  B.  M.  Spurr, 
was  the  rector  or  pastor  of  said  church  of  which  plaintiffs  were* 
trustees  and  that  the  defendant,  Isabella  Spurr,  during  the 
same     time     was     the     wife     of  the     said  B.     M.     Spurr, 
and     that     they     resided      together     at     the     said     rectory 
and  both  of  them  took  part  in  the  work  which  was  done  in 
furthering  the  objects  and  purposes  of  said  Trinity  Church; 
that  in  the  early  part  of  1897  said  B.  M.  Spurr,  as  such  rector 
suggested  and  discussed  the  plan  of  acquiring  the  necessary 
property  for  the  purpose  of  building,  equipping  and  conducting 
for  and  on  behalf  of  said  Trinity  Church,  and  as  a  part  of  its 
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work,  a  hospital  for  the  care  of  the  sick  or  injured  persons  who 
might  need  such  care;  that  at  a  meeting  of  the  vestry  of  said 
church  held  on  the  30th  of  March,  1897,  said  defendant  B.  M. 
Spurr  brought  the  matter  of  the  proposed  hospital  definitely  be- 
fore the  vestry,  suggesting  that  the  property  known  as  the  Dan. 
Heiskell  property,  which  is  particularly  described  in  the  deed 
from  Mrs.  Heiskell,  should  be  purchased  and  that  the  building 
which  was  then  upon  the  property  should  be  so  modified  and 
improved  as  to  serve  properly  as  a  hospital,  and  he  then  explain- 
ed that  it  would  be  necessary  to  procure  and  expend  a  considera- 
ble amount  of  money  in  the  carrying  out  of  this  project,  and  that 
he  desired  to  have  some  formal  action  taken  on  the  part  of  the 
vestry  of  said  church;  that  in  all  that  was  said  by  the  said 
Spurr  at  their  said  meeting  it  was  assumed  that  the  property 
when  acquired  and  the  hospital  completed  should  be  the  prop- 
erty of  said  Trinity  Church,  and  should  belong  to  that  church 
just  as  the  other  real  property  held  by  it;  that  after  listening 
to  the  suggestions  made  by  Spurr  the  vestry  of  said  Trinity 
Parish  at  the  said  meeting  of  the  30th  of  March,  1897,  while  de- 
fendant Spurr  was  present,  and  with  his  concurrence  and  at  his 
suggestion  passed  a  resolution  to  the  effect  that  the  rector  of 
said  parish  had  the  hearty  moral  support  of  said  vestry  in  his 
plans  for  the  establishment  of  a  separate  hospital  building  in  the 
parish  and  his  work  in  connection  therewith,  and  that  the  vest- 
rymen would  join  in  the  execution  of  the  necessary  notes  or  se- 
curity for  the  purchase  of  property,  if  it  should  be  found  advisa- 
ble; that  in  carrying  out  said  plan  defendant  purchased  the 
property  and  caused  a  deed  for  it  to  be  executed  and  duly  re- 
corded which  deed  was  made  by  Florence  Maude  Heiskell,  widow 
of  Daniel  S.  Heiskell,  deceased,  and  devisee  under  his  will,  and 
exhibited  a  copy  of  the  deed  with  their  bill,  and  allege  that  the 
reservation  of  a  vendor's  lien  for  the  payment  of  so  much  of  the 
purchase  money  as  was  not  paid  at  the  time  of  the  execution  erf 
the  deed,  and  that  the  same  had  since  been  paid  and  the  lien  re- 
leased; that  Trinity  Parish  named  in  said  deed  as  the  beneficiary 
in  trust  was,  and  was  intended  to  be  the  said  church  of  which 
plaintiffs  were  trustees,  and  that  it  was  the  purpose  and  intent 
of  the  grantor  of  the  said  deed,  and  also  of  the  defendants  who 
took  the  legal  title  that  the  property  conveyed  should  pass  ten  the 
said  church  as  the  beneficial  owner  and  as  the  owner  of  the  equit- 
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able  title  thereto;  that  at  a  meeting  of  the  vestry  of  said  church 
held  the  13th  of  April,  1897,  said  Spurr  reported  to  the  vestry 
that  property  had  been  purchased  for  hospital  purposes  and  deed 
made  to  himself  and  his  wife,  in  trust  for  the  said  church;  that 
the  said  property  lies  to  the  north  of,  and  within  about  two 
miles  of  said  town  and  was  easily  accessible  from  said  town  and 
at  a  convenient  location  for  a  hospital  to  use  in  connection  with 
the  other  work  of  the  church ;  that  said  Spurr,  acting  and  rep- 
resenting himself  as  the  rector  of  said  church  and  as  furthering 
its  interests,  solicited  pecuniary  aid  from  a  number  of  persons 
for  the  purpose  of  extending  and  improving  the  building  which 
was  upon  the  property,  and  of  finishing  the  said  building  and 
establishing  it  as  a  hospital,  and  that  in  response  to  such  solic- 
itations a  considerable  amount  of  money  was  obtained  for  said 
purposes  from  charitably  disposed  persons  at  various  places  and 
the  money  was  applied  to  the  purposes  of  completing  and  equip- 
ping the  said  hospital;    that  the  additions  and  improvements 
thereto  and  the  furnishing  thereof  had  been  paid  for  out  of  the 
money  so  obtained  after  which  the  building  was  put  to  the  uses 
for  which  it  had  been  prepared  and  since  that  time  had  been 
used  as  a  hospital  for  the  care  of  the  sick  and  other  persons 
requiring  the  care  and  attention  usually  given  at  such  insti- 
tutions ;  that  after  the  hospital  had  been  put  into  complete  shape 
and  had  become  known  as  the  Reynolds  Memorial  Hospital,  and 
after  it  had  been  for  some  time  conducted  in  the  manner  in 
which  hospitals  are  usually  conducted,  and  in  the  latter  part 
of  1901.  the  said  Spurr  ceased  to  be  the  rector  or  pastor  of  said 
-church,  for  which  plaintiffs  were  trustees  and  had  not  since 
that  time  been  such  rector  or  pastor;  that  up  to  the  time  he 
ceased  to  be  rector  the  care  and  management  of  said  hospital 
had  been  almost  exclusively  in  his  hands,  the  vestry  of  said 
church  having  relied  upon  him  to  exercise  the  proper  care  and 
management  for  them  of  said  hospital  and  its  conduct  in  the 
same  manner  in  which  the  vestry  had  committed  to  the  said 
Spun*  the  management  while  he  was  rector  the  management  of 
the  services  conducted  in  the  church  edifice,  the  care  and  man- 
agement of  the  parish  house  and  matters  which  were  conducted 
and  attended  to  therein;  that  after  he  ceased  to  be  rector  he 
ceased  to  reside  in  the  rectory  and  ceased  to  have    control    or 
managment,  and  ceased  also  to  have  the  care  and  management 
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of  the  church  edifice  or  of  the  church  services  conducted  there- 
in; that  instead  of  surrendering  his  management  and  control 
of  the  hospital  at  the  time  he  surrendered  the  management  and 
control  of  the  parish  house  and  the  rectory  and  the  church  edi- 
fice, and  the  matters  connected  with  them,  he  took  up  his  resi- 
dence in  said  hospital  building  and  had  pinr**  been  residing 
therein  without  any  right  or  authority  so  to  do,  not  only  so  but 
he  had  also  persistently  retained  exclusive  control  and  man- 
agement of  said  hospital  and  its  work,  and  refused  to  permit 
plaintiffs  as  trustees  of  said  church,  or  the  vestry  of  said  church 
or  any  other  person  or  persons  connected  therewith  either  to 
have  possession  of  said  hospital  building  or  the  real  property 
upon  which  it  was  situated  or  to  have  anything  to  do  with  its- 
management  or  control,  but  had  treated  and  controlled  the  hos- 
pital as  though  it  were  a  private  institution,  the  ownership  of 
which  was  in  himself;  that  in  the  conduct  of  the  said  hospital 
it  was  customary  to  receive  and  care  for  patients  and  make 
charges  against  them  for  ythe  accommodations  given  them,  and 
with  the  receipts  from  such  charges  to  pay  the  expenses  of  car- 
ing for  and  the  management  of  the  hospital,  and  of  the  accom- 
modations furnished  the  patients;  that  since  defendant  Spurr 
had  ceased  to  be  rector  of  said  church  he  had  collected  and  re- 
ceived from  patients  from  time  to  time  large  amounts  of  money 
out  of  which  he  had  paid  the  expenses  of  conducting  the  hos- 
pital, but  the  residue  over  and  above  the  expenses  had  been 
retained  by  him  instead  of  being  turned  over  as  it  should  have 
been  to  the  plaintiffs,  trustees,  and  that  during  the  said  period 
since  he  ceased  to  be  rector  he  had  not  in  any  wise  accounted  to 
plaintiffs  or  to  said  church  for  any  of  the  receipts  from  said 
hospital,  and  had  rendered  no  account  of  his  expenditures  with 
respect  to  the  same;  that  out  of  such  receipts  he  has  paid  his 
own  living  expenses  and  had  used  portions  thereof  in  paying 
other  personal  expenses  of  his  own;  that  plaintiffs  were  advised 
that  they  as  trustees  of  the  church  were  entitled  on  behalf  of 
the  church  to  the  possession  and  control  of  the  hospital  and 
the  building  in  which  it  was  conducted,  and  the  property  on 
which  the  building  was  situated  and  have  possession  and  control 
thereof  and  had  the  right  to  have  the  said  Spurr  account  to 
them  for  his  receipts  from  said  hospital,  and  to  have  him  sur- 
render to  them,  as  such  trustees  and  for  the  benefit  of  said 
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-church,  the  possession  and  control  of  said  hospital  and  of  said 
property;  that  the  said  deed  created  a  naked  trust  in  said  de- 
fendants giving  them  no  rights  in  the  property  conveyed,  ex- 
cept a  bare  legal  title,  which  was  to  be  held  by  them  for  the 
"benefit  of  the  church,  and  that  neither  as  one  of  the  trustees  in 
said  deed  nor  otherwise  had  said  Spurr  any  right  whatever,  to 
the  possession,  management  and  control  of  the  hospital  and 
property ;  that  the  conduct  of  said  Spurr,  as  set  forth  in  the  bill 
"had  been  such  as  to  make  it  proper  that  he  should  cease  to  be 
a  trustee  with  respect  to  it,  and  as  provided  for  in  the  said 
deed;  that  he  should  cease  to  be  permitted  to  retain  the  legal 
title  or  an  interest  therein  in  the  said  property,  but  that  under 
decrees  of  the  court  the  legal  title  should  be  taken  from  said 
Spurr  and  transferred  to  and  vested  in  another  and  different 
trustee  who  would  properly  hold  the  legal  title  or  interest 
therein  for  the  benefit  and  advantage  of  the  plaintiffs  and  for 
-said  church;  that  when  said  Spurr  ceased  to  be  rector  of  said 
church  he  and  his  said  wife  ceased  to  live  together  as  husband 
and  wife,  and  have  since  been  living  separate  and  apart  from 
-each  other ;  that  since  said  separation  Spurr  ceased  to  be  rector 
and  his  wife  as  one  of  the  trustees  had  had  no  possession  or  con- 
trol over  the  said  hospital  or  property  upon  which  it  was  sit- 
uated, and  that  she  was  ready  and  willing  on  her  part  to  recog- 
nize the  equitable  rights  of  plaintiffs,  but  that  defendant  B.  M. 
Spurr,  declined  and  refused  to  surrender  to  plaintiffs  or  to  said 
-church  the  possession  or  control  of  the  hospital  or  to  recog- 
nize in  any  way  their  equitable  rights  therein,  and  prayed  pro- 
cess against  said  defendants,  and  that  they  be  required  to 
-answer  the  bill  under  their  several  and  respective  oaths,  and  for 
an  accounting  by  the  said  Spurr  to  plaintiffs  on  account  of  the 
receipts  and  expenditures  in  the  conduct  of  said  hospital  while 
he  had  been  in  control  thereof,  and  that  he  be  required  by  decree 
of  the  court  to  surrender  possession  and  control  of  the  hospital 
and  the  property  upon  which  it  was  situated  to  plaintiffs  and 
that  such  orders  and  decrees  be  made  as  might  be  necessary  to 
vest  that  portion  of  the  legal  title  of  said  property  standing  in 
the  name  of  B.  M.  Spurr  to  some  other  person  as  trustee  to  hold 
the  same  in  trust  for  the  said  church,  according  to  the  provi- 
sions of  said  deed,  and  for  such  further  relief  in  the  premises 
as  to  equity  might  seem  meet  and  the  nature  of  the  case  require. 
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The  defendant,  B.  M.  Spurr;  by  his  counsel  filed  his  demur- 
rer to  said  bill  alleging  as  grounds  therefor;  that  it  was  appar- 
ent from  the  allegations  of  the  bill  that  all  necessary  parties 
had  not  been  made  parties  to  the  suit;  that  the  bill  if  true, 
which  defendant  did  not  admit,  contained  no  matter  or  equity 
whereon  the  court  could  ground  any  decree  or  give  plaintiffs 
any  relief  or  assistance  as  against  the  defendant;  that  plain- 
tiffs had  no  interest  in  the  Glendale  real  estate  described  in  the 
bill  and  had  no  right  to  institute  a  suit  concerning  it;  that 
plaintiffs  had  no  interest  in  the  alleged  trust,  created  by  the 
deed  and  had  no  right  to  call  on  demurrant  for  anything  con- 
cerning that  trust;  that  so  far  as  the  deed  purported  to  create 
a  trust  the  trust  was  void,  both  for  uncertainty  as  to  the  char- 
acter of  the  trust  and  for  uncertainty  as  to  the  beneficiary  in- 
tended thereby  and  therefore  as  a  matter  of  law  the  persons 
who  contributed  the  money  that  purchased  the  said  real  estate 
and  erected  the  hospital  were  the  real  owners  of  said  real. estate 
and  the  only  persons  who  could  call  on  demurrant  for  an  ac- 
counting or  for  any  possession  or  control  of  said  real  estate; 
that  it  did  not  appear  from  the  bill  that  any  of  the  persons  so 
contributing  had  been  made  parties  to  the  suit  or  that  defend- 
ant had  failed  in  any  way  to  make  due  accounting  to  those 
persons,  or  that  those  persons  desired  any  relief  whatever,  that 
it  appeared  from  plaintiff's  bill  that  they  were  acting  wholly 
as  trustees  of  a  church  claiming  the  possession  and  control  of 
real  estate  not  used  as  a  place  of  public  worship  or  as  a  burial 
place  or  as  a  residence  for  a  minister,  whereas  a  church  through 
its  trustees  or  otherwise  had  no  authority  under  the  law  to  hold 
any  real  estate  whatever,  except  for  use  as  a  place  of  public 
worship  or  as  a  burial  place,  or  as  a  residence  for  a  minister, 
and  that  it  appeared  from  the  said  bill  that  the  said  real  estate 
at  Glendale  was  acquired  for  hospital  purposes,  for  which  pur- 
poses a  church  could  not  acquire  property,  and  that  therefore 
the  church  through  its  trustees  could  not  maintain  this  suit. 

The  cause  was  heard  on  the  25th  of  July,  1903,  upon  the  bill 
and  exhibits  and  upon  the  separate  demurrer  thereto,  filed  by 
the  defendant,  B.  M.  Spurr,  and  the  matters  of  law  arising 
upon  said  demurrer,  "And  the  court  being  of  the  opinion,  and 
so  finding  that  the  exihibited  deed  of  Mrs.  Heiskell  is  inopera- 
tive by  reason  of  uncertainty  as  to  the  beneficiary  and  also  as 
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to  the  character  of  the  trust,  if  for  no  other,  to  confer  upon  the 
plaintiffs  the  right  to  maintain  the  present  suit,  the  said  demur- 
rer is  hereby  sustained  and  said  bill  adjudged  not  to  be  suffi- 
cient in  law,"  and  decreed  a  dismissal  of  the  bill,  and  the  plain- 
tiffs not  desiring  to  amend,  judgment  was  rendered  against 
them  for  defendant's  costs. 

Plaintiffs'  exhibit  with  their  bill  copies  of  two  orders:  the 
first  dated  February  3,  1902,  entered  by  the  circuit  court  of 
Marshall  county  on  the  petition  of  John  T.  Gallaher  et  ah., 
"Vestrymen  of  Trinity  Protestant  Episcopal  Church  of  Mounds- 
ville,  West  Virginia,  which  said  petition  is  also  signed  by  thir- 
ty-four of  the  members  and  contributors  to  the  support  of  said 
church  and  supported  by  affidavits  that  the  said  petitioners  con- 
stitute more  than  a  majority  of  the  vestry  and  active  congrega- 
tion of  said  church/'  and  appointed  nine  persons  named  "Trus- 
tees for  said  church,  no  trustees  having  heretofore  been  ap- 
pointed for  said  church,"  and  another  order  of  said  court  dated 
July  31,  1902,  upon  petition  and  motion  for  change  and  sub- 
stitution of  others  for  a  part  of  the  trustees  so  before  ap- 
pointed, which  order  shows  that  the  proceedings  were  had  under 
sec.  4  of  ch.  57  of  the  Code,  and  the  order  substituted  others 
who  were  plaintiffs  in  this  suit  for  four  of  the  trustees  formerly 
appointed.  It  is  not  contended  that  the  plaintiffs  or  any  of  them 
were  trustees  of  the  property  in  controversy,  nor  is  it  alleged 
or  contended  that  the  plaintiffs,  or  the  church  for  whose  benefit 
they  sue,  contributed  any  part  of  the  large  sum  of  purchase 
money  paid  for  the  Glendale  property,  now  used  for  hospital, 
nor  is  it  disclosed  in  the  bill  where  the  money  came  from  which 
paid  the  purchase  money  for  the  property.  It  is  alleged,  how- 
ever, that  out  of  moneys  collected  by  the  defendant  Spurr, 
from  patients  in  the  hospital  he  paid  the  expenses  of  conducting 
the  hospital.  It  does  appear  from  the  bill  and  exhibits  that 
the  purchase  money  of  $7,000;  $1,000  of  which  was  paid  in 
cash  at  the  time  of  making  the  deed  and  the  residue  was  repre- 
sented by  six  notes  of  $1,000  each,  made  by  the  said  B.  M. 
8purr  and  Isabella  Spurr,  trustees,  and  it  is  alleged  that  the 
whole  purchase  money  had  been  paid,  and  the  lien  reserved  on 
the  property  had  been  released.  Section  1,  chapter  57,  Code, 
provides  what  lands  may  be  held  for  the  use  or  benefit  of  any 
church,   religious  sect,  society,  congregation   or  denomination 
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"As  a  place  of  public  worship,  or  as  a  burial  place,  or  as  a 
Tesidence  for  a  minister,"  and  provides  that  the  land  shall  be 
"held  for  such  purpose  and  no  other.     It  appears  that  plain- 
tiffs hold  certain  real  estate  in  the  town  of  Moundsville  upon 
which  were  erected  a  church  edifice,  a  rectory  or  parsonage  and 
another  building  called  a  parish  house,  which  property  is  held 
by  them  under  said  chapter  57  of  the  Code  for  the  purposes 
therein  designated  and  is  located  some  two  miles  distant  from 
the  property  in  controversy.    They  do  not  ask  to  be  substituted 
as  trustees  for  said  property,  but  that  some  other  person  may 
be  substituted  in  the  place  of  the  defendant,  B.  M.  Spurr,  who 
will  account  to  plaintiff  or  to  the  church  they  represent,  for  the 
conduct  of  the  said  hospital  and  for  the  moneys  received  and 
for  the  expenditures  thereof.     It  is  not  alleged  in  the  bill  that 
the  defendants  have  not  accounted  for  their  receipts  and  ex- 
penditures to  those  who  furnished  the  money  to  pay  for  the 
property  and  to  pay  the  expense  of  equipping  and  conducting 
the  hospital.     The  only  language  contained  in  the  deed  from 
Mrs.  Heiskell  to  the  defendants  Spurr,  implying  the  creation 
of  a  trust  are  the  words  "To  be  held  by  them  in  trust  for 
Trinity  Parish  in  the  town  of  Moundsville  in  the  county  of 
Marshall  and  state  of  West  Virginia,"  and  nothing  further  to 
indicate  the  purpose  of  the  trust.     It  is  sought  by  the  bill  to 
explain  what  is  meant  by  "Trinity  Parish."     There  is  noth- 
ing upon  the  face  of  the  deed  to  indicate  the  purpose  of  the 
trust  or  whether  Trinity  Parish  means  a  church,  as  defined 
"A  religious  congregation  comprising  all  those  who  worship 
together  in  one  church ;"  or  the  more  general  definition,  the  dis- 
trict in  which  such  worshipers  live.     So  the  beneficiary  in  said 
deed  is  "Trinity  Parish"  whatever  that  may  mean.    In  section 
297,  1  Green,  on  Evidence,  the  writer  quotes  from  Lord  Bacon : 
r<There  be  two  sort  of  ambiguities  of  words;  the  one  is  am- 
biguitas  patens  and  the  other  latens.     Patens  is  that  which 
appears  to  be  ambiguous  upon  the  deed  or  instrument;  latens 
is  that  which  seemeth  certain  and  without  ambiguity  for  any- 
thing that  appeareth  upon  the  deed  or  instrument;  but  there 
is  some  collateral  matter  out  of  the  deed  that  breedeth  the  am- 
biguity.   Ambiguitas  patens  is  never  holpen  by  averment;  and 
the  reason  is  because  the  law  will  not  couple  and  mingle  matter 
of  specialty  which  is  of  the  higher  account  with  matter  of  aver- 
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nient  which  is  of  inferior  account  in  low;  for  that  were  to  make 
all  deeds  hollow  and  subiect  to  averments  and  so  in  effect,  that 
to  pass  without  deed  which  the  law  appointeth  shall  not  paas 
but  by  deed." 

In  case  at  bar  there  is  nothing  on  the  face  of  the  deed  to 
indicate  the  purpose  of  the  trust  attempted  to  be  created,  the 
ambiguity  and  uncertainty  is  patent  upon  the  face  of  the  deed, 
and  under  the  doctrine  laid  down  it  cannot  be  helped  by  aver* 
ment.  The  allegations  of  the  bill  are  that  the  trust  is  for  the 
benefit  of  the  church  they  represent,  these  allegations  are  not 
supported  by  the  deed,  and  even  if  that  were  clear  they  do  not 
make  it  appear  that  they  were  authorized  by  the  church  to  in- 
stitute or  prosecute  the  suit,  and  it  is  not  alleged  that  defend- 
ant B.  M.  Spurr,  was  not  legally  placed  in  possession  of  the 
property.  In  the  case  of  Gallego  v.  Attorney  General,  3  Leigh 
450,  Judge  Tucker,  in  writing  the  opinion  of  the  court,  after 
discussing  the  necessity  of  every  deed  or  devise  having  certain 
and  definite  grantee  or  devisee  and  that  a  church  is  an  unin- 
corporated, uncertain  and  continually  changing  as  to  persons 

•  constituting  the  body,  says:  "These  and  a  multitude  of  like 
difficulties  present  themselves  to  the  notion  of  any  grant  or 
conveyance  to  a  religious  society  or  to  trustees  for  their  use. 
For  in  the  eye  of  the  law  the  intervention  of  a  trustee  does  not 
remove  a  single  difficulty.  There  is  not  more  necessity  for  a 
properly  defined  grantee  in  a  deed  than  for  a  cestui  que  trust 

■  capable  of  taking  and  so  defined  and  pointed  out,  that  the 
trust  will  not  be  void  for  uncertainty.  In  short,  there  cannot 
be  a  trust  without  a  cestui  que  trust;  and  if  it  cannot  be  ascer- 
tained who  the  cestui  que  trust  is,  it  is  the  same  thing  as  if  there 
was  none.  These  principles  it  is  confidently  believed  are  the 
gent-ral  principles  of  the  common  law  upon  this  subject.  If 
there  are  exceptions  to  these  principles  those  exceptions  may 
without  doubt  be  shown.  A  diligent  search  has  lead  me  to  the 
conviction  that  there  was  no  case  at  common  law,  in  which  a 
bequest  or  a  trust  of  this  indefinite  character  could  be  sup- 
ported ;  and  the  learned  counsel  on  both  sides  have  acknowl- 

•  edged  that  they  have  been  unable  to  discover  any  case  anterior 
to  the  statute  43  Elizabeth  in  which  the  validity  of  such  be- 

.  quests  in  trusts  has  been  distinctly  recognized  by  the  courts/' 
In  case  of  Baptist  Association  v.  Hart's  Ex'rs.,  4  Wheat.  1,  it 


Digitized  by 


Google 


106  Weaver  v.  Spurr.  [56 

was  held  that  a  bequest  "To  the  Baptist  Association  that  for 
ordinary  meets  at  Philadelphia,  annually,"  was  void;  "The  as- 
sociation not  being  incorporated  at  the  testator's  decease  could 
not  take  this  trust  as  a  society."    The  opinion  of  the  court  wa& 
written  by  Chief  Justice  Marshall  who  says,  at  page  28 :  "This 
•  association  is  described  with  sufficient  accuracy  to  be  clearly 
understood;  but  not  being  incorporated  is  incapable  of  taking 
this  trust  as  a  society.    Can  the  bequest  be  taken  by  the  indi- 
viduals  who  compose  the  association  at  the  death  of  the  testa- 
tor?   The  court  is  decidedly  of  opinion  it  cannot."    In  Mong 
v.  Roush,  29  W.  Va.  119,  (syl.  pt.  1,)  it  is  held:  "A  bequest  to* 
trustees  of  a  church  or  unincorporated  religious  society  is  void." 
And  in  Morris  v.  Morris,  48  W.  Va.  430,  at  page  437,  it  is  said : 
"In  the  creation  of  a  trust  by  will  or  deed  the  beneficiary  must 
be  a  definite,  certain,  ascertainable  person,  natural  or  corporate, 
else  the  trust  is  not  enforceable,"  citing  Brown  v.  Caldwell,  23 
W.  Va.  187-193 ;  Association  v.  Hart,  4   Wheat.    1 ;   Gallego   v. 
Attorney  General,  4  Leigh  466;  CarsJcadon  v.  Torreyson,  7  W. 
Va.  43.    In  sec.  979a,  Stor.  Eq.  Jures.  it  is  said :  "If  a  trust  be- 
clearly  created  in  a  party,  but  the  terms  by  which  it  is  created 
are  so  vague  and  indefinite  that  courts  of  equity  cannot  clearly 
ascertain  either  its  object  or  the  persons  who  are  to  take,  then 
the  trust  will  be  held  entirely  to  fail  and  the  property  will  fall 
into  the  general  funds  of  the  author  of  the  trust."       This  is- 
quoted  with  approval  in  the  case  of  Witeon  v.  Perry,  29  W.  Va. 
169,  where  it  was  held  that  the  following  bequests  were  void  for 
uncertainty  as  to  the  beneficiaries — "$500.00  to  fence  the  lot 
of  ground  on  which  Mt.  Pleasant  Presbyterian  Church  stands, 
and  the  grave-yard  belonging  thereto;  $4,000.00  to  purchase 
a  parsonage  for  the  use  and  benefit  of  the  Mt.  Pleasant  Pres- 
byterian Church  forever;  $250.00  to  buy  books  for  the  library 
of  the  Presbyterian  Sunday  School  at  Union;  $250.00  to  buy 
books  for  the  library  of  the  Sunday  School  at  Centreville,  Mon- 
roe county,  W.  Va. ;  $250.00  to  establish  a  Sunday  School  at 
Fairview  School  house  in  Monroe  county,  W.  Va.,  and  provide 
the   same   with    a   library;  $300.00  for  the  sole  and   exclusive 
use  and  purposes  of  the  Home  Missions  of  the  Presbyterian 
Church  in  the  United  States,  *  *  *  and  half  of  the  residue* 
to  be  applied  to  the  purchase  of  a  parsonage  for  the  use  and 
benefit  of  the  Presbyterian  church  at  Union,  W.  Va.,  forever." 
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The  bequests  here  mentioned  are  far  more  certain  and  definite 
than  the  trust  created  in  the  case  at  bar.  And  in  the  case  of 
Pack  v.  Shanklin,  43  W.  Va.  304,  (syl.  pt.  4),  it  is  held:  "To 
the  validity  of  every  disposition  as  well  of  personal  as  of  real 
estate  it  is  requisite  that  there  be  a  definite  subject  and  object : 
and  uncertainty  in  either  of  these  particulars  is  fatal."  See 
also  Heiskell  v*  Trout,  31  W.  Va.  810. 

The  cases  cited  by  the  appellants,  Seymour  v.  Slide  &  Spurr 
Gold  Mines,  153  U.  S.  523,  and  Fritts  v.  Palmer,  132  U.  S. 
282,  and  Cowin  v.  Hurst,  decided  by  the  Supreme  Court  of 
Michigan,  83  N.  W.  274,  are  not  analogous  to  the  case  at  bar. 
In  the  first  mentioned  case,  Seymour,  who  was  managing  di- 
rector in  possession  of  the  property  of  the  plaintiff,  the  Slide 
&  Spurr  Gold  Mines,  did  not  deny  the  company's  right  to  pos- 
session of  the  property,  and  that  his  term  as  managing  director 
had  expired,  the  said  coftipany  being  a  corporation;  and  in. 
Frills  v.  Palmer  the  rights  of  a  corporation  were  involved,  and 
Cowin  v.  Hurst  was  a  suit  between  individuals  who  had  a  right 
to  sue,  while  in  case  at  bar  plaintiffs  claim  that  they  are  suing 
as  trustees  for  the  benefit  of  a  church,  when  it  appears  from 
the  bill  that  neither  the  trustees  nor  the  church  they  claim  to 
represent  have  any  interest  in  the  property  in  controversy  and 
therefore  cannot  maintain  their  suit. 

For  the  reasons  herein  given  there  is  no  error  in  the  decree4 

complained  of  and  the  same  must  be  affirmed.         .  „        , 
T  Affirmed. 


CHARLESTON. 

?*  •  State  v.  Hunter. 

Submitted  June  4,  1904.    Decided  October  25,  1904. 

L       Jury — Instruction — Error — Verdict. 

When  a  jury  returned  into  court,  and  announced  that  it  had 
agreed  in  a  verdict,  before  it  was  read,  the  prisoner  asked  the 
court  to  Instruct  the  jury  that  it  could  find  him  guilty  of  mur- 
der in  the  first  degree,  and  further  find  that  he  be  punished 
by  confinement  in  the  penitentiary  for  life;  but  the  court  re- 
fused to  do*  so,  because  already  during  the  trial,  it  had  given 
that  instruction.  The  refusal  to  repeat  the  instruction  is  not 
error,  (p.  66). 
Error  to  Circuit  Court,  Fayette  County. 
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Ed.  Hunter  was  convicted  of  murder  and  brings  error. 

Affirmed. 
Ryan  &  Ryan  and  T.  L.  Sweeney,  for  plaintiff  in  error. 
Attorney  General  and  C.  W.  Osenton,  for  the  State. 

Brannon,  Judge: 

Ed.  Hunter  was  sentenced  by  the  criminal  court  of  Fayette 
county  to  be  hanged  for  the  murder  of  John  Bradicks  by  shoot- 
ing him,  and  obtained  a  writ  of  error  from  this  Court. 

One  error  assigned  by  him  is  that  the  court  refused  an  in- 
struction that  after  finding  the  prisoner  guilty  of  murder  in  the 
first  degree  the  jury  could  further  find  that  he  be  confined  in 
the  penitentiary  for  life.  The  instruction  was  asked  after  the 
jury  bad  returned  into  court  and  announced  that  it  had  agreed 
in  a  verdict,  but  before  it  was  read.  The  bill  of  exception  states 
that  the  instruction  was  refused  because  the  jury  had  already 
during  the  trial  been  instructed  that  they  had  a  right  to  find 
the  defendant  guilty  of  murder  in  the  first  degree  and  to  further 
find  that  he  be  confined  in  the  penitentiary  during  the  re- 
mainder of  his  life,  and  that  it  had  been  so  stated  to  the  jury 
by  counsel  several  times  during  the  trial.  Instructions  need 
not  be  repeated.  State  v.  Prater,  52  W.  Va.  132.  Clearly  the 
jury  understood  its  powers  as  to  this  matter,  and  no  injustice 
was  done  the  accused. 

Another  assignment  of  error  is,  that  a  witness  gave  evidence 
of  a  declaration  of  the  murdered  man  a  minute  or  two  after 
his  shooting  that  Ed.  Hunter  shot  him  four  times.  There  was 
no  objection  to  this  evidence,  and  no  exception  to  it,  and  we  need 
not  consider  the  point ;  but  in  fact  the  declaration  was  properly 
given  in  evidence,  for  the  reason,  first,  that  it  was  a  part  of  the 
res  gestae,  and  second.  Hunter  was  within  hearing  distance,  and 
made  no  denial  of  that  declaration.  Third,  there  was  much 
other  evidence  to  prove  Hunter  the  guilty  agent.  The  evidence 
fully  sustained  the  verdict.  This  Court  cannot  release  Hunter 
from  the  terrible  penalty  of  the  gallows.  The  law,  human  and 
divine,  says,  "Ye  shall  take  no  satisfaction  for  the  life  of  a 
murdered,  which  is  guilty  of  death;  but  he  shall  surely  be  put 
to  death."  Hunter  must  repay  Bradick*s  life  with  the  loss  'of 
his  own. 

Judgment  affirmed.  Affirmed. 


Digitized  by 


Google 


W.  Va.]  Stephenson  v.  Bukdett.  109* 

CHARLESTON. 

Stephinson  &  Coon  v.  Burdett.  et  al. 

Submitted  June  17,  1904.     Decided  October  25,  1904. 

L      Pleading. 

Aside  from  the  distinction  as  to  the  interest  of  the  plaintiff* 
in  the  subject  matter  of  the  controversy  between  the  defend- 
ant?, a  bill  in  the  nature  of  a  bill  of  interpleader  and  a  bill  of 
interpleader  are  governed  by  the  same  general  principles,  (p. 
118). 

2.  Vested  Interest — Interpleader — Equitable  Title. 

The  relief  sought  by  a  plaintiff  having  such  interest,  and 
praying  an  interpleader,  must  be  a  vested  equitable  interest, 
for  the  protection  of  which  there  is  necessity  for  the  settle- 
ment of  the  contention  of  the  defendants,  and  not  a  mere  an- 
ticipated interest  or  benefit  which  may  come  to  him  as  the  re- 
sult of  the  desired  adjudication  between  the  defendants.  The- 
plaintiff  cannot  require  them  to  litigate  with  each  other  for 
the  purpose  of  determining  whether  he  has  an  interest,  but 
only  for  the  purpose 'of  enabling  him  to  perfect  his  equitable 
title,     (p.  118). 

3.  Interpleader — Trespasser. 

A  bill  in  the  nature  of  a  bill  of  interpleader  cannot  be  main- 
tained if  it  discloses  that  the  plaintiff,  in  the  event  of  the  es- 
tablishment of  the  claim  of  one  of  the  defendants,  would  stand' 
as  to  him  in  the  attitude  of  a  trespasser,     (p.  121). 

4.  Bill— Interpleader — Equitable  Title. 

Such  a  bill  cannot  be  maintained  if  it  discloses  that  the 
plaintiff  has  contracted  or  incurred  a  personal  obligation  or 
liability  to  one  or  both  of  the  defendants,  respecting  the  sub- 
ject matter  of  their  contention,  independent  of  the  title  or 
the  right  to  possession,     (p.  121). 

5.  Hostile  Title — Adverse  Possession — Interpleader. 

S.  ft  C.  purchased  the  timber  on  a  certain  tract  of  land,  owned 
by  certain  persons.  B.  ft  J.  purchased  the  timber  on  an  ad- 
joining tract,  owned  by  other  persons  and  held  by  them  under* 
a  title  hostile  and  adverse  to  that  of  the  owners  of  said  first 
mentioned  tract.  The  line  between  the  two  tracts  being  un- 
certain as  lo  location  and  in  dispute  between  the  purchasers. 
of  the  timber  as  well  as  between  the  owners  of  the  land,  S.  & 
C.  brought  a  suit  in  equity  to  require  the  land  owners  to  in- 
terplead therein,  to  the  end  that  the  location  of  the  line  might 
be  ascertained  and  an  adjudication,  both  as  to  the  owners  of 
the  land  and  the  other  claimants  of  the  timber  in  dispute,. 
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mieht  be  had,  respecting  their  title  to  said  timber.  Held,  that 
the  bill  does  not  present  a  proper  case  for  an  interpleader, 
(p.  122). 

<6.       Adverse  Possession — Purchaser — Equitable  Title. 

In  such  case,  declarations  and  conduct,  on  the  part  of  the 
purchasers  of  the  timber  on  one  side  of  such  disputed  line.  In 
the  nature  of  admissions  of,  and  acquiescence  in,  the  location 
contended  for  by  the  purchasers  on  the  other  side,  are  only- 
matters  of  evidence  of  location,  bearing  upon  the  question  of 
title  to  the  timber,  and  will  not  alone  sustain  an  injunction  to 
prevent  the  parties  from  taking  timber  beyond  the  location 
claimed  by  the  other  purchasers,     (p.  121). 

•7.       Damages — Injunction — Insolvency. 

For  the  wrong  and  injury  of  the  taking  of  the  timber  of  an- 
other the  law  provides  adequate  remedies,  and  the  injury  Is 
not  Irreparable,  and  injunction  does  not  lie  to  restrain  such 
act,  unless  some  further  fact  be  shown  In  connection  there- 
with, such  as  the  insolvency  of  the  wrongdoer,     (p.  122). 

Appeal  from  Circuit  Court,  Kanawha  County. 
Bill  by  Stephenson  &  Coon  against  J.  F.  Burdett  and  others. 
Decree  for  plaintiff,  and  certain  defendants  appeal. 

Reversed. 
J.  W.  Kennedy,  for  appellant. 

Linn,  Byrne  &  Cato,  for  appellees. 

POFFENBARGEB,  PRESIDENT  I 

The  plaintiffs  in  this  cause,  claiming  to  be  the  owners,  by 
purchase,  of  the  timber  on  certain  lands,  which  they  have  been 
cutting  and  sawing  into  lumber,  are  endeavoring  to  enjoin 
other  persons,  who  are  the  owners,  by  purchase,  of  timber  on 
adjoining  lands,  from  cutting  and  taking  certain  timber,  as 
to  the  ownership  of  which  there  is  controversy  between  them, 
the  right  to  it  depending  on  the  location  of  the  division  line 
between  the  tracts  of  land  on  which  the  timber  purchased  by 
them,  respectively,  stands.  Neither  of  the  contending  parties 
owns  any  part  of  the  land  on  which  the  timber  purchased  by  them 
is  growing.  The  injunction,  therefore,  is  not  intended  to  be 
the  ordinary  restraint  of  trespass  upon  land,  working  irrepar- 
able injury,  and  there  is  no  allegation  of  insolvency  against  the 
.defendants;  but  it  is  insisted  that  the  jurisdiction  may  be  sus- 
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tained  upon  the  theory  of  a  right  to  have  an  interpleader  for 
the  settlement  of  all  conflicting  claims  among  the  owners  of 
the  land  and  purchasers  of  the  timber. 

Stephenson  and  Coon,  the  plaintiffs,  purchasers  of  timber  from 
The  Williams  Coal  Company,  The  Cabin  Creek-Kanawha  Coal 
Company  and  Thomas  L.  Broun,  co-owners  of  part  of  the  land, 
have  made  these  land  owners  parties  to  their  bill.  They  have 
also  made  J.  F.  Burdett,  George  L.  Burdett  and  J.  A.  Johnson, 
purchasers  of  timber  from  the  Williams  Coal  Company,  the 
Cabin  Creek-Kanawha  Coal  Company,  W.  Mollohan,  J.  P.  Hale, 
S.  Chapman  and  the  devisees  of  A.  W.  Cole,  deceased,  as  well 
as  the  last  mentioned  land  owners,  defendants  to  the  bill.  The 
relief  specifically  prayed  for  is  against  all  the  defendants.  It 
is  that  the  Burdetts  and  Johnson  be  enjoined  from  taking  or 
interfering  with  the  timber  in  controversy  and  be  compelled 
to  account  to  the  plaintiffs  for  the  timber  which  they  had  taken 
from  the  land  before  the  institution  of  the  suit,  or  might  take 
before  sen-ice  of  process  upon  them;  and  that  the  land  owners 
be  required  to  interplead  and  establish  or  relinquish  their  claims 
and  take  the  fund  paid  into  court  in  satisfaction  for  the  timber 
which  the  plaintiffs  claim  the  right  to  take  from  the  land.  It  is 
upon  this  last  clause  of  the  prayer  that  the  plaintiffs  seem  to  rest 
their  contention  for  equity  jurisdiction.  The  controversy  be- 
tween the  land  owners  is  a  complicated  one  of  long  standing. 
The  vendors  of  the  plaintiffs  are  the  only  land  owners  who  have 
answered,  and  they  express  their  willingness  to  have  the  disputed 
line  determined  and  fixed  by  the  court  but  do  not  ask  that  it 
be  done.  From  these  answers,  the  whole  history  of  the  title 
to  the  land  and  the  controversies  between  the  claimants  thereto 
appear.  Originally,  these  lands  were  a  part  of  a  tract  of  29,000 
acres  owned  by  Augustus  Pack  and  William  O'Connor,  which 
they  had  agreed  in  February,  1849,  to  divide.  Afterwards, 
along  in  the  60's,  a  coal  company  instituted  a  suit  in  the  United 
States  Circuit  Court  for  a  division  of  the  tract  in  accordance 
with  the  agreement  and  a  subdivision  of  the  O'Connor  moiety 
among  certain  vendees  of  O'Connor  and  Mary  W.  Byrne,  his 
sole  heir.  A  survey  was  ordered  and  the  decree  of  partition 
made  by  which  14,500  acres,  one-half  of  the  large  tract,  was  di- 
vided among  the  vendees  and  the  heir  of  O'Connor.  The  spe- 
cial commissioner  appointed  to  make  conveyances  in  accord* 
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ance  with  the  partition  omitted  a  triangular  tract  of  1,320  acres, 
but  afterwards  made  a  supplemental  deed  conveying  it  to  Mary 
W.  Byrne.    This  land  was  afterwards  conveyed  by  Mrs.  Byrne 
and  her  husband  to  Cole  and  Chapman  in  1873.    It  seems  that 
the  timber  on  this  tract  of  land  is  the  timber  purchased  by  the 
Burdetts  and  Johnson  and  that  its  west  line  is  the  one  in  dis- 
pute.    Bordering  upon  this  line  is  a  5,000  acre  tract,  part  of 
the  original  survey,  on  which  is  part  of  the  timber  purchased  by 
Stephenson  and  Coon.    It  seems  that  the  partition,  as  between 
Pack  on  the  one  side  and  the  O'Connor  claimants  on  the  other, 
was  never  confirmed,  because  of  defect  of  service  of  the  sum- 
mons on  Pack.     This  led  to  two  ejectment  suits  in  the  United 
States  Court,  one  by  John  Byrne  and  wife  against  Pack,  and 
the  other  by  Henry  A.  Oakley  and  others  against  Pack.     In 
1881,  the  Williams  Coal  Company  instituted  another  ejectment 
suit  against  Monroe  Eskins  and  others,  involving  some  or  all 
of  these  lands.     This  last  suit  is  still  pending  in  the  circuit 
court  of  Kanawha  county,  although  there  seems  to  have  been 
one  or  more  attempted  trials  of  it.     The  facts  substantially 
appear  from  the  bill,  but  this  statement  is  made  from  the  an- 
swers for  convenience,  as  the  defendants  have  stated  them  more 
in  detail.     Whether  the  line  here  sought  to  be  ascertained  is 
in  question  in  that  action  does  not  clearly  appear,  but  it  seems 
to  be.     The  owners  of  the  5,000  acre  tract  of  land,  affected  by 
this  disputed  line,  the  location  of  which  depends  upon,  or  is 
affected  by,  numerous  surveys  made  in  the  partition  suit  and 
the  ejectment  suits,  desiring  to  have  the  timber  cut  and  mar- 
keted, entered  into  the  agreement  with  Stephenson  and  Coon,, 
which  provides  that  the  timber  may  be  cut  and  removed  and 
the  proceeds  paid  into  bank  to  be  held  subject  to  the  decision 
as  to  the  title  in  said  last  mentioned  ejectment  suit.     The  sale 
to  the  Burdetts  and  Johnson  is  a  similar  contract  signed  by  all 
the  owners  of  the  other  tract,  some  of  whom  claim  interests  - 
in  both  tracts,  and  the  money  arising  from  this  sale  also  is  to- 
be  paid  into  the  hands  of  Geo.  E.  Price  and  W.  Mollohan,  "to 
await  the  result  of  the  said  litigation  about  the  title  to  said 
land." 

As  already  stated,  the  vendors  of  the  plaintiffs  are  the  only 
land  owners  who  have  appeared  in  this  suit,  and  they  do  not  ask 
that  the  dispute  as  to  the  line  be  determined  here.    They  only 
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express  their  willingness  to  have  it  settled  here  and  set  out  their 
contentions  as  to  the  location  of  the  line.  None  of  the  other 
land  owners  have  so  expressed  themselves.  This  bill  prays  that 
all  of  them  be  required  to  interplead  in  this  suit  and  submit  to 
the  jurisdiction  of  the  circuit  court  in  this  case  their  contro- 
versy as  to  the  location  of  that  line,  to  the  end  that  the  plain- 
tiffs may  know  what  timber  they  are  entitled  to  take  under  their 
contract.  They  supplement  this  alleged  ground  of  equity  juris- 
diction by  allegations  showing  large  expenditures  of  money  by 
way  of  preparation  for  the  work  of  cutting  and  removing  the 
timber  purchased  by  them.  They  say  they  have  spent  thou- 
sands of  dollars  in  opening  roads  and  ways  and  building  tram- 
roads,  and  that  they  have  entered  into  certain  contracts  with 
persons  to  cut,  log  and  saw  the  timber,  upon  i  which  there  is 
liability  for  damages  for  delay  and  failure  caused  by  the  inter- 
ference of  the  Burdetts  and  Johnson.  They  further  say  that 
the  Burdetts  and  Johnson  are  estopped  by  their  conduct  from 
making  any  claim  to  the  timber  beyond  the  line  contended  for 
by  the  plaintiffs  because,  though  having  knowledge  of  these 
transactions,  they  gave  no  notice  of  their  claim  to  the  timber 
before  these  contracts  were  made  and  expenses  incurred,  and 
also  by  their  having  been  parties  to  certain  conferences  and  ar- 
rangements made,  looking  to  the  ascertainment  of  the  location 
of  the  line,  and  fixing  a  mode  or  plan  of  determining  their 
respective  claims. 

Upon  this  bill  an  injunction  was  granted,  by  the  judge  of  the 
circuit  court  of  Kanawha  county,  on  the  8th  day  of  January, 
1902,  restraining  the  Burdetts  and  Johnson  from  cutting,  re- 
moving or  in  any  way  interfering  with  the  timber  in  question. 
On  the  28th  day  of  the  same  month,  the  Burdetts  and  Johnson 
obtained  from  the  judge  of  another  circuit,  upon  an  answer  in 
the  nature  of  a  cross-bill  another  injunction,  restraining  the 
plaintiffs  in  like  manner.  A  large  amount  of  evidence  was 
taken,  and,  on  February  16th,  1904,  the  cause  coming  on  to  be 
heard,  the  court  overruled  the  demurrer  of  the  defendants, 
Burdetts  and  Johnson,  and  also  their  motion  to  dissolve  the 
injunction,  and  authorized  the  plaintiffs  to  sell  the  lumber  which 
had  been  manufactured  from  the  timber,  about  250,000  feet, 
and  pay  the  proceeds  to  the  general  receiver  of  the  court.  Prom 
these  rulings,  the  Burdetts  and  Johnson  have  appealed. 
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Although  the  courts,  as  well  as  the  text  writers,  have  divided 
interpleader  bills  into  two  classes,  noting  certain  distinction/" 
there  are  certain  general  principles  applicable  to  all  alike.  Sonw? 
are  called  bills  of  interpleader  and  the  others  bills  in  the  nature 
of  bills  of  interpleader;  the  former  being  those  in  which  the 
plaintiff  shows  that  he  has  no  interest  in  the  subject  matter  of 
the  controversy  between  the  parties  whom  he  desires  the  court 
to  compel  to  interplead,  but,  on  the  contrary,  admits  that  it  be- 
longs to  one  or  the  other  of  them,  without  being  able  to  say 
which,  and  asks  that  they  be  required  to  settle  their  dispute 
so  as  to  relieve  him  of  the  vexation  of  two  suits  for  the  same 
thing  and  to  enable  him  to  safely  pay  over  the  money  or  deliver 
the  property  in  question.  He  asks  no  other  relief  against  either 
of  them,  except  his  costs,  a  mere  incident,  and  claims  no  inter- 
est in  the  property.  He  neither  aids  nor  opposes  either  of  them, 
and  will  not  be,  in  any  way,  affected  by  the  result  of  their  liti- 
gation, further  than  has  been  indicated,  and  that  is  not  to  the 
advantage  or  detriment  of  either,  but  it  relieves  him  from  an 
embarassment  incident  to  their  controversy.  Hechmer  v.  QUli- 
gan,  28  W.  Va.  750;  Killian  v.  Ebbingham,  110  IT.  S.  568; 
'Story's  Eq.  PL  §  297,  where  it  is  said :  "For  it  is  in  truth  the 
very  foundation  of  his  bill,  that  he  is  a  mere  holder  of  the  stake 
which  is  equally  contested  by  the  defendants,  and  that  he  is 
wholly  indifferent  between  them."  11  Enc.  PL  &  Pr.  455; 
Barton's  Ch.  Pr.  209;  Hogg's  Eq.  Pro.  140;  Sand's  Suit  in  Eq. 
§  580  p.  668. 

Besides  showing  his  want  of  interest  in  the  thing  to  which 
the  defandants  claim  title  or  right,  the  plaintiff  must  make  it 
appear  from  his  bill  that  the  two  defendants  claim  the  same 
thing  from  him.  It  must  not  only  be  the  same  money  or  prop- 
erty, but  they  must  derive  their  claims  to  it  from  the  same 
source.  In  other  words,  they  must  not  claim  under  titles  hos- 
tile to  one  another.  Thus,  in  Johnson  v.  Atkinson,  3  Anst.  798, 
where  a  tenant  attempted  to  file  a  bill  of  interpleader  against 
his  landlord  and  other  persons  claiming  paramount  title  to  the 
land,  to  compel  them  to  sxibmit  the  question  as  to  who  is  enti- 
tled to  the  rent,  it  was  said:  "The  things  demanded  are  also 
different;  we  cannot  anitcipate  the  decision  whether  the  heir  will 
be  bound  by  his  acceptance  of  a  portion  of  rent.  The  things 
actually  demanded  are  different,  and  therefore  not  the  subject 
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of  an  interpleader."  So,  in  Oil  Run  Petroleum  Co.  v.  dale,  6 
W.  Va.  525,  this  Court  held  as  follows:  "In  interpleader  in 
equity,  it  is  necessary  that  the  claimants  should  claim  the  same 
debt  or  thing."  In  the  case  just  mentioned,  this  principle  is 
adhered  to,  for  the  court  solemnly  determined  that  "the  claim- 
ants in  the  bill  mentioned  in  this  case,  under  the  statement  and 
allegations  of  the  bill,  claim  the  same  rent."  In  the  opinion, 
Haymond,  President,  guards  this  point  by  explaining  that  one 
of  the  defendants  founded  his  claim  to  the  rent  upon  a  decision 
of  the  Supreme  Court,  rendered  after  the  execution  of  the  lease 
under  which  the  other  defendant  claimed  the  rent.  The  land- 
lord claimd  upon  the  lease.  The  other  defendant  claimed  by 
virtue  of  a  subsequent  act  of  the  landlord  by  which  the  latter 
lost  and  the  former  obtained,  virtually  by  assignment,  the  rent 
payable  under  the  contract. 

Originally,  it  was  uniformly  held  by  the  court  that  a  bill  of 
interpleader  could  not  be  sustained  except  against  defendants 
between  whom  there  exists  a  privity.  Their  claims  had  to  be  de- 
duced from  the  same  title,  and  if  one  claimed  under  a  hostile, 
distinct  and  paramount  title,  they  could  not  be  required  to  in- 
terplead for  the  protection  of  the  plaintiff.  11  Enc.  PL  &  Pr. 
449.  In  later  years  there  has  been  an  inclination  to  relax  this 
rule.  Crane  v.  McDonald,  118  N".  Y.  658.  But  this  tendency 
is  founded  largely  upon  statutory  provisions  and  it  cannot  be 
said  to  be,  by  any  means,  general.  It  amounts  to  a  criticism 
of  the  rule  rather  than  a  repudiation  of  it.  As  to  the  rule 
requiring  privity,  see  Haseltine  &  Walton  v.  Brickey,  16  Grat. 
116;  Shaw  v.  Coster,  8  Paige  (N.  Y.)  339;  Conley  v.  Ins.  Co., 
67  Ala.  472. 

Another  principle  is  that  a  tenant  cannot  compel  his  landlord 
to  interplead  with  another  person  claiming  under  a  title  adverse 
and  hostile  to  the  landlord.  This  principle  is  recognzed  in  Oil 
Run  Petroleum  Co.  v.  Gale,  cited,  and  the  Court  was  careful  to 
see  that  it  was  not  violated.  Dungey  v.  Angove,  2  Ves.  Jr.  303, 
(304),  is  a  leading  case  on  the  subject.  During  the  argument, 
Lord  Chancellor  Loughborough  said*  "But  in  this  case  ho* 
monstrous  a  thing  it  would  be,  if  it  was  in  the  power  of  the  ten- 
ant to  make  the  landlord,  at  law  the  defendant  in  ejectment, 
disclose  his  title  by  an  interpleading  bill."  In  delivering  the 
opinion,  he  said  further:    "The  alarming  consequence  is,  that 
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if  its  practice  is  tolerated,  a  tenant  in  possession,  whose  duty  it 
is  to  stand  by  and  defend  the  possession  for  the  landlord,  becomes 
the  instrument  to  betray  him,  and  through  the  medium  of  this 
court  to  call  upon  him  to  do  that,  which  it  was  the  prudence 
and  the  justice  of  the  law  to  prevent;  to  make  a  disclosure  of 
his  title  attacked  adversely;  and  that  to  be  done  through  the 
machinations  of  his  own  tenant."  To  the  same  effect,  see  Smith 
v.  Target,  2  Anst.  629.  "A  tenant  may  file  a  bill  of  interpleader 
against  his  landlord  and  persons  who  claim  rent  in  privity  of 
contract  or  tenure  with  the  landlord,  as  where  the  conflict  is 
between  the  latter  and  one  claiming  the  rent  as  assignee'thereof . 
But  if  a  stranger  claims  under  title  paramount,  the  suit  cannot 
be  maintained  against  him  and  the  landlord,  as  there  is  an  ab- 
sence of  privity  between  them."  11  Ency.  PL  &  Pr.  451.  'The 
ride  that  a  tenant  cannot  compel  his  landlord  to  interplead  does 
not  prevail,  where  the  claim  of  the  other  person  arises  by  the 
act  of  the  landlord,  subsequent  to  the  commencement  of  the 
relation  of  landlord  and  tenant."  Clarice  v.  Byne,  13  Ves.  383 ; 
Cowtan  v.  Williams,  9  Ves.  107. 

Another  principle  to  be  observed  is  that  such  a  bill  cannot  be 
sustained  where  it  appears  that  as  to  either  of  the  defendants, 
the  plaintiff  is  a  wrongdoer.  Thus,  in  Shaw  v.  Coster,  8  Paige 
(N:  Y.)  339,  where  a  sheriff,  having  levied  an  execution  upon 
property  claimed  by  a  third  person,  attempted  to  compel  the 
creditor  and  the  claimant  of  the  property  to  interplead,  the 
court  said,  that,  as  to  the  latter,  if  his  claim  of  title  was  valid, 
the  sheriff  was  a  trespasser,  and  then  held  that  he  could  not 
sustain  an  interpleading  suit  if  he  were  obliged  to  admit  that, 
as  to  either  of  the  defeudants,  he  was  a  wrongdoer.  In  the  same 
kind  of  a  case,  a  like  conclusion  was  reached,  and  the  same 
principle  announced  by  the  supreme  court  of  North  Car- 
olina, in  Quinn  v.  Qreen,  1  lied.  Eq.  229.  A  case  sometimes 
cited  to  the  contrary  is  that  of  Storrs  v.  Payne,  4  Hen.  and 
Munf.  505.  That  case  is  not  authority.  It  is  a  decision  of  the 
Superior  Court  of  Chancery  in  the  Bichmond  District  and  not 
a  decision  of  the  supreme  court  of  appeals  of  Virginia.  More- 
over, it  does  not  decide  finally  that  a  bill  of  interpleader  may  be 
sustained  under  such  circumstances.  The  chancellor  refused  to 
grant  an  injunction  upon  the  bill,  but  said  it  might  be  filed,  if 
the  plaintiff  chose  to  do  so.    Whether  it  was  filed  or  not  does 
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not  appear,  and,  if  it  was,  it  might  afterwards  have  been  tested 
as  to  its  sufficiency  upon  demurrer.  Whether  that  occurred,  no- 
body knows.  The  refusal  of  the  injunction  was  virtually  a  deci- 
sion against  its  sufficiency. 

Again,  interpleader  will  not  lie,  if  the  plaintiff  has  incurred 
some  personal  obligation  to  either  of  the  defendants,  indepen- 
dent of  the  title,  or  the  right  to  possession,  because  such  defend- 
ant would,  in  that  event,  have  a  claim  against  him  which 
could  not  be  settled  in  a  litigation  with  the  other  defendant. 
"The  equitable  remedy  by  interpleader  will  not  lie  at  the  in- 
stance of  one  who  has  an  interest  in  the  result  of  the  contro- 
versy between  the  different  claimants,  but  he  must  stand  indif- 
ferent between  them — in  the  position  of  a  mere  stakeholder — 
and  must  not  have  incurred  any  independent  liability  to  either 
of  the  claimants;  and  hence  a  surety  on  a  claim  bond  in  whose 
possession  the  property  has  been  left  by  the  principal  can  not 
resort  to  such  a  remedy,  when  different  claims  to  the  property 
are  presented  by  several  respective  claimants."  Kyle  v.  Lee,  112 
Ala.  606.  "It  is  also  settled  that  interpleader  will  not  lie  if  the 
complainant  has  come  under  some  personal  obligation  to  either 
of  the  defendants,  independent  of  the  title  or  right  to  posses- 
sion, because  such  defendant  would,  in  that  event,  have  a  claim 
against  him,  disconnected  with  the  title,  which,  could  not  pos- 
sibly be  settled  in  a  litigation  with  the  other  defendant."  Whit- 
ney v.  Cowan,  55  Miss.  626,  645.  "If  a  life  insurance  company 
has  issued  a  policy  on  the  life  of  A.  payable  to  B.,  has  allowed 
A.  to  surrender  the  policy  without  the  consent  of  B.,  and  has 
issued  a  new  policy  to  A.  payable  to  C,  it  cannot,  on  the  death 
of  A.,  maintain  a  bill  of  interpleader  against  B.  and  C.  to  deter- 
mine its  liability.  National  Life  Ins.  Co.  v.  Pingrey,  141  Mass. 
411.  In  this  case,  the  court  said:  "A  plaintiff  cannot  have  an 
order  that  the  defendants  interplead,  when  one  important  ques- 
tion to  be  tried  is,  whether,  by  reason  of  his  own  act,  he  is  under 
liability  to  each  of  them." 

How  far  are  these  general  principles  deviated  from  in  what  is 
called  a  bill  in  the  nature  of  a  bill  of  interpleader?  The  an- 
swer to  that  question  will  show  whether  this  bill  can  be  sustained. 
Under  the  foregoing  principles,  it  clearly  cannot  be.  If  they  do 
not  govern  bills  in  the  nature  of  bills  of  interpleader,  it  may  be 
that  the  relief  here  asked  can  be  had.  1' he  only  material  differ- 
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ence  between  the  two  kinds  of  bills,  pointed  out  by  the  courts 
and  the  law  writers  is  that,  in  a  bill  in  the  nature  of  a  bill  of  in- 
terpleader, the  plaintiff  may  show  that  lie  has  an  interest  in  the 
subject  matter  of  the  controversy  between  the  defendants.  Some- 
times the  statement  of  the  nature  of  this  bill  is  very  general  and 
somewhat  indefinite.  Thus,  in  Story's  Eq.  PL  (10th  Ed.)  sec- 
tion 297&,  it  is  said :  "There  are  many  cases  where  a  bill,  in  the 
nature  of  a  bill  of  interpleader,  will  lie  by  a  party  in  interest  to  * 
ascertain  and  establish  his  own  rights,  where  there  are  other  con- 
flicting rights  between  third  persons."  Substantially,  the  same 
knguage  is  used  in  11  Enc.  PL  &  Pr.  479,  and  in  Sand's  Suit  in 
Eq.  section  588.  There  is  no  suggestion  by  these  authors  that 
there  is  any  further  departure  from  the  principles  governing  a 
pure  bill  of  interpleader.  Must  not  the  defendants  claim  the 
same  thing  from  the  plaintiff,  according  to  the  requirement  in  a 
pure  bill  of  interpleader?  Must  not  a  relation  of  privity  exist 
between  the  defendants?  Can  a  tenant  require  his  landlord  to 
interplead  with  a  third  person  claiming  under  a  strange  and 
hostile  title  ?  If  the  plaintiff  show  by  his  bill  that  he  is  in  the 
attitude  of  a  wrongdoer  toward  one  of  the  defendants,  may  he 
require  an  interpleader  ?  The  language  of  a  definition  of  a  bill 
in  the  nature. of  a  bill  of  interpleader,  found  in  the  books,  does 
not  answer  any  of  these  questions  in  the  affirmative,  or  indicate 
that  the  principles  governing  a  pure  bill  of  interpleader  are  re- 
laxed in  any  of  these  particulars.  Nor  do  any  of  the  decided 
cases  countenance  such  a  proposition. 

The  plaintiff,  in  a  bill  in  the  nature  of  a  bill  of  interpleader, 
shows  that  he  has  an  interest  in  the  property  or  fund  which  forms 
the  subject  matter  of  the  controversy  between  the  defendants. 
It  must  not  be  an  interest  which  he  hopes  or  expects  to  acquire 
as  the  result  of  the  litigation  between-  them.  "  It  must  be  a  sub- 
sisting, vested  equitable  interest.  A  good  illustration  of  the 
principles  governing  such  a  bill  is  found  in  the  case  of  Mitchell 
v.  IIaijne,  2  Sim.  &  Stu.  63,  1  Eng.  Ch.  R.  347,  holding  as  fol- 
lows :  "If  an  action  is  brought  against  an  auctioneer  for  a  de- 
posit, he  cannot  file  a  bill  of  interpleader,  if  he  insists  upon  re- 
taining either  his  commission  or  the  duty/'  Here  the  plain- 
tiff set  up  an  interest  in  himself.  If  it  had  been  such  an  interest 
as  might  have  been  properly  set  up  in  a  bill  in  the  nature  of  a 
bill  of  interpleader,  the  bill  would  have  been  entertained  and  re- 
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lief  granted  him.  But  what  sort  of  an  interest  was  it  that  he 
claimed?  The  bidder  had  made  a -deposit  with  him  upon  the 
price  bid  for  the  property,  For  some  reason,  the  contract  be- 
tween the  bidder  and  the  owner  of  the  property  was  not  consum- 
mated. The  auctioneer  was  not,  or  may  not  have  been,  entitled  to 
his  commission  until  the  consummation  of  the  sale.  In  order 
to  establish  an  interest  in  himself,  not  to  protect  .an  interest 
already  acquired  and  perfected,  he  sought  to  bring  the  owner 
and  bidder  into  court  and  compel  them  to  settle  their  controversy 
in  order  that  he  might  acquinf  his  commission.  He  attempted 
to  make  them  litigate  their  differences,  at  their  own  costs,  in 
order  to  confer  upon  him  a  right  to  a  part  of  the  fund. 

A  case  which  illustrates  the  conditions  under  which  a  bill  o* 
this  kind  may  be  sustained  is  Parks  v.  Jackson,  11  Wend.  (N. 
Y.)  442.  A  purchaser  of  land  by  contract  entered  upon  the 
same,  made  improvements,  paid  the  purchase  money  and  obtained 
a  deed.  Before  he  made  the  payment  and  obtained  his  deed, 
a  chancery  suit  was  commenced  against  his  vendor  by  a  creditor 
of  the  grantor  of  the  vendor  to  avoid  his  title,  as  having  been 
fraudulently  obtained.  He  had  no  actual  notice  of  the  fraud  of  his 
vendor  until  after  he  had  purchased,  entered  upoin  and  improved 
the  land.  It  was  held  that  he  might  compel  his  vendor  and  the 
creditor  to  interplead.  As  it  appeared  that  the  purchaser  had 
already  acquired  an  equity  in  the  land  and  that  the  creditor,  al- 
though proceeding  against  the  title  to  the  land,  really  sought  to 
obtain  satisfaction  of  his  judgment  out  of  the  purchase  money 
and  was  not  concerned  about,  nor  interested  in,  the  title  claimed 
by  the  purchaser,  except  to  revest  it  in  the  debtor  as  a  means  of 
obtaining  satisfaction  of  his  judgment,  the  controversy  was,  in 
substance,  one  between  the  vendor  and  the  creditor  over  the  pur- 
chase money,  as  to  which  the  purchaser  made  no  claim,  he  hav- 
ing been  perfectly  willing  to  pay  the  purchase  money.  He  made 
no  claim  to  the  thing  really  contended  for  by  the  defendants,  but 
he  did  claim  an  interest  in  the  real  estate  incidentally  involved 
iu  that  controversy. 

A  case  which  goes  perhaps  a  little  further  is  Darden  v.  Burns,  6 
Ala.  362.  There,  a  testator  had  given  to  his  daughter  and  her 
heirs  a  negro  woman  and  provided  in  his  will  that,  if  the  daugh- 
ter should  have  no  lawful  heirs,  then  the  woman  should  revert  to 
his  family  or  estate.     The  daughter  married  and  afterwards 
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died  without  issue.  Soon  afterwards  the  husband  died  and  his 
administrator  sold  the  negro  and  her  children  and  grand  child- 
ren, and  they  were  purchased  by  one  Mattison  and  others,  who 
executed  their  writings  obligatory  for  the  amounts  of  their  re- 
spective purchases,  payable  to  the  administrator.  Then  another 
daughter  of  the  testator  set  up  a  claim  to  these  negroes  under 
the  will,  and  the  purchasers  brought  a  suit  to  compel  her  to 
interplead  with  the  administrator,  and  the  court  entertained  the 
bill.  Upon  an  appeal,  the  Supreme  Court  treated  it  as  a  bill  in 
the  nature  of  a  bill  of  interpleader.  Its  character  is  not  dis- 
cussed to  any  extent.  It  seems  to  have  been  treated  as  one  pre- 
senting merely  a  contention  over  the  purchase  money.  In  that 
case,  as  in  the  case  last  above  cited,  it  is  to  be  observed  that  the 
relations  of  privity  existed  between  the  defendants,  and  that  the 
defendants  claim  the  same  thing  under  the  same  original  title, 
and  that  the  plaintiff  and  the  third  party  to  the  transaction  both 
claimed  under  the  same  person,  mediately  or  immediately.  It  is 
further  to  be  observed  that,  in  neither  case,  was  the  plaintiff  in  the 
attitude  of  a  wrongdoer  or  trespasser  as  to  either  of  the  defend- 
ants. Neither  does  it  appear  that  the  plaintiff  had  in  either  case 
contracted  or  incurred  %n  independent  and  separate  obligation  or 
liability  to  one  of  the  parties  which  could  not  be  settled  in  the 
litigation  between  them  over  the  matters  submitted  by^the  bill. 
IFrom  the  bill  in  this  case,  it  appears  that  the  plaintiffs  have 
cut  some  of  the  timber  and  are  claiming  other  timber  which  may 
be  across  the  line  on  the  lands  of  persons  other  than  those  from 
whom  they  have  purchased.  Whether  this  timber  is  beyond  the 
line  or  not,  i«  the  very  question  they  desire  to  have  determined. 
They  claim  it  under  one  title,  while  the  Burdetts  and  Johnson 
and  the  persons  from  whom  they  purchased  claim  the  same  timber 
under  a  distinct,  adverse  and  hostile  title.  There  is' no  shadow 
of  privity  between  the  two  classes  of  defendants  to  the  bill. 
Moreover,  in  strictness,  the  two  classes  of  defendants  do  not 
claim  the  same  thing,  for  the  identity  of  the  property  is  to  be 
determined  as  well  as  by  the  title  under  which  it  is  claimed  as 
by  its  physical  character,  form  and  location.  In  one  event,  it 
may  be  the  timber  of  the  five  thousand  acre  tract  held  tinder 
the  title  claimed  by  Broun  and  his  co-owners.  In  another  event, 
it  would  be  property  held  under  the  Cole  and  Chapman  title. 
That  these  titles  are  adverse,  is  admitted  by  the  bill  and  shown 
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by  the  allegations  thereof.  The  principles  hereinbefore  referred 
to  plainly  show  that  for  this  reason,  the  bill  is  not  good. 

Another  defect  is  its  failure  to  show  a  vested  equitable  title 
to  the  timber  in  the  plaintiffs.  Like  the  case  of  Mitchell  v. 
Hayne,  cited,  it  discloses  an  effort  on  the  part  of  the  plaintiffs  to 
bring  the  defendants  in  to  litigate,  at  their  own  cost  and  for  the 
benefit  of  the  plaintiffs,  a  matter  which  they  may  not  desire  to 
litigate,  in  the  hope  that  it  will  result  in  establishing  the  title 
of  the  plaintiffs  to  timber  which  they  have  already  cut  and  other 
timber  which  they  desire  to  cut,  and  as  to  all  of  which  they  may 
not  now  have  any  title. 

Again,  if  the  claim  of  the  vendors,  Burdetts  and  Johnson, 
stated  in  the  bill,  should  be  sustained,  the  plaintiffs  will  be,  as 
to  them,  wrongdoers.  If  the  location  of  the  line  is  as  claimed 
by  the  Burdetts  and  Johnson  and  their  vendors,  the  plaintiffs 
are  trespassers,  and  the  settlement  of  the  boundary  line  upon  this 
bill  would  foreclose  and  determine  a  question  which  is  wholly 
foreign  to  the  contract  upon  which  all  the  rights  of  the  plain- 
tiffs are  predicated.  See  Shaw  v.  Coster,  8  Paige  (N".  Y.)  339; 
Qvinn  v.  Green,  1  Ired.  Eq.  (N.  C.)  229. 

By  this  trespass,  if  there  has  been  one.  and,  if  one  theory  of 
the  bill  should  be  sustained,  there  has  been  one,  the  plaintiffs 
have  incurred  a  liability  to  one  set  of  the  defendants  with  which 
the  other  class  have  nothing  whatever  to  do,  and,  if  the  relief 
asked  for  by  the  plaintiffs  should  be  granted,  and  these  two  sets 
of  land  owners  should  be  brought  in  and  compelled  to  litigate  the 
question  of  location  of  the  boundary  line,  one  of  the  principles 
governing  interpleaders  would  be  plainly  violated,  namely,  that 
a  plaintiff  who  has  incurred  an  independent  liability  to  one  of  the 
defendants  cannot  compel  an  interpleader.  See  Ctwvshay  v. 
Thornton,  2  My.  &  Cr.  1,  14  E.  C.  1 ;  Desborough  v.  Harris,  5 
DeG.  M.  &  G.  437. 

So  much  6f  the  bill  as  purports  to  set  forth  matter  of  estop- 
pel, seems  not  to  be  relied  upon  by  counsel  for  appellees.  Little 
or  nothing  is  said  about  it  in  the  brief.  For  the  most  part,  the 
facts  set  up  on  the  theory  of  estoppel,  so  far  as  they  relate  to 
the  location  of  the  disputed  lines  are  only  matters  of  evidence, 
in  the  nature  of  admissions,  and  are,  therefore,  available  at  law. 
The  whole  controversy  between  Stephenson  and  Coon  on  the  one 
side  and  the  Burdetts  and  Johnson  on  the  other  relates  to  the 
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title  of  certain  timber  which  is  dependent  upon  the  location  of 
the  line.  All  the  acts,  conduct  and  representations,  relied  upon 
by  way  of  estoppel,  relate  to  the  location  of  the  line.  In  any 
action  at  law  by  the  plaintiff  for  the  recovery  of  timber  or  upon 
their  defense  to  any  action  for  the  same  timber  by  the  defend- 
ants, these  facts  would  be  admissible  as  evidence  in  determining 
the  location  of  the  line  and  that  would  settle  the  question  of 
title  to  the  timber.  Hence,  the  demand  asserted  by  the  bill  is 
purely  legal  and  the  facts  alleged  by  way  of  estoppel  amount  to 
mere  evidence  of  title.  The  law  affords  an  adequate  remedy. 
All  their  expenditures  and  contracts  are  based  upon  the  value  of 
the  timber.  If  they  have  title  to  it,  and  it  is  in  their  possession, 
do  they  require  the  aid  of  a  court  of  equity  to  maintain  their 
possession  and  vindicate  their  title?  If  the  defendants  have 
taken  or  should  take  timber  belonging  to  them  and  withhold 
possession  thereof  or  convert  it  to  their  own  use,  are  there  not 
legal  remedies  adequate  to  the  vindication  of  their  rights,  and 
the  reclamation  of  their  property  or  its  value?  i 

In  this  State,  the  mere  taking  of  timber  is  not  regarded  as  ir- 
reparable injury  to  the  owner,  entitling  him  to  the  benefit  of  an 
injunction.  Some  additional  fact  must  appear  by  reason  of 
which  the  remedies  provided  by  law  are  inadequate  to  his  full 
and  complete  protection,  such  as  the  insolvency  of  the  tres- 
passer. Cox  v.  Douglass,  20  W.  Va.  175 ;  McMillan  v.  Ferrell,  7 
W.  Va.  223;  Watson  v.  F  err  ell,  34  W.  Va.  406;  Cresap  v. 
Kemble,  26  W.  Va.  603. 

The  demurrer  was  not  interposed  until  February  16,  1904, 
when  the  orders  complained  v*  were  entered,  and  Icing  after  the 
answer  had  been  filed.  Therefore,  it  is  suggested  that  it  came 
too  late,  although,  in  their  answer,  the  defendants  gave  notice 
that  they  did  not  waive  any  insufficiency,  defect  or  imperfection 
in  the  bill.  This  position  is  untenable.  Bassett's  Admr.  v.  Cuuir 
ningham,  7  Leigh  402 ;  Rossett  v.  Greer,  3  W.  Va.  1. 

As  the  bill  plainly  fails  to  present  any  equity  in  the  plaintiffs, 
the  motion  to  dissolve  the  injunction  and  the  demurrer  should 
each  have  been  sustained  and  the  bill  dismissed.  Therefore, 
the  decree  complained  of  will  be  reversed,  both  injunctions  dis- 
solved and  the  bill  dismissed,  and  the  appellees  must  pay  to  the 
appellants  their  costs  in  the  circuit  court  as  well  as  their  costs 
in  this  Court  k  Reversed. 
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CHARLESTON. 

Swiger  v.  Hayman  et.  ai. 
Submitted  June  6,  1904— Decided  October  25,  1904.  /  g  m 

1.  Executobt  Contract.  \ 

A  mere  declaration,  by  one  of  the  parties  to  an  executory^  m    . 

x     contract,  of  an  Intention  not  to  perform  it,  which  is  retracted  \        m    sio 
almost  lmmdlately  and  before  any  declaration  has  been  made  \ 
or  act  done  by  the  other  party  in  respect  to  such  renunciation,     J 
and  before  injury  therefrom  has  resulted  to  him  or  a  change     / 
in  his  situation  or  the  condition  of  the  subject  matter  has  oc-    / 
curred,  does  not  constitute  a  breach,  unless,  perhaps,   in  the   J 
case  of  a  contract  of  marriage,  or  other  similar  contract,  im-  / 
posing  peculiar  obligations  upon  the  parties  during  the  time/ 
intervening  between  the  making  and  performance  thereof,     (p/ 
127). 

2.  Interpleader — Suit — Cost. 

On  an  interpleader,  respecting  a  sum  of  money  in  the  hands 
of  the  plaintiff,  occasioned  by  the  fault  of  one  of  the  defend- 
ants, cost  out  of  the  fund  should  be  decreed  to  the  plaintiff, 
and  the  defendant  who  is  not  in  fault  Is  entitled  to  a  decree 
against  the  other  defendant  for  the  costs  so  taken  out  of  the 
fund  as  well  as  for  his  own  costs,     (p.  128). 

Appeal  from  Circuit  Court,  Harrison  County. 

Bill  by  John  R.  Swiger  against  N".  J.  Hayman  and  others. 
Decree  for  plaintiff  and  defendant  Mark  appeals.  Decree  in 
favor  of  Hayman  and  Costor  reversed,  and  decree  in  favor  of 
Mark  entered. 

Reversed. 

Davis  &  Davis  and  John  Bassel,  for  appellees. 

M.  G.  Sperey  and  E.  S.  Douglas,  for  appellant. 

POFFENBEBGEB,  PRESIDENT: 

The  vital  question  presented  here  is,  whether  a  mere  renun- 
ciation of  an  executory  contract  by  one  of  the  parties  thereto 
which  is  recanted  or  retracted  within  a  few  minutes  afterwards, 
and  before  any  declaration  has  been  made  or  act  done  by  the 
other  party,  in  respect  to  such  renunciation,  and  before  any 
change  in  the  situation  of  the  parties  or  the  subject  matter  of  the 
contract  has  taken  place,  constitutes  a  breach  of  the  agreement. 
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The  litigation  arose  upon  the  following  contract : 

"This  Agreement,  made  this  26th  day  of  March,  1901,  by  and 
between  C.  E.  Mark,  of  the  first  part,  and  Hayman  &  Coston,  of 
the  second  part,  all  of  the  county  of  Harrison  and  State  of  West 
Virginia : 

"Witnesseth: — that  the  said  party  of  the  first  part  has  this 
day  bargained  and  sold  unto  the  parties  of  the  second  part,  all 
his  stock  of  groceries  and  merchandise,  now  in  the  Goff  Building 
in  the  city  of  Clarksburg,  W.  Va.,  on  the  following  terms  Mid 
conditions,  that  is  to  say, — for  cash  at  invoice,  plus  twenty-five 
per  cent,  additional,  and  this  sale  is  to  include  all  fixtures  and 
appliances  used  by  the  said  party  of  the  first  part,  including 
horse,  delivery  wagon  and  harness. 

"The  invoice  of  the  stock  hereby  sold  is  to  be  made  Thursday, 
March  the  28th,  1901,  and  on  the  following  days  if  necessary  to 
complete  the  same. 

"And  the  parties  hereto  hereby  deliver  into  the  hands  of  John 
R.  Swiger,  their  checks  for  the  amount  of  two  hundred  dollars 
each,  to  be  held  as  liquidated  damages  to  either  of  the  parties,  in 
case  either  of  the  parties  hereto  shall  retract  the  sale. 

'  ( Signed ) ,  C.  E.  Mark,  ( Seal) . 

c( Signed),  Hayman  &  Coston,  (Seal). 
"By  Newell  J.  Hayman/' 

Upon  the  signing  of  this  paper,  the  checks  mentioned  therein 
were  made  and  deposited  as  therein  agreed.  This  occurred  on 
Tuesday,  the  26th  day  of  March,  1901,  and,  on  the  second  day 
thereafter,  Thursday,  the  parties  began  listing  the  stock  of  goods. 
In  the  evening  of  that  day,  after  the  listing  had  been  completed, 
or  about  so,  the  question  of  valuation  came  up,  and  the  purchas- 
ers called  for  the  invoices.  They  were  produced  on  the  next 
morning  and  the  work  of  inserting  the  values  was  taken  up. 
Very  soon  thereafter,  some  articles  which  had  been  purchased  in 
New  York  appeared  on  the  list  and  Mark  said  ten  cents  must  be 
added  for  drayage  and  an  additional  amount  for  freight.  To 
this,  Hayman  and  Coston  objected.  Thereupon  they  resorted  to 
a  lawyer  for  his  advice  as  to  the  meaning  of  the  terms,  "at  in- 
voice/' as  used  in  the  contract.  This  did  not  result  in  an  agree- 
ment and  Mark  left  the  room.  He  says  that,  before  leaving,  he 
proposed  an  arbitration,  and  that  Hayman  said,  "We  won't  do  it, 
we  are  strangers  here  and  don't  want  to  get  the  worst  of  it.    We 
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will  settle  it  by  law."  Mark  says  he  then,  went  down  stairs,  and, 
being  advised  by  a  friend  to  yield,  returned  in  a  few  minutes  and 
announced  his  willingness  to  do  so,  but  that  Hayman  said,  "No, 
sir,  we  will  settle  it  by  law."  Hayman  says  Mark  said,  before 
leaving  the  room,  "We  will  settle  it  in  court.  Get  yourself 
ready" :  and  that,  after  going  out,  he  returned  in  probably  ten  or 
fifteen  minutes,  and  said  he  would  yield  the  freight  and  drayage 
and  asked  them  io  go  over  with  him  and  fix  it  up,  to  which  he 
(Hayman)  replied,  "No,  Mr.  Mark,  you  have  broken  your  con- 
tract and  we  are  not  ready  for  any  new  one."  Coston's  testi- 
mony is  substantially  the  same  as  that  of  Hayman,  except  that 
he  did  not  hear  what  Mark  said  upon  returning  to  the  room. 
On  March  29,  1901,  the  succeeding  day,  Mark  caused  a  notice 
to  be  served  upon  Hayman  and  Coston,  making  known  his  readi- 
ness to  carry  out  the  contract,  demanding  compliance  with  its 
terms  on  their  part  and  saying  he  would  demand  possession  of 
the  checks,  if  they  did  not  comply  on  that  day.  This  notice 
they  disregarded. 

The  next  step  was  an  action  before  a  justice  of  the  peace, 
brought  by  Hayman  and  Coston  against  Swiger,  the  stakeholder, 
on  the  same  day  on  which  Mark's  notice  was  served  upon  them. 
Thereupon  Swiger  commenced,  in  the  circuit  court  of  Harrison 
county,  a  suit  in  equity,  enjoining  prosecutions  against  him,  and 
praying  that  the  contending  claimants  of  the  fund  in  his  hands 
be  required  to  interplead  in  that  suit,  concerning  the  fund  in 
dispute.  They  did  so,  with  the  result  that  the  two  checks  were 
delivered  over  to  the  clerk,  collected,  and  a  decree  pronounced 
directing  payment  of  the  entire  amount,  four  hundred  dollars, 
to  Hayman  and  Coston,  and  from  that  decree  Mark  has  ap- 
pealed. 

This  decree  rests  upon  two  theories.  First,  that  there  was  a 
repudiation  by  Mark  of  the  entire  contract.  Second,  that  the 
mere  repudiation  of  it,  without  any  act  done  or  declaration  made 
by  Hayman  and  Coston,  or  change  of  condition,  released  them. 
As  to  the  first  of  these  two  propositions,  it  is  unnecessary  to  say 
anything.  The  unsoundness  of  the  second  reverses  the  decree. 
The  renunciation  of  the  contract  by  Mark,  if  there  was  one,  was 
retracted  immediately  and  before  the  other  parties  had  an- 
nounced any  purpose  or  intention  in  respect  to  it,  and  before  they 
were  in  any  way  prejudiced  by  it    The  Supreme  Court  of  the 
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United  States  in  Smoot  v.  United  States,  15  Wall.  36,  and  in 
Dingley  v.  Oler,  117  U.  S.  490,  has  approved  the  following 
statement  of  the  law  in  Benjamin  on  Sales  (7th  Ed.)  section 
568,  as  sound:  "But  a  mere  assertion  that  the  party  will  be 
unable  or  will  refuse  to  perform  his  contract  is  not  sufficient  ^  it 
must  be  a  distinct  and  unequivocal  absolute  refusal  to  perform 
the  promise,  and  must  be  treated  and  acted  upon  as  such  by  the 
party  to  whom  the  promise  was  made;  for  if  he  afterwards 
continue  to  urge  or  demand  compliance  with  the  contract,  it  is 
plain  that  he  does  not  understand  it  to  be  at  an  end."  To  the 
same  effect  is  the  text  in  Hammon  on  Contracts,  section  456. 

In  Shaw  v.  Republic  Life  In&  Co.,  69  N".  Y.  286,  the  court 
announces  the  law  as  follows :    "When  one  of  the  parties  to  an 
executory  contract  announces  to  the  other  that  he  will  not  per- 
form, and  does  not  before  the  time  fixed  for  the  performance 
of  a  condition  precedent,  by  the  other  withdraw  his  declaration, 
such  other  party  is  excused  from  perf ormanceT  or  an  offer  to  per- 
form upon  his  part,  find  may,  when  the  day  haa-passedJor  per- 
formance by  the  one  who  has  so  declared  his  purpose,  maintain 
an  action  for  a  breach  of  the  contract."    A  case  in  point  is 
Traver  v.  Halstead,  23  Wend.  66,  concerning  an  executory  con- 
tract for  the  sale  of  a  farm  by  Halstead  to  Traver.    Before  the 
expiration  of  the  time  for  closing  the  contract,  Traver  gave  Hal- 
stead notice  that  he  would  not  take  and  pay  for  the  land,  but  af- 
terwards, on  the  day  appointed  for  payment,  he  tendered  pay- 
ment, whereupon  Halstead  refused  to  convey,  and  the  court  held 
that  there  was  no  breach  of  the  contract  on  the  part  of  Traver. 
Cowen,  Judge,  in  delivering  the  opinion  of  the  court,  said :  "But 
the  refusal  on  the  4th  was  not  conclusive  on  the  plaintiff.  He  had 
a  right  to  change  his  mind,  as  he  avers  that  he  did,  which  is  not 
denied  by  the  plea,  and  still  present  himself  and  offer  to  perform 
on  the  fifth.    This  was  equivalent  to  a  revocation  of  what  he  had 
before  said,  which  could  not  operate  as  more  than  a  mere  license 
or  excuse  to  the  defendant  for  not  being  ready.    The  refusal  did 
not  discharge  the  covenant;   but   we  would   not  allow   the 
plaintiff  thus  to  play  a  trick  on  the  defendant.  He  does  not,  how- 
ever, say  he  had  been  thrown  off  his  guard,  and  that  he  merely 
wanted  time  therefore.    He  admits,  by  not  denying,  what  the 
plaintiff  avers  in  his  declaration  that  when  he  did  come,  and 
tender  a  performance,  the  defendant  met  him  with  a  general  re- 
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fusal;  and  would  not  even  receive  the  securities.  Non  constat 
that  he  had  parted  with  the  title,  or  taken  any  steps  in  conse- 
quence of  the  notice  of  the  day  before,  so  as  to  be  prejudiced  by 
it.  If  he  had,  then  the  plaintiff  ought  to  be  estopped  from  in- 
sisting on  performance.  But  he  recanted  his  refusal  within  the 
time  fixed  by  the  covenant,  and  the  defendant  still  continued,  for 
aught  we  hear,  on  the  5th  and  up  to  the  time  of  the  recantation 
in  all  respects  as  able  to  perform  as  he  would  have  been  had  the 
plaintiff  said  nothing."  Much  of  the  doctrine  relied  upon  by  the 
appellees  is  said  to  have  been  declared  in  Daniel  v.  Newton,  114 
Mass.  530,  not  to  be  sound  law,  or,  rather,  not  applicable  to 
cases  of  this  kind,  but  to  contracts  of  marriage,  in  which  there 
are  mutual  obligations  of  relationship  to  be  maintained  before 
the  time  of  performance  of  the  contract,  and  which  are  sun- 
dered by  mere  renunciation.  That  case  holds  as  follows :  "An 
action  for  the  breach  of  a  written  agreement  to  purchase  land, 
brought  before  the  expiration  of  time  given  for  the  purchase, 
cannot  be  maintained  by  proof  of  the  absolute  refusal  on  the  de- 
fendant's part  ever  to  purchase." 

To  the  possible  suggestion  that  here  the  recantation  did  not 
come  before  the  time  for  performance,  appointed  by  the  contract, 
the  reply  is  that,  unlike  a  contract  for  the  payment  of  money, 
this  one  cannot  be  instantaneously  performed.  To  take  an  in- 
voice, including  the  ascertainment  of  values,  requires  time,  and 
this  must  have  been  in  the  contemplation  of  the  parties.  The 
contract  is  silent  as  to  the  day  or  hour  of  the  completion  of  its 
execution.  Nothing  more  than  a  slight  interruption  and  delay 
occurred  by  reason  of  the  act  of  Mark,  complained  of  and  relied 
upon  as  a  breach.  The  other  parties  took  no  step  whatever  in 
consequence  of  his  renunciation.  Their  situation  was  not  changed 
or  altered  in  the  least,  and  they  did  not  signify  by  word  or  act 
what  their  wishes  or  purposes  were,  what  interpretation  they  put 
upon  the  language  and  conduct  of  Mark,  nor  what  they  intended 
to  do,  until  after  he  had  retracted,  and  then  it  was  too  late. 

Under  the  foregoing  principles,  the  decree  in  favor  of  Hayman 
and  Coston  must  be  reversed  and,  as  upon  the  whole  case,  it  ap- 
pears that  they  have  failed  to  comply  with  their  contract,  Mark 
is  entitled  to  his  damages,  according  to  the  stipulation  of  the 
agreement,  and  also  to  the  money  deposited  by  him  to  answer 
for  any  default  on  his  part.    Therefore,  it  being  the  duty  of  this 
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Court  to  pronounce  such  a  decree  as  the  circuit  court  should 
have  entered,  the  decree  complained  of  will  be  reversed  and  a  de- 
cree entered,  directing  the  payment  to  Mark  of  said  sum  of  four 
hundrd  dollars,  less  costs  to  the  plaintiff  up  until  the  time  of 
the  payment  of  said  sura  into  court,  which  are  decreed  to  him 
out  of  the  fund,  and  requiring  the  appellees,  Hayman  and  Cos- 
ton  to  pay  to  the  appellant  Mark  his  costs  in  the  circuit  court  as 
well  as  his  costs  in  this  Court,  and  also  to  the  said  Mark  the 
costs  of  the  plaintiff  aforesaid,  so  as  to  reimburse  him  to  the 
extent  of  the  deduction  from  the  fund  in  court  for  said  pur- 
pose. 11  Ency.  PI.  &  Pr.  475;  Aldridge  v.  Meaner,  6  Ves.  Jr. 
418 ;  Beers  v.  Spooner,  9  Leigh  153. 

Reversed. 


CHARLESTON. 

State  v.  McKain. 

Submitted  September  9,  1904.    Decided  November  1,  1904. 

1.     Assault  and  Battery —  Jurisdiction, 

Assault  and  battery  is  an  offense  at  common  law,  and  cog- 
nizable as  such  by  our  circuit  courts,  and  other  courts  which 
exercise  like  jurisdiction  in  such  cases.  Upon  conviction  of 
the  accused  upon  an  indictment  for  assault  and  battery,  the 
court  may  impose  upon  him  a  fine,  or  imprisonment,  or  both, 
at  its  discretion,  limited  only  by  the  constitutional  inhibition 
that  excessive  fines  shall  hot  be  imposed,  nor  cruel  and  un- 
usual punishment  inflicted,     (p.  131). 

Error  to  Circuit  Court,  Marion  County. 

Charles  J.  McKain  was  convicted  of  assault,  and  brings  error. 

Affirmed. 
C.  H.  Leeds,  for  plaintiff  in  error. 

C.  Powell  and  Attorney  General,  for  the  State. 

Miller,  Judge: 

C.  J.  McKain  was  indicted  in  the  circuit  court  of  Marion 
county  for  assault  and  battery  upon  Mrs.  J.  H.  Downey.     The 
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indictment  is  in  the  usual  form.  It  was  certified  by  the  circuit 
court  to  the  "Intermediate  court"  of  that  county,  in  pursuance 
of  the  act  of  the  Legislature  relating  thereto,  and  was  therein 
docketed  for  trial.  Afterwards,  in  the  last  mentioned  court, 
the  defendant  asked  leave  to  file  his  special  plea  in  writing  of 
autre  fais  acquit,  which  being  objected  to  by  the  State,  the  ob- 
jection was  sustained,  and  leave  to  file  the  same  was  refused. 
Thereupon  the  defendant  excepted  to  the  ruling  of  the  court. 
The  defendant  then  entered  his  plea  of  not  guilty,  upon  which- 
issue  was  joined,  and  a  jury,  after  hearing  all  of  the  evidence- 
adduced,  by  both  the  State  and  the  defendant,  found  the  de- 
fendant guilty  of  an  assault.  A  motion  by  the  defendant  to  set 
.aside  the  verdict  and  grant  him  a  new  trial  was  overruled  by  the 
court;  and  a  judgment  was  then  rendered  that  the  State  recover 
from  the  defendant  a  fine  of  twenty-five  dollars,  and  the  costfr 
of  the  prosecution ;  and  that  the  defendant  be  also  imprisoned  in 
the  county  jail  for  the  period  of  sixty  days. 

A  writ  of  error  to  this  judgment  was  refused  by  the  circuit 
court  of  said  county,  but,  on  petition  of  defendant,  such  writ, 
with  supersedeas,  was  allowed  by  one  of  the  Judges  of  this  Court. 
Plaintiff  in  error  insists  that  the  rejection  of  his  special  plea, 
the  introduction  of  certain  evidence  objected  to  by  him,  the  re- 
fusal to  allow  other  evidence  offered  by  him  to  go  to  the  jury, 
and  the  refusal  of  the  court  to  set  aside  the  verdict  and  grant 
him  a  new  trial  on  the  ground  that  said  verdict  was  and  is  con- 
trary to  the  evidence,  were  and  are  prejudicial  to  him.  All  th$- 
evidence  given  to  the  jury  is  made  part  of  the  record.  The  paper 
offered  by  defendant  as  his  plea  of  autre  fois  acquit  is  in  the* 
words  and  figures  following: 

"And  the  said  Charles  J.  McKain,  in  his  own  proper  person, 
here  now  comes  into  Court,  and  having  heard  the  said  indict- 
ment read  to  him,  says:  that  the  State  ought  not  further  to- 
prosecute  the  said  indictment  against  him,  the  said  Charles  J. 
McKain ;  because  he  says  that  heretofore,  to  wit,  on  the  26th  day 
of  May,  1902,  before  A.  L.  Lehman,  Mayor  of  the  City  of  Fair- 
mont, Marion  county,  W.  Va.,  at  the  office  of  said  Mayor,  in  said 
city,  County  and  State,  the  said  Charles  J.  McKain  was  tried 
and  acquitted,  for,  and  of  the  said  offense  charged  in  the  said 
indictment  8ginst  him;  that  the  said  Henry  Downey,  one  of 
the  prosecuting  witnesses  named  in  the  said  indictment,  was,  on 
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the  day  and  year  aforesaid  a  special  officer  or  poilceman  in  the 
•employ  of  the  Baltimore  and  Ohio  Kailroad  Company,  a  corpora- 
tion, that  he,  the  said  Henry  Downey,  on  the day  of 

Hay,  1902,  arrested  him,  the  said  Charles  J.  McKain,  while  he, 
the  said  Charles  J.  McKain,  was  a  passenger  at  the  Baltimore 
sand  Ohio  Passenger  depot,  in  the  said  City  of  Fairmont,  and 
confined  him,  the  said  Charles  J.  McKain,  in  the  jail  of  said 
City  of  Fairmont.  That  on  the  day  and  year  first  above  men- 
tioned, he,  the  said  Henry  Downey,  appeared  before  the  said  A. 
L.  Lehman,  Mayor,  then  and  there  Mayor  of  said  City  of  Fair- 
mont, as  aforesaid,  and  preferred  charges,  and  made  information 
against  him,  the  said  Charles  J.  McKain,  to  wit :  on  the  day  and 
year  last  aforesaid  was,  and  had  been  guilty  of  drunkenness  and 
disorderly  conduct,  on  which  said  charge  the  said  Mayor,  on  the 
day  and  year  first  above  mentioned,  tried  the  said  Charles  J. 
McKain,  and  after  hearing  all  of  the  evidence  adduced  against 
him,  the  said  Charles  J.  McKain,  on  the  said  trial,  the  said 
Mayor  promptly  then  and  there  on  said  26th  day  of  May,  1902, 
discharged  and  fully  acquitted  him,  the  said  Charles  J.  McKain 
of  each  and  all  of  the  said  offenses,  as  by  the  record  thereof  will 
appear,  which  judgment  remains  in  full  force  and  effect  and  has 
not  in  the  least  been  reversed  or  made  void. 

"And  the  said  Charles  J.  McKain,  in  fact  says:  That  he  is 
the  said  Charles  J.  McKain ;  that  the  said  Charles  J.  McKain  so 
tried  and  acquitted  as  aforesaid,  and  the  Charles  J.  McKain 
named  in  the  said  indictment  are  one  and  the  same  person,  and 
not  other  and  different  persons ;  that  the  offense  of  which  he,  the 
said  Charles  J.  McKain  was  charged,  tried,  and  acquitted,  as 
aforesaid,  and  the  offense  of  which  he,  the  Charles  J.  McKain  is 
now  indicted  are  one  and  the  same,  and  not  other  and  different 
offenses.  And  this  he,  the  said  Charles  J.  McKain  is  ready  to 
verify.  Wherefore  he  prays  judgment,  and  that  by  the  court  he 
may  be  dismissed  and  discharged  from  the  said  premises  in  the 
present  indictment  specified." 

This  paper  is  plainly  insufficient,  as  a  plea  of  autre  fois  acquit, 
and  was  properly  rejected  by  the  court.  See  Bishop's  Directions 
and  Forms,  section  1043 ;  2  Whart.  Prec.  Indictments  and  Pleas, 
693,  and  cases  cited.  The  evidence  certified  is  somewhat  con- 
flictory  and  contradictory.  The  jury  is  the  judge  of  the  weight 
and  credit  to  be  attached  to  the  evidence.    It  is  only  in  cases  of 
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manifest  abuse,  or  plain  departure  from  right  and  justice  that 
the  court  can  interfere  with  the  finding  of  a  jury  in  such  mat- 
ters by  granting  a  new  trial.  Cwynn  v.  Schwartz,  32  W.  Va. 
487;  Ross  v.  GUI,  1  Wash.  (Va.)  88;  McDowell  v.  Crawford,  11 
Orat.  377;  State  v.  Hurst,  11  W.  Va.  75;  Sheff  v.  City  of  Hunt- 
ington, 16  W.  Va.  307. 

Where  a  motion  for  a  new  trial  is  made  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence  and  the  motion  is  denied, 
the  opinion  of  the  court  which  tried  the  case  is  on  such  point,  en- 
titled to  great  weight ;  and  the  appellate  court  in  such  case  will 
not  grant  such  new  trial,  unless  there  has  been  a  plain  deviation 
from  right  and  justice.  State  v.  Hunter,  37  W.  Va.  744 ;  Jones  v 
Singer  Mfg.  Co.,  38  W.  Va.  147;  Segler  v.  Beebe,  44  W.  Va. 
587. 

The  judge  of  the  trial  court  saw  the  witnesses,  heard  them 
testify,  and  passed  upon  their  evidence.  The  circuit  court  re- 
viewed the  case  upon  the  whole  record.  The  two  courts  have 
held  that  the  verdict  is  not  erroneous.  We  are  of  the  same  opin- 
ion. 

But  the  defendant  in  error  also  contends  that  the  judgment 
rendered  against  him  is  unauthorized  by  law,  and  cites  Code,  ch 
50,  sec.  219,  sub-sec.  2,  which  provides  that  fines  imposed  by 
justices  for  assault  and  battery  shall  not  be  less  than  five  dollars, 
nor  more  than  fifty  dollars.  No  power  to  imprison  is  thereby 
given.  The  jurisdiction  of  justices  is  conferred  by  statute. 
They  can  lawfully  exercise  none,  not  so  granted.  They  have  no 
common  law  powers. 

This  statute  does  not  apply  to  indictments  for  assault  and  bat- 
tery, prosecuted  in  the  circuit,  or  other  courts  which  have  like 
jurisdiction  in  such  cases.  Assault  and  battery  is  an  offense  at 
common  law,  and  is  cognizable  as  such  by  our  circuit  courts. 
The  said  intermediate  court  exercises  the  same  powers,  (subject 
to  review),  upon  the  trial  of  indictments,  certified  to  it  by  the 
circuit  court,  which  the  circuit  court  could  have  exercised.  Upon 
conviction  of  the  accused,  the  court  may  impose  upon  him  a  fine, 
or  imprisonment,  or  both,  in  its  discretion,  limited  only  by  the 
constitutional  inhibition  that  excessive  fines  shall  not  be  im- 
posed, nor  cruel  and  unusual  punishment  inflicted.  Ex  parte 
Garrison,  36  W.  Va.  686,  689. 

We  find  no  error,  and  therefore  affirm  the  judgment. 

Affirmed. 
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CHARLESTON. 

Marsh  v.  Despard  et  al. 
Submitted  June  6,  1904.     Decided  Xovember  1,  1904, 

1.  Executory  Contract — Rescission — Waiver. 

An  executory  contract  for  the  sale  of  land  can  be  rescinded 
or  waived  in  equity,  by  writng,  or  by  word  of  mouth,  if  pos- 
session of  the  land  be  given  up,  or  the  writing  be  destroyed; 
but  not  without  something  done  by  way  of  rescission  or  waiver. 
-    (p.  140). 

2.  Agreement — Rescission. 

Any  circumstance  or  course  of  conduct  from  whence  can  be 
clearly  deduced  an  agreement  to  put  an  end  to  the  original 
contract,  will  amount  to  a  rescission  of  it.     (p.  140). 

8.       Executuory  Contract — Rescission. 

A  contract  may  be  discharged  by  the  parties  thereto,  or  the 
beneficiaries  therein,  by  an  entirely  new  contract,  entered  into 
by  them,  with  reference  to  the  same  subject  matter,  the  terms 
of  which  are  co-extensive  with,  but  repugnant  to,  the  original 
contract,     (p.  139). 

Appeal  from  Circuit  Court,  Harrison  County. 
Bill  by  James   W.    Marsh   against   Charles   S.   Despard   and 
others.    Decree  for  plaintiff.    Defendants  appeal. 

Reversed. 
John  Bassel,  for  appellants. 
Davis  &  Davis,  for  appellee. 

Miller,  Judge: 

By  contract  in  writing,  bearing  date  on  the  10th  day  of  Feb- 
ruary, 18T2,  Burton  Despard,  by  James  M.  Lyon,  his  agent, 
sold  to  appellee  James  W.  Marsh,  a  tract  of  eighty-two  acres 
of  land,  situate  on  the  waters  of  Grass  Hun,  in  Harrison 
County,  (described  in  the  contract  by  metes  and  bounds,)  at 
nine  dollars  per  acre,  fifty  dollars  of  which  was  paid  in  cash, 
by  Marsh  at  the  date  of  the  contract;  fifty  dollars  thereof 
was  to  be  paid  when  Despard  and  wife  should  convey  the  land 
to  Marsh  by  deed  with  covenants  of  general  warranty ;  the  res- 
idue of  the  purchase  money  was  to  be  paid  in  six  equal  annual 
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installments  with  interest  from  the  date  first  aforesaid,  and 
the  entire  interest  was  to  be  paid  annually. 

On  the  17th  day  of  October,  1872,  Marsh  paid  to  Despard  an 
additional  fifty  dollars  on  said  purchase  money,  for  which  Des- 
pard gave  to  him  a  receipt,  specifying  therein  that  the  payment 
was  on  account  of  purchase  money  for  about  eighty-two  acres 
of  land  on  Grass  Eun,  sold  to  Marsh  by  James  M.  Lyon,  as 
Despard's  agent.    Marsh  went  upon  the  land,  built  a  house  and 
barn  thereon ;  cleared  about  fifty  acres  thereof ;  and  put  out  an  or- 
chard  of   apple   and   peach  trees,  and  has  had  actual  and  con- 
tinuous possession  thereof  ever  since,  but  Despard  never  ex- 
ecuted to  him  a  deed  for  the  land.    Despard  died  testate  in  Octo- 
ber, 1874,  leaving  him  surviving  several  children  and  heirs  at 
law,  who,  by  the  provisions  of  his  will,  were  to  share  equally 
in  the  partition  and  distribution  of  the  testator's  estate.     Ed- 
win Maxwell  qualified  as  executor  of  the  will.    On  the  6th  day 
of  December,  1881,  Marsh  paid  to  Maxwell  as  executor  one  hun- 
dred dollars  on  his  debt  to  B.  Despard  for  land.    The  note  of 
Marsh  to  Despard  for  purchase  money  of  the  land,  as  well  as 
the  title  bond  to  Marsh  for  said  land,  were  found  among  Des- 
pard's  papers  after  his  death  and  came  to  Maxwell's  hands  as 
his  executor.     Xo  other  payment  on  said  purchase  money  was 
ever  made  by  Marsh.    In  1883,  the  real  estate  of  said  Despard, 
deceased,  was  partitioned  among,  and  allotted  to,  the  persons 
entitled  thereto,  by  decree  of  the    circuit    court    of    Harrison 
county,  in  a  suit  brought  and  prosecuted  for  that  purpose.    Ap- 
pellant, C.  S.  Despard,  being  a  son  and  devisee,  was  entitled  to 
participate  in  the  partition  and  allotment.     To  him  was  as- 
signed by  said  decree  three  hundred  and  eighteen  acres  of  land 
on  Grass  Eun,  in  said  county;  and  two  store  rooms  in  the  town 
of  Clarksburg.     The  land  does  not  appear  to  have  any  other 
description  in  the  decree  of  partition.     It  is  shown  that   Des- 
pard, at  the  time  of  his  death,  owned  no  tract  of  three   hun- 
dred and  eighteen  acres  on  Grass  Eun ;  that  the  commissioners, 
who  made  the  partition  and  allotment,  did  so  without  going 
upon  the  lands,  from  surveys  and  plats  found  among  deced- 
ent's papers;  that  the  decedent  had  also  owned  a  tract  of  ono 
hundred  and  twenty-four  acres  on  Grass  Eun  which   had   been 
sold  to  one  Goodwin;  and  that  the  one  hundred    and   twenty- 
four  acres  and  eighty-two  acres  were   assessed   and  charged   to 
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Despard  on  the  land  books  with  taxes ;  that  said  Marsh  was  never 
assessed  with,  or  paid  any  taxes  on  said  eighty-two  acres ;  that  no 
lands  on  Grass  Eun  were  found,  after  said  partition  in  which 
decedent  had  any  interest  at  the  time  of  his  death,  except  said 
one  hundred  and  twenty-four,  and  eighty-two  acres,  respectively, 
and  that  said  tracts  were  not  contiguous. 

On  the  16th  day  of  November,  1889,  having  been  advised  as 
to  his  rights  in  the  premises,  by  Judge  Nathan  Goff,  of  Clarks- 
burg, who  was  a  son-in-law  of  Burton  Despard,  Marsh  executed 
to  the  Harrison  County  Oil  &  Gas  Company,  a  lease  upon  said 
eighty-two  acres  for  oil  and  gas  purposes.  Marsh  says  in  his 
testimony  that  he  knew  at  the  time  that  Judge  Goff  was  a  lawyer 
and  a  son-in-law  of  Despard,  and  that  Goff  told  him  that  it 
was  his  (Marsh's)  land.  In  April,  1893,  the  appellant,  C.  S. 
Despard,  went  to  Grass  Run  to  locate  the  lands  assigned  to  him 
as  aforesaid.  He  found  the  one  hundred  and  twenty-four  acre 
tract,  and  was  told  that  Marsh  lived  on  eighty-two  acres  that 
had  formerly  belonged  to  Burton  Despard.  He  called  upon 
Marsh  at  his  home  on  the  land,  and  informed  him  that  this  tract 
was  a  part  of  the  land  allotted  to  him  in  the  suit  for  partition 
by  the  Despard  heirs.  The  evidence  does  not  agree  as  to  what 
was  then  said  by  appellant.  Marsh  testified  that  appellant  said 
that  the  land  which  Manh  was  then  occupying  was  his  (Des- 
pard's) ;  that  he  (Despard)  had  a  deed  for  it,  and  remarked 
that  wherever  he  found  any  land  unoccupied,  which  had  orig- 
inally belonged  to  his  father,  he  intended  to  take  it;  and  fur- 
ther stated  that,  if  he  (Marsh)  intended  to  stay  on  that  land 
he  would  have  to  lease  it.  It  further  appears  that  Marsh  then 
told  appellant  that  he  had  bought  the  land  of  his  father,  and  ex- 
pected a  deed  therefor  from  the  Despard  heirs.  This  conver- 
sation is,  in  part,  denied  by  appellant,  who  says  that  he  told 
Mai*sh  that  the  commissioners  had  set  apart  to  him  three  hun- 
dred and  twenty-five  acres  of  land;  that  the  eighty-two  acre 
tract  was  part  of  it;  that  Marsh  did  not  mention  anything  about 
expecting  a  deed  from  the  heirs;  and  that  he  told  Marsh  that  he 
had  a  decree  for  the  land,  but  did  not  tell  him  that  he  had  8 
deed  therefor.  Hickman,  who  was  present,  says  that  appellant 
told  Marsh  that  he  had  a  deed  for  the  land,  and  that  Marsh 
would  have  to  lease  it  or  leave  it.  An  understanding  was  then 
had  between  Marsh  and  appellant  by  which  Marsh  was  after- 
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wards  to  go  to  Clarksburg  to  make  some  arrangement  with 
appellant  about  the  land.  Shortly  afterwards,  Marsh  did  go 
to  Clarksburg  and  met  appellant,  who  says  that  Marsh  again  told 
him  that  he  had  bought  the  land,  and  wanted  to  know  what 
appellant  was  going  to  do  about  it.  Appellant  said  to  him 
that  if  he  had  bought  the  land,  it  ought  to  be  paid  for;  that 
appellant  wanted  the  matter  settled;  that  Marsh  then  spoke 
about  renting  the  land,  but  said  he  would  first  consult  his  law- 
yer, a  Mr.  Scott,  about  it.  IJe  was  afterwards  seen  with  Mr. 
Scott,  an  attorney.  This  was  in  the  forenoon.  In  the  after- 
noon of  the  same  day,  Marsh  again  met  appellant  at  the  law 
office  of  Edwin  Maxwell,  the  executor,  the  said  title  bond  being 
there  in  the  possession  of  Despard.  Thereupon,  Maxwell  wrote 
for  the  parties,  and  Marsh  signed  an  agreement,  which  is  at- 
tested by  Maxwell  and  B.  M.  Despard,  in  the  following  words 
and  figures: 

"I  have  this  day  rented  from  C.  S.  Despard  the  tract  of  82 
acres  of  land,  on  Grass  Eun  in  Harrison  county,  where  I  now 
reside  for  one  year  from  the  first  day  of  April,  1893,  for  which 
I  am  to  pay  $25.00  on  November  1st,  1893,  and  $25.00  before 
the  1st  day  of  April,  1894. 

"If  I  see  proper  to  sow  on  said  land  a  wheat  crop  the  said 
Despard  reserves  the  right  to  purchase  said  crop  and  pay  me 
for  the  same,  and  if  we  can  not  agree  I  am  to  select  a  man  and 
he  a  man  and  they  if  necessary  a  third  man,  who  shall  say 
what  said  Despard  is  to  pay.  If  I  shall  sow  any  of  the  place  in 
either  oats  or  wheat  I  am  to  sow  grass  seed  on  same  without 
any  charge,  the  said  Despard  to  furnish  the  seed  for  me  to 
sow. 

"Given  under  my  hand  this  19th  day  of  April,  1893. 

'Witness,  J.  W.  Marsh. 

"Edwin  Maxwell, 
"B.  M.  Despard." 

On  the  loth  day  of  January,  1895,  Marsh  went  to  Parkers- 
burg,  to  the  home  of  appellant,  and  then  and  there  signed 
another  contract,  which  is  in  the  words  and  figures  following: 

"This  eontract  made  this  15th  day  of  January,  1895,  between 
J.  W.  Marsh  of  Harrison  County,  W.  Va.,  of  the  first  part  and 
C.  S.  Despard  of  Wood  County,  W.  Va.,  of  the  second  part  that 
is  the  party  of  the  second  part  has  rented  the  party  of  the  first 
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part  his  eighty-two. acres  of  land  on  Grass  Eun  where  the  party 
of  the  first  part  now  resides  upon  the  following  terms :  Commenc- 
ing April  1st,  1895,  tnat  is  the  said  Marsh,  is  to  pay  sixty-five 
dollars  a  year  and  said  amount  is  to  be  paid  on  or  before  the 
1st  day  of  December,  1895,  and  to  give  said  Despard  one-half  of 
the  fruit  raised  upon  said  place  and  the  said  Marsh  agrees  to  feed 
all  his  stock  upon  said  place  and  not  to  move  off  any  manure 
and  if  the  said  Despard  should  sell  said  land  the  said  Marsh 
is  to  give  possession  of  said  land  but  the  said  Despard  is  to  pay 
said  Marsh  a  fair  compensation  for  his  crop  if  he  has  to  give 
possession  of  said  land  before  this  lease  expires  and  the  said 
Marsh  further  agrees  to  take  as  good  care  of  said  property  as 
it  was  his  own  and  not  to  plow  any  of  the  sod  or  grass  land. 

"Given  under  my  hand  and  seal  this  the  15th  day  of  Jany, 
1895. 

"J.  W.  Marsh,  (Seal). 
"C.  S.  Despard." 
It  is  shown  that,  at  the  date  of  the  first  lease,  the  land  was  not 
more  valuable  than  it  was  when  bought  by  Marsh,  if  worth  so 
much.  It  appears  that  the  amount  of  purchase  money  and  in- 
terest thereon  then  due  from  Marsh  on  the  land  was  about 
$1,600.00.  It  is  also  shown  that  Marsh  made  no  offer  to  pay  the 
balance  of  purchase  money,  and  did  not  demand  a  deed  for  the 
land  at  any  time.  He  admits  that  he  did  not  have  sufficient 
money  at  any  time  to  pay  the  debt.  He  says  in  his  testimony: 
"I  leased  said  land  of  C.  S.  Despard  after  his  having,  as  I 
thought,  made  a  threat  that  I  would  be  ejected  from  said  land, 
thinking  it  was  the  only  way  I  could  have  a  home  for  the  family 
until  I  could  see  legal  authority  in  regard  to  the  matter.  I 
never  at  any  time  said  or  intimated  that  I  had  no  right  or  title 
to  said  land."  Appellant  says  in  his  testimony:  "I  made  no 
threat  to  him  in  any  manner — he  went  out  and  consulted  his 
lawyer  as  to  whether  he  would  take  the  land  and  pay  for  it,  or 
turn  it  over  to  me  in  the  place  of  taking  it.  It  was  optional 
with  him  to  take  the  land  under  the  contract,  or  release  it, 
either  one." 

Marsh  voluntarily  went  to  Clarksburg  and,  for  aught  that  ap- 
pears in  the  record,  with  full  knowledge  of  his  legal  rights  in 
the  premises,  and  after  taking  legal  advice  thereon,  of  his  own 
accord,  entered  into  said  first  lease.    After  occupying  the  land 
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for  nearly  two  years,  under  this  lease,  he  voluntarily  went  to 
•the  home  of  appellant  at  Parkersburg,  entered  into  the  second 
lease,  and  occupied  the  premises  thereunder,  until  the  time  of  the 
institution  of  this  suit  by  him,  in  October  or  November,  1897. 
He  referred  to  the  property,  during  that  period,  as  the  land  of 
appellant.  Maxwell  swears  as  follows,  in  reference  to  the  pos- 
session of  the  said  title  bond  by  appellant:  "I  may  have  given 
him  possession  of  the  box,  containing  the  papers,  or  I  may  pos- 
sibly have  given  him  the  paper,  but  my  impression  would  be  that, 
I  gave  him  the  box  containing  the  paper;  and,  If  the  land  was 
assigned  to  him  by  the  commissioners,  there  is  no  reason  that 
occurs  to  me  now,  why  he  might  not  have  properly  taken  the 
paper." 

Thus  it  appears  that  appellant  had  the  title  bond  with  the 
assent  of  Maxwell,  executor;  that  the  whole  arrangement  was 
understood  and  acquisced  in  by  the  executor,  Marsh  and  appel- 
lant, when  the  first  lease  was  made  to  Marsh,  and  accepted  by 
him  in  Maxwell's  office* 

At  the  January  Eules,  1898,  Marsh  filed  his  bill  in  equity 
against  said  C.  S.  Despard,  and  the  other  children  and  heirs  at 
law,  of  Burton  Despard,  deceased:  Gertrude  Despard,  widow; 
•and  Edwin  Maxwell,  executor,  setting  up  the  facts  connected 
with  the  purchase  of  said  land,  showing  the  said  payments  on 
the  purchase  money  therefor,  and  praying  a  specific  execution 
of  said  contract;  and  also  that  a  deed  for  the  land  might  be  de- 
screed  to  him  from  said  heirs. 

Appellant,  C.  S.  Despard,  answered  the  bill,  and  relied,  as  a 
•defense  thereto,  upon  the  facts  hereinbefore  recited. 

On  the  21st  day  of  January,  1899,  the  cause  was  heard,  and  a 
•decree  made  and  entered  therein,  by  which  it  was,  and  is  ad- 
judged, that  plaintiff  is  entitled  to  a  specific  execution  of  said 
contract,  upon  the  payment  of  the  balance  of  the  purchase  money 
due  and  unpaid  upon  said  land,  on  that  day,  amounting  to 
$1,798.48,  the  payment  of  which  is  required  within  ninety  days 
thereafter;  that  upon  its  payment,  the  said  C.  S.  Despard  and 
the  other  children  and  heirs  at  law  of  Burton  Despard,  deceased, 
are  required  to  execute,  acknowledge  and  deliver  to  Marsh,  a 
deed  for  said  land  with  covenants  of  general  warranty,  but  upon 
their  failure  so  to  do  a  special  commissioner  who  was. appointed 
'•by  the  decree,  was  authorized  to  execute  and  deliver  such  deed 
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for  them.    Prom  this  decree  said  C.  S.  Despard  obtained  an  ap- 
peal and  supersedeas. 

Summarized,  the  case  is  thus  presented :  In  February,  1872, 
Marsh  bought  the  land;  thereafter  took  possession  thereof;  and 
made  permanent  improvements  thereon.  Up  to,  and  including, 
December  6,  1881,  he  had  paid  but  $200.00  on  the  purchase 
money.  He  was  never  charged  with,  nor  paid,  any  of  the  taxea 
on  the  land.  He  was  fully  advised  as  to  his  legal  rights  in  the 
premises.  He  knew  that  he  was  entitled  to  a  deed  therefor  upon 
payment  of  the  balance  of  purchase  money  with  its  interest.  C. 
S.  Despard,  under  the  said  decree  of  partition,  held  the  legal 
title  to  the  land  and  was  entitled  to  this  purchase  money.  On 
the  19th  day  of  April,  1893,  the  amount  of  this  purchase  monejr 
and  its  interest  amounted  to  about  $1,600.  Marsh  did  not  then 
have  the  money  with  which  to  pay  it.  That  he  might  remain  on 
the  land  with  his  family,  he,  on  that  day,  voluntarily  leased  the 
land  from  appellant.  On  the  15th  day  of  January,  1895,  he- 
again  voluntarily  leased  it,  having  occupied  it  until  the  date  last 
aforesaid  almost  two  years  under  his  first  lease.  He  again  held 
and  occupied  the  premises  aa  tenant  of  appellant,  until  the  in- 
stitution of  this  suit.  Just  before  that  time,  he  had  refused  to- 
pay  rents  to  appellant  and  was  notified  to  surrender  possession 
of  the  premises. 

Appellant  insists  that  the  said  contract  of  February  10,  1872, 
was  rescinded  by  mutual  consent  of  himself  and  Marsh;  that 
appellee  became  his  tenant  by  said  two  written  leases,  and  had 
thereby  surrendered  his  possession  of  the  land,  to  appellant  and 
was  therefore  not  entitled  to  specifically  enforce  the  said  con- 
tract. The  ownership  of  the  land  by  Despard  having  been  ac- 
knowledged by  Marsh  in  the  leases,  and  admitted  by  him  in  ac- 
cepting the  tenancy  thereof,  the  legal  possession  of  the  land  by 
Despard  necessarily  followed.  1  Taylor,  Land  &  Tenant,  sec- 
tion 86.  Appellee  contends  that  he  consented  to  become  Des- 
pard's  tenant  in  ignorance  of  his  rights;  and  by  reason  of  the 
fraud,  misrepresentation  and  intimidation  by  Despard.  We 
think  no  fraud  or  intimidation  is  proved.  There  is  some  con- 
flict in  the  evidence  as  to  whether  Despard  said  to  Marsh  that  he 
had  a  deed  or  decree  for  the  land ;  but  in  the  view  we  take  of  the- 
case,  this  apparent  contradiction  is  not  material.  After  this 
interview  with  Despard,  and  after  he  had  consulted  an  attorney 
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at  Clarksburg,  where  the  records  were  accessible,  and  would  have 
shown  the  facts  about  Despard's  claim  to  the  land,  Marsh  vol- 
untarily leased  the  premises  from  Despard.  But  admitting  that 
Marsh  was  ignorant  of  his  rights,  which  is  not  shown,  he  is  in 
no  better  plight  "The  presumption  is,  that  every  person  is  ac- 
quainted with  his  own  rights,  provided  he  has  had  a  reasonable 
opportunity  to  know  them.  And  nothing  can  be  more  liable  to 
abuse  than  to  permit  a  person  to  reclaim  his  property  upon  the 
mere  pretense  that  at  the  time  of  parting  with  it.  he  was  igno- 
rant of  the  law  acting  on  his  title.  Mr.  Fonblanque  has  accord- 
ingly laid  it  down  as  a  general  proposition  that  in  courts  of 
equity,  ignorance  of  the  law  shall  not  affect  agreements,  nor  ex- 
cuse from  the  legal  consequences  of  particular  acts.  And  he  is 
fuly  borne  out  by  authorities."  1  Story  Equity  (13th  Ed.)  pp. 
121,  122,  and  cases  cited. 

Appellee  further  contends  that  the  agreements  and  leases  be- 
tween himself  and  C.  S.  Despard  did  not,  and  do  not,  amount 
to  a  rescission  of  the  original  contract,  because  the  contractual 
obligations  and  rights  of  Burton  Despard  at  his  death  passed  to 
Maxwell,  his  executor,  who  alone  could  enforce  them.  We  think 
the  proposition  is  not  applicable  here.  It  is  plainly  evident  that 
the  decree  of  partition  passed  to  C.  S.  Despard,  the  legal  title 
to  said  eighty-two  acres.  He  was  not  bound  to  part  with  his  title 
until  Marsh'  should  pay  to  him  the  balance  of  the  purchase  money 
with  its  interest  due  on  the  land.  It  is  true  that  Maxwell,  as 
executor,  was  the  personal  representative  of  Burton  Despard,  and 
B8  such  was  charged  with  the  collection  and  disbursement  of  that 
and  other  claims  due  the  estate.  But  when  the  first  lease  was 
made  to  Marsh,  Maxwell, -presumably  at  the  request  of  the  par- 
ties, drafted  it,  and  the  title  bond  was  present  in  the  possession 
of  Despard,  who  then  and  there  agreed  to  release  it.  The  debt 
of  Marsh  was  thus  cancelled,  and  Maxwell  thereby  discharged 
from  further  duty  in  relation  thereto. 

Hammon  on  Contracts,  section  426,  says:  "The  parties  to  a 
contract  may  discharge  it  by  substituting  in  its  place  a  new  con- 
tract. This  may  occur  in  any  one  of  three  ways,  each  of  which 
has  the  same  effect ;  First,  the  parties  may  enter  into  an  entirely 
new  contract  with  reference  to  the  same  subject  matter,  the 
terms  of  which  are  co-extensive  with  and  repugnant  to  the  terms 
of  the  original  agreement."   *   *   *   The  parties  in  interest  did 
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make  such  new  agreement,  by  the  execution  and  acceptance  of 
the  leases,  Maxwell,  executor,  being  present  and  acquiescing 
therein. 

The  language  of  the  first  lease,  being  the  words  of  Marsh, 
after  he  signed  the  same,  plainly  show  that  he  considered  the 
land  the  property  of  appellant.  The  second  lease  again  recog- 
nizes Despard  as  the  owner,  and  Marsh  as  the  tenant.  It  says, 
the  party  of  the  second  part  (Despard)  has  rented  to  the  party 
of  the  first  part,  his  (Despard's)  eighty-two  acres  of  land,  where 
the  party  of  the  first  part  now  resides,  upon  the  following  terms: 
*  *  *  "And,  if  the  said  Despard  should  sell  said  land,  the  said 
Marsh  is  to  give  possession  of  said  land,  but  the  said  Despard  is 
to  pay  said  Marsh  a  fair  compensation  for  his  crop,  if  he  has  to 
•give  possession  of  said  land  before  the  lease  expires." 

In  Cunningham  v.  Cunningham,  46  W.  Ya.  1,  4,  the  Court 
says :  "There  is  no  doubt,  but  that  an  executory  contract  for  the 
sale  of  the  land,  whether  written  or  oral,  can  be  rescinded  or 
waived,  in  equity  by  word  of  mouth,  if  possession  be  given  up,  or 
the  writing  be  destroyed,  but  not  without  something  done  by 
way  of  rescission  or  waiver."  Beggs  v.  Bodkin,  32  W.  Ya.  566 ; 
.Straley  v.  Perdue,  33  W.  Ya.  375 ;  Urpman  v.  Lowther  Oil  Co., 
53  W.  Ya.  501,  511.  "Any  circumstance  or  course  of  conduct 
from  whence  can  be  clearly  deduced  an  agreement  to  put  an  end 
to  the  original  contract,  will  amount  to  a  rescission  of.  it."  Fry. 
Spec.  Per.  section  677.  The  rescission  of  a  contract  necessarily 
constitutes  a  bar  to  the  performance  of  it  by  either  party."  Fry, 
supra,  section  682.  Having  become  the  tenant  of  Despard  and 
accepted  and  held  the  possession  of  the  eighty-two  acres  of  land 
from  1893  to  1897,  under  said  leases,  Marsh  will  not  be  allowed 
now  to  dispute  the  title  of  his  landlord,  the  appellant.  2  Ta3*lor, 
Landlord  &  Tenant,  629,  and  cases  cited. 

We  are  of  opinion  that  the  contract  of  February  10,  1872,  was 
rescinded  by  the  parties  interested  therein,  and  that  Marsh,  by 
the  leases,  surrendered  the  land  to,  and  became  the  tenant  of, 
Despard.  For  the  reasons  stated,  the  decree  of  the  circuit  court 
is  erroneous. 

We  therefore  reverse  the  same,  and  dismiss  the  plaintiffs  bill. 

Reversed. 
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CHARLESTON. 


Bryant  v.  Logan 

Submitted  June  9,  1904.    Decided  November  1,  1904. 

1.  Special  Damages — Injunction. 

Citizens  and  tax-payers,  simply  as  such,  stating  no  special4 
harm  to  them  different  from  others,  cannot  enjoin  the  use  of  a. 
lease  of  a  part  of  a  city  park,  made  by  the  city  for  a  term  of 
years  for  the  purpose  of  racing  horses,     (p.  144). 

2.  Lease — Public  Park. 

A  lease  for  the  term  of  one  year,  with  right  to  extend  it  five 
years,  by  a  city,  of  a  part  of  a  public  park,  to  improve  it  and 
use  it  at  times  for  training  and  running  race  horses,  for  a  ren- 
tal to  the  city,  reserving  access  at  times  to  the  public  for  rid- 
ing and  driving  on  the  track,  is  not  an  unlawful  diversion  of 
such  park  from  its  legitimate  use,  and  the  lease  is  not  void, 
(p.  146). 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  6.  S.  Bryant  and  others  against  Thomas  Logan  and: 
others.     Decree  for  defendants,  and  plaintiffs  appeal. 

Affirmed. 
W.  X.  Miller,  for  appellants. 

Smith  D.  Turner,  for  appellees. 

Braxxon,  Judge  : 

Bryant  and  others,  suing  on  behalf  of  themselves  and  all 
other  citizens  of  Parkersburg  similarly  situated,  filed  a  bill  in 
equity  against  Logan  and  others,  stating  that(^£  City  of  Park- 
ersburg had  purchased,  with  the  proceeds  of  bonds  issued  by  it, 
42  acres  of  land  and  converted  it  into  a  public  park  having  drive 
ways,  walks,  a  bicycle  track,  trees  and  other  constituents  of  aj 
park  for  public  use  and  enjoyment,  and  the  city  had  adopted 
rules  for  its  regulation,  and  it  was  under  the  city's  control  and 
management;  that  by  such  rules  and  regulations  this  park  was 
opened  to  the  public  during  certain  hours,  and  that  for  some 
years  it  was  used  by  the  public  as  a  park  for  the  benefit  of  all 
persons;  that  contrary  to  law  the  council  had  accepted  a  propo- 
sition from  the  Gentlemen's  Driving  Club  to  lease  a  portion  of 
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the  park,  about  half,  to  said  club  for  one  year,  with  the  right  to 
•extend  the  lease  five  additional  years,  for  training  and  racing 
horses;  that  this  lease  was  detrimental  to  the  public,  because 
hindering  and  restricting  its  public  use.  Upon  demurrer  the  bill 
-was  dismissed,  and  the  plaintiffs  appeal. 

The  first  law  question  is  as  to  the  right  of  the  plaintiffs  to 
maintain  the  bill.  They  aver  no  special  interest  in  themselves; 
they  state  no  injury  to  their  property,  no  interest  peculiar  to 
themselves.  The  only  interest  in  them  presented  by  the  bill  is 
that  common  to  all  the  people  of  Parkersburg  as  citizens  and 
tax-payers.  In  this  respect  the  case  is  of  practical  importance, 
involving  the  right  of  anybody  and  everybody  in  a  city  to  invoke 
(equity  to  frustrate  and  avoid  the  action  of  the  council  in  the 
management  and  control  of  city  property.  The  case  is  not  free 
from  difficulty,  both  in  itself  and  under  diverse  authority.  A  city 
h  a  branch,  a  subordinate  agent,  of  the  state  government,  vested 
with  grave  and  important  powers  of  state  government  delegated 
to  it  by  the  state.  It  is  claimed  that  the  use  of  this  park  for  the 
purpose  contemplated  by  the  lease  is  misuse  and  diversion,  I  may 
say,  a  perversion  from  the  proper  use,  of  property  paid  for  by 
public  taxation,  and  held  in  trust  by  the  city  for  public  use. 
"Who  can  question  it  in  the  courts  ?  Can  a  resident  and  tax-payer, 
without  other  interest,  do  so?  On  the  one  hand,  it  is  of  high 
import  that  the  action  of  constituted  authority  of  government 
should  not  be  hampered  and  delayed  by  assailment  by  any  and 
every  individual  from  disappointment,  whim  or  caprice.  The 
door  would  be  open  wide  to  multitudinous  suits  filling  the  courts 
with  litigation.  They  would  arise  constantly  to  carry  out  the  in- 
dividual idea  of  each  person,  on  good  and  bad  grounds.  Public 
policy  argues  against  this.  Though  bad  action  of  the  city  au- 
thorities would  loudly  call  for  redress,  better  that  some  instances 
-of  it  go  without  redress,  and  that  such  redress  be  left  to  the  pub- 
lic officials.  On  the  other  hand,  municipal  authorities  do  go 
wrong  sometimes  in  the  exercise  of  powers  committed  to  them; 
but  we  must  reflect  that  the  people  have  entrusted  them  with  dis- 
cretion and  power,  and  that  it  would  produce  infinite  confusion, 
if  it  should  lie  in  everybody's  will,  in  every  instance,  to  act  on  his 
own  impulse  to  question  the  public  action  of  municipal  author- 
ity. Unlawful  action  should  be  redressed ;  but  who  can  call  for 
it?    The  attorney-general  representing  the  stye's  abused  confi- 
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dence,  at  the  relation  of  a  resident,  can  call  upon  the  courts  to 
arrest  or  nullify  such  unwarranted  action.  2  Dillon,  Munic. 
Corp.  section  912.  "Where  the  injury  which  it  is  sought  to  en- 
join is  of  a  public  nature,  relief  is  sometimes  sought  by  an  ac- 
tion in  the  name  of  the  attorney-general.  And  where  under  an 
act  of  parliament  lands  are  directed  to  be  placed  and  kept  in 
proper  condition  for  the  purposes  of  public  recreation,  the  muni- 
cipal authorities  haying  charge  of  such  lands  may  be  enjoined 
from  diverting  them  to  another  and  different  use  without  au- 
thority of  law,  upon  an  information  filed  by  the  attorney-gener- 
al." 2  High.  Injunc.  section  1303.  If  the  lease  is  beyond  the 
council  power,  the  occupation  of  the  park  under  it  is  a  public 
nuisance,  because  it  ob3tructs  the  public  use,  just  as  the  ob- 
struction of  a  highway  is  a  public  nuisance.  So  viewing  it,  the 
authorities  are  clear  that  no  one  interested  only  as  all  others  are, 
not  personally  affected  in  property  or  otherwise,  can  have  an  in- 
junction. 2  High  on  Inj  section  839;  Mississippi  v.  Ward,  2 
Black  485;  Talbott  v.  King,  32  W.  Va.  6. 

In  State  v.  Matthews,  44  W.  Va.  372,  we  decided  that  where 
one  usurped  the  office  of  sheriff,  in  which  all  are  interested,  his 
right  must  be  contested  by  somebody  interested  further  than  as 
a  citizen  or  taxpayer,  unless  the  attorney-general  intervened.  I 
do  not  see  why  the  case  of  Smith  v.  Cornelius,  41  W.  Va.  59,  is 
not  pointed  authority  in  this  case.  The  Berkeley  Springs  prop- 
erty was  in  the  custody  of  a  public  corporation  created  by  the 
State  to  hold  it  in  trust  for  public  health  and  pleasure,  and  this 
Court  held  that  a  lease  by  such  corporation,  though  ultra  vires, 
could  not  be  contested  by  a  private  person,  but  only  by  the  state. 
In  Gall  v.  Cincinnati,  18  Ohio  St.  563,  it  was  held  that  tax- 
payers as  such  could  not  oppose  the  removal  of  a  market  house. 
The  court  said  that  whatever  rights  adjacent  lot  owners  might 
have,  tax-payers,  as  such,  could  not,  by  injunction,  prevent  it. 
When  private  persons  sought  to  challenge  the  action  of  the 
county  court  in  changing  the  location  of  a  bridge,  Judge  Lucas 
said :  "They  stand  here  simply  as  private  citizens  and  tax-pay- 
ers, who  undertake  to  represent  the  whole  county  in  opposition  to 
the  judgment  and  action  of  the  properly  constituted  authorities." 
He  further  said  that  they  stood  simply  as  citizens  honestly  be- 
lieving that  the  decision  and  judgment  of  the  tribunal  appointed 
by  law  to  determine  such  questions  were  at  fault,  and  seeking  to 
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substitute  their  own  judgment  for  that  of  the  legal  authorities,- 
and  coerce  them  to  abandon  their  own  views  and  accept  the 
views  of  those  citizens.  County  Court  v.  Boreman,  34  W.  Va.  p. 
93.  In  the  fully  considered  case  of  Supervisory  v.  Gorrett,  20- 
Grat.  484,  where  the  supervisors  were  selling  an  old  court  house 
lot  and  acquiring  a  new  one,  certain  citizens  and  tax-payers  asked 
to  be  made  parties.  The  opinions  of  the  county  judge  and  of 
the  supreme  court  both  deny  their  right  as  citizens  or  tax-payers 
to  intervene,  because  without  personal  interest.  In  the  county 
judge's  opinion  several  cases  are  oited,  one  holding  that  "a  plain- 
tiff cannot  sue  as  one  of  the  public"  to  restrain  a  company  from 
closing  a  railroad.  The  same  principle  is  stated  in  County  Court 
v.  Armstrong,  34  W.  Va.  p.  329,  the  syllabus  holding  that  "citi- 
zens and  tax-payers,  merely  as  such,  having  no  special  property 
or  interest  to  be  affected  save  in  common  with  all  other  citizens- 
and  tax-payers,  cannot  become  parties  to  a  proceeding  by  a  coun- 
ty court  to  alter  the  location  of,  and  rebuild,  a  county  bridge." 
In  2  Dillon,  Munic.  Corp.  ch.  22,  much  is  said  in  behalf  of  the 
right  of  tax-payers  to  enjoin  illegal  municipal  action ;  but  it  will 
be  found  that  the  argument  is  in  favor  of  such  right  in  case* 
where  a  bonded  debt  is  being  incurred,  or  taxes  illegally  levied, 
or  public  money  misapplied.  I  do  not  question  the  right  in  such 
cases,  though  many  cases  go  so  far  as  to  deny  it  even  there.  In 
such  cases  tax-payers  have  a  very  perceptible,  real  interest; 
money  is  being  taken  from  their  pockets.  But  that  does  not 
apply  in  this  case,  the  mere  control  and  management  of  a  city 
park  where  it  is  being  leased  for  a  short  term  for  rental  beneficial 
to  the  city.  High  on  Inj.  section  1301,  says:  "Although  the 
general  doctrine  that  tax-payers  are  proper  parties  to  invoke 
equitable  relief  against  misconduct  on  the  part  of  municipal 
authorities,  is  thus  seen  to  be  well  established,  it  is  not  to  be  un- 
derstood that  they  are  entitled  to  maintain  action  in  all  cases  of 
this  nature,  regardless  of  their  personal  interest  or  the  degree  of 
injury  which  they  may  sustain."  The  Ohio  case  of  the  market 
house  above  cited,  Gall  v.  Cincinnati,  is  cited  by  High  as  also 
the  Xew  York  case  of  Tift  v.  City,  65  Barb.  460,  holding  that 
"A  tax-payer  at  large  of  a  municipality  having  no  private  inter- 
est in  the  question,  more  than  other  tax-payers,  cannot  maintain 
an  action  in  equity  as  against  the  public  authorities,  to  set  aside 
or  prevent  acts  claimed  to  be  illegal."    The  city  was  selling  a 
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park.  The  same  doctrine  is  found  in  Ayers  v.  Lawrence,  63 
Barb.  454.  Blackstone  is  there  quoted  as  stating :  "It  would  be 
unreasonable  to  multiply  suits  by  giving  every  man  a  separate 
right  of  action  for  what  damnifies  him  in  common  only  with  the* 
rest  of  his  fellow  citizens."  In  Roosevelt  v.  Draper,  23  N.  Y.  (9* 
Smith)  318,  right  was  denied  to  an  inhabitant  and  tax-payer  to- 
contest  a  sale  by  the  city  of  a  piece  of  land  in  the  city.  The  mat- 
ter has  been  often  considered  and  so  held  in  New  York.  It  has 
even  been  held  that  inhabitants  and  tax-payers  cannot  enjoin  the 
vacation  of  a  street,  unless  peculiarly  injured  differently  from- 
others.  City  v.  Union,  102  111.  379;  Hessing  v.  Scott,  107  111. 
470.  So  we  hold  that  the  plaintiffs  cannot  sue.  Suppose  the 
Board  of  Public  Works  to  sell  furniture  in  the  capitol,  or  sup- 
pose the  directors  of  any  state  institution  to  da  so,  or  misapply 
public  property.  Can  we  think  that  private  individuals  could 
have  an  injunction  ?  I  should  say  not,  without  an  act  of  Legis- 
lature to  enable  them  to  do  so. 

But  if  the  plaintiffs  could  sue,  they  cannot  on  the  merits  suc- 
ceed. Chapter  32,  Acts  1893,  amending  the  charter  of  Parkers- 
burg,  empowers  the  city  to  "purchase,  take,  receive,  hold  and 
use  goods  and  chattels,  land  and  tenements  *  *  either  for 
the  proper  use  of  said  city ;  *  *  and  the  same  may  grant,  sell, 
convey,  transfer,  let  and  assign,  pledge,  mortgage,  charge  or  en- 
cumber in  any  case  and  in  any  manner  in  which  it  would  be  law- 
ful for  a  private  person  so  td  do,  subject  to  the  limitation  and 
provisions  of  the  constitution."  Here  is  a  very  broad  power 
given  by  the  Legislature  to  the  city.  I  do  not  see  why  it  does  not 
legitimate  the  lease  made  by  the  city  from  the  imputation  of  ex- 
cess of  power  and  voidness. 

Again :  Even  if  the  power  to  make  the  lease  in  question  had 
not  been  given  by  the  act  of  the  Legislature,  still  we  would  not 
brand  it  as  void  and  illegal,  because  the  use  contemplated  by  the 
lease  is  not  an  unlawful  diversion  of  a  part  of  the  park  from  the* 
use  in  view  in  its  acquisition.  The  bill 'says  the  ground  was  ac- 
quired for  park  purposes  "for  the  health,  pleasure  and  comfort 
of  the  people."  Bacing  horses  is  enjoyed  by  thousands  and  thou- 
sands of  people,  high  and  low,  rich  and  poor.  The  use  of  the 
park  for  this  purpose  would  give  people  recreation  and  pleasure, 
and  is  not  foreign  to  the  object  for  which  it  was  purchased.  N- 
Orleans  v.  Louisiana  Co.,  140  TJ.  S.  654.    Note,  too,  that  there- 
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-was  no  sale  depriving  the  city  of  title;  but  only  a  lease  far  one 
year,  with  right  to  extend  the  term  five  years.  The  lease  covered 
only  half  of  the  forty-two  acres.  There  were  already  a  grand 
stand  and  race  track.  The  lease  gave  exclusive  control  to  the 
club  of  the  part  leased,  reserving  to  the  public  access  to  the 
track  for  riding  or  driving  with  horses  or  vehicles,  except  on  rac- 
ing days  and  one  week  previoius  or  when  the  track  was  in  actual 
use  by  the  club,  or  when  its  use  would  be  improper  by  reason  of 
bad  weather.  So  it  did  not  exclude  the  public  wholly,  but  still 
allowed  a  partial  use  of  it  by  the  public.  The  lease  gave  the  city 
$300  annual  rental,  and  fertilizers  accumulated  in  the  stables  for 
the  other  ground.  The  city  derived  a  benefit  from  the  lease.  A 
city  may  lease  a  part  of  a  lot  conveyed  for  court  house  purposes. 
It  was  held  not  a  diversion  from  the  legitimate  use.  Boiling  v. 
Petersburg,  8  Leigh  224.  Parts  of  public  buildings  not  needed 
may  be  leased.  Note  8,  20  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  1187, 
Therefore,  we  affirm  the  decree. 

Affirmed. 


CHARLESTON. 

Jennings  v.  Judge. 
Submitted  September  7,  1904.    Decided  November  1,  1904. 

.1       Personal  Decree — Notice — Non-Resident. 

Where  a  personal  decree  for  money  is  made  on  publication 
against  non-residents,  without  service  of  process  or  appear- 
ance, they  must  first  apply  to  the  circuit  court  by  special  ap- 
pearance to  vacate  the  decree  and  quash  the  execution  before 
asking  a  writ  of  prohibition  against  an  execution  on  the  decree. 
(P.  147). 

Petition  of  Jennings  &  Bros,  for  writ  of  prohibition  agaiii3C 
W.  G.  Bennett,  judge,  and  others. 

Writ  denied. 
Thos.  P.  Jacobs,  for  petitioners. 

L.  M.  Wade,  for  respondents. 
Brannon,  Judge: 

See  and  Siers  brought  a  chancery  suit  against  Kane  and  E.  H. 

Digitized  by  VjOOQIC 


J 


t 


W.  Va.]  Jennings  v.  Judge.  147 

Jennings  &  Brothers  to  cancel  an  oil  lease,  and  a  decree  was 
made  cancelling  the  lease  and  adjudicating  costs  against  E.  H. 
Jennings  &  Brothers.  Jennings  &  Brothers  were  not  served  with 
process,  and  did  not  appear,  but  were  proceeded  against  as  non- 
residents by  publication.  An  execution  for  such  costs  issued 
against  Jennings  &  Brothers,  and  they  petitioned  this  Court  for 
a  writ  of  prohibition  against  the  enforcement  of  said  decree  and 
•execution. 

No  attack  is  made  on  that  part  of  the  decree  cancelling  the 
lease;  but  attack  is  made  upon  that  part  giving  personal  de- 
cree for  costs,  and  it  is  claimed  to  be  void.  As  there  was  no 
:service  of  process  or  appearance,  it  is  claimed  that  upon  ele- 
mentary principle  the  court  had  no  jurisdiction  of  the  person  of 
Jennings  &  Brothers  to  render  decree  for  costs.  Fowler  v.  Lewis, 
36  W.  Ya.  112;  Roller  v.  Holley,  176,  IT.  S.  398.  We  hold  that 
though  the  decree  for  costs  be  void,  yet  prohibition  ought  not  to 
be  awarded  untl  the  circuit  court  shall  be  allowed  an  opportunity 
to  vacate  that  portion  of  the  decree  and  quash  the  execution. 
We  have  not  the  case  where  the  party  appears  and  makes  no  ob- 
jection or  exception  to  jurisdiction.  Many  authorities  say  that 
he  cannot  in  such  case  have  a  writ  of  prohibition.  Our  case  is 
-where  the  parties  were  not  summoned  and  did  not  appear  and  we 
are  of  opinion  that  the  circuit  court  in  such  a  case  ought  first  be 
.asked  for  relief  before  prohibition  can  be  had.  Here  is  a  case 
-where  the  circuit  court,  likely  by  inadvertence,  gave  a  decree  that 
is  in  a -separable  part  of  it  void.  Ought  the  party  to  be  allowed  to 
Iring  a  separate  suit,  and  that  the  extraordinary  remedy  of  pro- 
hibition, without  asking  the  circuit  court  to  correct  its  error? 
The  decree  being  void  in  part,  the  court  has  power  to  vacate  the 
-void  part,  at  any  time,  though  the  term  has  ended.  17  Am.  & 
Eng.  Ency.  L.  (2d  Ed.)  825.  In  Board  v.  Holt,  51  W.  Va.  435, 
the  rule  is  stated  that  generally  prohibition  will  not  issue  against 
a  preliminary  rule  or  injunction  until  application  has  been  made 
to  the  lower  court  to  discharge  the  rule  or  dissolve  the  injunc- 
tion. Judge  Dent  said,  very  properly,  that  it  should  be  done 
-out  of  deference  to  the  judge  below  on  the  theory  that  when  the 
matter  is  called  to  his  attention  he  will  promptly  dispose  of  the 
same  in  accordance  with  law.  Zahnhizer  v.  Knight,  53  W.  Va. 
370,  so  holds.  Where  it  appears  that  the  lower  court  in  fact  con- 
sidered its  jurisdiction  and  held  that  it  had  jurisdiction,  so  that 
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we  may  be  sure  that  application  to  it  would  be  vain,  the  rule  may 
be  different.  Havemeyer  v.  Superior,  18  Am.  St.  R.  p.  245^ 
Board  v.  Holt,  51  W.  Va.  435.  Of  Board  v.  Holt,  54  W.  Va. 
167,  (46  S.  E.  134),  we  may  also  say  it  recognized  this  general 
rule,  but  dispensed  with  it  from  the  fact  that  it  was  clear  that 
the  circuit  judge  had  a  fixed,  sedate  opinion  in  favor  of  his  jur- 
isdiction. Safely  may  we  say  that  the  great  current  of  author- 
ity is  that  it  is  a  part  of  the  practice  or  procedure  in  prohibition 
that  such  application  must  first  be  made  to  the  inferior  trubunal 
12  Am.  Dec.  609;  Calbreth  v.  District,  71  Pacif.  387;  16  Ency. 
PL  &  Prac.  1128;  State  v.  Bank,  76  Pacif.  680. 

Jennings  &  Brothers  may  appear  specially  before  the  circuit 
court  only  for  the  purpose  of  moving  the  vacation  of  that  part  of 
the  decree  giving  costs  and  quashing  the  execution,  or  may  make 
such  appearance  before  the  judge  in  vacation  and  move  to  quash 
the  execution,  without  being  bound  by  general  appearance  to  the 
whole  cause.  Grove  v.  County,  42  W.  Va.  587.  Therefore,  we 
discharge  the  rule  and  refuse  the  prohibition,  without  prejudice 
to  further  application  herafter. 

Writ  denied. 


56 

148 

f64 

301 

f65 

408 

CHARLESTON. 

HfJRSEY  V.  HURSEY. 

Submitted  June  6,  1904.    Decided  November  1,  1904. 


Deed— M  ortgage — Deb  t 

If,  in  a  suit  to  have  a  deed  absolute  on  its  face  declared  a 
mortgage,  it  appears,  from  all  the  evidence,  that,  at  the  time 
of  the  execution  of  the  deed,  the  grantee  paid  a  debt  for  the 
grantor,  and  that  the  parties  intended  that  the  sum  so  paid 
should  be  and  continue  a  debt  due  from  the  grantor  to  the 
grantee  and  secured  by  the  deed,  such  payment  will  be  so 
treated  in  equity,     (p.  156). 

Debt — Deed — Rescission — Mortgage, 

An  admission  by  the  grantee  in  such  case  of  a  declaration,, 
made  by  him  at  the  time  of  the  conveyance,  of  his  willing- 
ness to  receive  back  at  any  time  within  five  years,  the  money 
advanced  by  him,  coupled  with  the  circumstances  of  retention 
of  possession  and  payment  of  a  large  part  of  the  taxes  by  the 
grantor,  and  continuous  conduct  of  both  parties,  of  such  nature 
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as  to  indicate  recognition  of  an  equity  or  interest  on  the  part 
of  the  grantor  in  the  land,  constitute  sufficient  ground  for 
holding  the  deed  to  be  in  fact  a  mortgage,     (pp.  157,  158). 

"3.      Deed — Mortgage — Rescission. 

When  such  deed  is  shown  to  have  been  intended  to  be  a  mort- 
gage, a  mere  agreement  of  sale  between  the  grantee  or  grantor, 
made  long  after  the  date  of  the  conveyance,  and  without  any 
new  consideration,  moving  from  the  mortgagor  to  the  mort- 
gagee, does  not  alter  the  character  of  the  original  transaction, 
(p.  159). 

4.  Deed— Mortgage — Rescission. 

The  intent  of  the  parties  at  the  inception  of  the  transaction 
determines  the  character  of  the  conveyance.  If  by  this  test  it 
is  shown  to  have  been  originally  a  mortgage,  it  remains  a 
mortgage,  unless  the  equity  of  redemption  has  been  in  some 
way  extinguished,     (p.  159). 

5.  Possession — Grantor. 

Explanation  of  the  retention  of  possession  by  the  grantor, 
though  sufficient  to  destroy  the  prdobative  force  of  that  cir- 
cumstance when  standing  alone,  will  not  overcome  it  and  ad- 
missions by  declaration  and  conduct  on  the  part  of  the  grantee* 
(p.  158). 

Appeal  from  Circuit  Court,  Harrison  County. 
Bill  by  Augustus  M.  Hursey  against  John  H.  Hursey  and  oth- 
ers.   Decree  for  plaintiff.    Defendants  appeal. 

Affirmed. 

E.  G.  Smith  and  Edwabd  A.  Braxnon,  for  appellants. 
Haymond  Maxwell,  for  appellee. 

POFFENBARGER,  PRESIDENT : 

By  this  appeal,  the  soundness  of  a  decree  of  the  circuit  court 
of  Harrison  county,  declaring  a  deed  absolute  on  its  face,  to  be, 
and  to  have  been  originally  intended  by  the  parties  to  be,  a  mort- 
gage, and  the  debt  secured  thereby  to  have  been  paid  off,  and 
ordering  a  reconveyance  of  the  land  to  the  grantor,  is  questioned. 
Hence,  an  examination  of  the  findings  of  fact  in  the  case,  as  well 
as  the  law  upon  the  subject,  is  necessary. 

The  tract  of  land  involved  is  small,  containing  only  twenty- 
«ight  and  three-fourths  acres,  and  was  not  of  great  value  at  the 
date  of  the  deed,  October  31,  1887,  but  has  since  proved  to  be 
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valuable  oil,  gas  and  coal  land.  On  said  date,  Augustus  M .  Hur- 
sey, being  the  owner  of  the  land  and  owing  certain  debts,  some 
of  which  were  liens  upon  it,  executed  to  his  brother,  John  H. 
Hursey,  the  deed  in  question,  which  contains  the  following  re- 
cital as  to  the  consideration:  "For  and  in  consideration  of  the 
sum  of  fourteen  hundred  dollars  paid  to  the  party  of  the  first 
part  in  the  following  manner,  to-wit,  that  is  to  say,  said  party  of 
the  second  part  is  to  pay  to  one  Elmer  B.  Hursey  the  sum  of 
$208.00  being  the  balance  of  the  purchase  money  due  said  Elmer 
B.  from  said  party  of  the  first  part  on  the  land  hereinafter  con- 
veyed  said  party  of  the  second  part  is  to  pay  D.  G.  Watkins, 
ad'r  of  William  F.  Kidd,  the  sum  of  five  hundred  and  fifty-six 
dollars  and  fifty-three  cents,  being  the  balance  due  on  a  certain 
note,  made  by  said  party  of  the  first  part  to  said  Kidd,  which  is 
secured  by  a  trust  on  said  land,  said  party  of  the  second  part  ia 
to  pay  Bandolph  Co.  the  sum  of  $163.24  being  the  amount  of  8 
judgment  against  party  of  the  first  part  which  is  a  lien  on  said 
land  and  the  said  party  of  the  second  part  paid  the  sum  of 
$471.13  the  residue  of  said  consideration  to  the  party  of  the 
first  part  by  crediting  said  party  of  the  first  part  with  the  said 
sum  of  $471.13  on  certain  indebtedness  owed  said  party  of  the 
second  party  by  the  said  party  of  the  first  part." 

As  to  the  Elmer  B.  Hursey  debt,  the  defendant,  the  grantee 
in  the  deed,  filed  as  an  exhibit,  a  release  of  the  deed  of  trust  by 
which  it  was  secured,  dated  February  21,  1890,  reciting  that  the 
debt  had  been  paid  by  J.  H.  Hursey.  His  payment  of  this  debt 
seems  not  to  be  denied.  As  to  the  debt  due  D.  G.  Watkins,  admr. 
of  Kidd,  he  filed  a  copy  of  a  release  of  the  deed  of  trust  by 
which  it  was  secured,  dated  December  24,  1887,  reciting  that 
the  debt  had  been  paid  "by  J.  H.  Hursey  for  said  A.  M.  Hursey 
except  the  two  credits  of  interest  paid  August  31,  1885,  and 
July,  1866,  which  were  paid  by  the  latter  to  said  decedent.'* 
John  H.  Hursey  testified  that  he  paid  all  of  this  debt  and  the 
unpaid  interest  thereon,  but  A.  M.  Hursey  swears  he  furnished 
his  brother  $210.00  of  the  money  used  for  that  purpose.  The 
Bandolph  Co.  judgment  was  a  judgment  of  a  justice  in  favor  of 
B.  F.  Randolph,  dated  November  30,  1886,  for  $161.04  and 
$2.20  cost.  It  remained  unpaid  until  1891,  when  the  creditor, 
being  under  the  impression  that  the  lien  had  expired,  took  i& 
lieu  thereof,  without  releasing,  however,  three  notes  executed 
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by  J.  H.  Hursey,  A.  M.  Hursey  and  H.  L.  Hursey  for  the  sum 
of  $49.50  each.  On  two  of  these  he  afterwards  acquired  a  judg- 
ment for  $76.83  and  $3.60  costs,  against  A.  M.  and  H.  L.  Hur- 
sey only,  the  other  debtor  being  then  a  non-resident.  Later  he 
obtained  a  similar  judgment  on  the  other  note  for  $59.14  and 
$3.40  costs.  Then  as  J.  H.  Hursey  held  the  title  to  the  land 
and  was  out  of  the  state,  he  instituted  a  suit  in  equity  with  an 
attachment  against  him,  and  thereby  secured  a  lien  on  the  land 
and  took  a  decree  for  $154.96  and  $57.90  costs.  J.  H.  Hursey 
satisfied  this  decree,  taking  a  release  dated  November  30,  1895. 
As  to  it,  he  testifies  that,  on  the  24th  day  of  December,  1887,  he 
delivered  to  his  brother,  A.  M.  Hursey,  sufficient  money  to  pay 
off  this  debt,  upon  his  agreement  to  so  apply  it,  but  that  he  used 
the  money  for  other  purposes  and  failed  to  pay  the  debt.  A.  M. 
Hursey  denies  this,  and  says  that,  although  his  brother  furnish- 
ed him  nothing  for  that  purpose,  he  had  himself  reduced  the 
debt  to  about  $41.00  by  payments  and  credits  for  lumber.  If 
so,  he  must  have  done  it  after  September,  1891,  when  the  notes 
were  given,  and  this  is  negatived  tfy  the  judgment  and  decree, 
all  of  which  seem  to  have  been  by  default.  J.  H.  Hursey  paid 
another  debt  of  A.  M.  Hursey,  not  mentioned  in  the  deed,  which 
was  originally  about  $102.00,  but  which,  with  interest  and  costs 
when  paid,  amounted  to  about  $171.30.  A.  M.  Hursey  does  not 
claim  to  have  paid  any  of  this,  but  says  the  defendtnt  should 
have  avoided  interest  and  cost  by  earlier  payment. 

As  to  the  sum  of  $471.13,  mentioned  in  the  detd,  J.  H.  Hur- 
sey insists  it  was  credited  on  indebtedness  due  to  him  from  A. 
M.  Hursey  as  stated  in  the  deed,  but  the  latter  says  he  owed  him 
nothing  and  said  statement  was  made  simply  for  the  purpose  of 
making  the  detail  of  items  correspond  with  the  total  amount  of 
consideration  named,  and  further,  that  J.  H.  Hursey  had  anoth- 
er demand  against  him  which  he  supposed  would  be  covered  by 
the  item  of  $471.13.  This  was  the  Lowndes  debt  for  which  J. 
H.  Hursey  was  surety.  He  adds  that  they  both  thought  the  re- 
cital in  question  would  be  a  protection  in  case  he  should  become 
involved.  The  deed  was  acknowledged  December  24,  1887,  and 
on  that  date,  A.  M.  Hursey  executed  his  note  to  J.  H.  Hursey 
for  $241.87,  bearing  interest  from  date,  and  reciting  that  it  was 
given  for  borrowed  money.  This  note  has  never  been  paid. 
The  plaintiff  denies  having  owed  to  him  or  borrowed  from  him 
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any  money  on  that  date.  J.  H.  Hursey  says  that  at  the  time 
of  the  execution  of  the  deed  and  note,  he  told  the  plaintiff  he 
would  be  glad  to  accept  for  the  land  within  five  years  the  amount 
he  had  paid  for  it.  In  May,  1890,  the  defendant  borrowed  mon- 
ey on  the  land  of  Mary  C.  DeQuaise.  He  borrowed  a  considera- 
ble sum  of  money  from  one  Farland  also,  securing  it  by  deed  of 
trust  on  the  land,  but  the  date  of  this  loan  is  not  given.  He 
eays  he  borrowed  that  money  to  pay  the  E.  B.  Hursey  debt  and 
the  Randolph  debt,  and  that  he  paid  Hursey  December  24,  1887, 
and  gave  the  plaintiff  money  to  pay  Randolph  on  the  same  day. 
He  obtained  a  release  from  Watkins  on  that  day  but  not  from 
Hursey.  After  this  debt  had  become  due,  the  land  was  adver- 
tised for  sale,  and,  in  order  to  procure  money  to  satisfy  it,  the 
sum  of  $620.00  was  borrowed  from  Leeman  Maxwell,  and  pay- 
ment thereof  secured  by  a  deed  of  trust  on  the  land.  Of  this 
cum,  A.  M.  Hursey  received  $20.00  and  J.  H.  Hursey  $95.67 
and  the  residue  satisfied  the  Farland  debt.  The  plaintiff  nego- 
tiated this  last  loan  and  the  defendant  says  he  gave  him,  or  let 
him  retain,  the  $20.00  for  his  trouble.  ^ 

Both  parties  admit  that,  at  about  the  time  of  this  last  trans- 
action, when  the  land  was  threatened  with  sale  for  the  Farland 
debt,  it  was  agreed  that  if  A.  M.  Hursey  would  obtain  the  sum 
of  $600.0k  pay  that  debt  out  of  it,  and  pay  the  balance  to  J.  H. 
Hursey,  and  pay  him  an  additional  sum  of  $900.00  within  three 
years,  making  $1,500.00  in  all,  the  land  should  be  reconveyed  to 
him.  The  Maxwell  loan  was  made  August  16,  1898.  The  plain- 
tiff produces  certain  letters  to  him  from  the  defendant,  relating 
to  the  loan  and  their  agreement,  the  first  of  which  is  dated  Au- 
gust 11,  1898.  In  it,  after  having  said  he  had  requested  the 
trustee  to  postpone  the  sale  of  the  land,  he  uses  the  following 
language,  relied  upon  by  the  plaintiff:  "If  he  does  not  put  the 
sale  off  probably  you  had  better  get  that  man  that  you  expect 
to  get  the  money  off  to  go  on  day  of  sale  and  buy  land  for  you  if 
sale  can  be  put  off  I  will  give  you  three  years  if  you  can  get  the 
six  hundred  I  am  needing  money  very  badly  now  I  am  building 
a  house  and  am  hard  up."  The  next  is  dated  August  18,  1898, 
and  says,  among  other  things:  "He  (meaning  the  trustee)  will 
pay  off  the  Farland  note  and  send  Balerwe  to  me  he  will  also 
get  the  release  of  the  Farland  note  and  have  it  recorded  I  have 
told  Thompson  to  draw  an  article  of  an  agreement  which  you 
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-will  sign."  The  next,  dated  August  24,  1898,  says:  "I  have 
-wrote  to  Thompson  and  told  him  to  pay  you  the  $20.00.  You 
had  not  said  anything  to  me  about  it  &  that  is  the  reason  why 
I  did  not  tell  him  about  it  when  I  sent  papers  I  hope  things 
will  be  all  right  now  and  you  will  be  able  to  pay  Each  year  the 
amount  you  expect  to  pay  and  all  will  be  all  right.  Gus  I  have 
built  a  house  and  have  went  in  debt  to  build  it  so  I  hope  you 
will  have  success  in  paying  out  so  I  can  look  for  some  money ." 
'Then  follows  one  dated  May  17,  1899,  saying  the  writer  is  un- 
decided about  the  leasing  of  the  land  for  oil  and  gas  on  certain 
terms.  To  it  he  appends  this:  "I  promised  you  the  land  for 
$1500.00  Dollars  to  be  paid  within  three  years  from  last  Au- 
gust I  think  was  the  time.  But  you  remember  it  spoken  of  that 
if  during  that  time  the  land  should  become  more  valuable  I 
would  be  entitled  to  more  money.  That  land  has  cost  me  every 
'Cent  of  2500.00  Dollars  not  saying  anything  about  the  interest 
-on  the  money  for  ten  years."  Another  dated  March  1,  probably 
1900,  (the  printed  record  says  1890,  which  is  evidently  a  mis- 
take), says:  "I  have  had  2  or  3  letters  from  different  parties 
there  wanting  to  buy  land  or  lease  it  is  there  any  oil  or  gas  ex- 
citement there.  Now  I  though  there  must  be  on  account  of  get- 
ting letters  from  2  or  3  different  parties  wanting  to  buy  or 
lease.  Gus  the  time  is  drawing  near  that  the  Maxwell  note  will 
have  to  be  payed  and  you  know  that  I  will  have  to  pay  it  or  let 
the  land  be  sold  under  the  hammer  which  means  great  loss  to 
any  one  that  has  to  let  property  be  sold  that  way  of  course  you 
know  what  progress  you  have  made  toward  the  payment  of  the 
note  by  this  time  to  fully  know  just  whether  or  not  you  will  be 
able  to  do  so  or  not.  If  you  feel  that  you  will  not  be  able  to 
do  so  I  think  you  should  tell  me  so  before  the  note  is  due  so  I 

•  could  have  a  chance  to  sell  the  land  and  not  have  to  let  it  go  to  a 
forse  sale  I  would  like  for  you  to  have  the  land  but  if  you  can- 
not raise  the  money  to  pay  Maxwell  &  then  raise  the  money  for 
me  it  had  better  be  looked  after  before  it  is  too  late  when  it  be- 

•  comes  known  that  you  cannot  raise  the  money  for  Maxwell  the 
parties  who  would  buy  it  would  rather  see  the  land  go  to  a  forse 
sale  so  please  rite  me  the  facts  in  the  case  as  to  what  amount  you 
have  paid  on  the  debt."    Another  letter,  dated  August  18,  1900, 

-  says :  "Your  letter  at  hand  in  regard  to  land  I  had  wrote  you  a 
letter  yesterday  did  not  get  your  letter  until  this  morning  Gus 
jyou  did  not  make  matters  clear  in  regard  to  the  Maxwell  debt 
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that  is  the  mortgage  that  Maxwell  holds  againce  the  land  that 
six  hundred  Dollars  of  course  was  borrowed  for  you  and  I  give 
him  a  deed  of  trust  on  the  land  you  promised  to  pay  that  six 
hundred  dollars  in  3  years  and  you  thought  you  could  then  bor- 
row the  money  to  pay  me  I  "told  you  I  would  take  fifteen  hun- 
dred dollars  but  you  was  to  pay  the  debt  to  Maxwell  I  suppose 
you  understand  that  but  you  did  not  state  it  clear  in  your  letter 
I  will  be  willing  to  do  the  fair  thing  which  I  think  I  have  done 
all  the  way  through.  The  land  cost  me  $1641.00  fourteen  years 
ago  I  will  be  willing  to  take  $1500.00  with  the  understanding 
that  if  the  land  should  turn  out  to  be  voluble  On  count  of  oil 
or  gas  or  from  any  cause  I  think  it  would  be  no  more  than  rite 
that  I  should  have  the  amount  in  full  and  at  least  a  part  of  in- 
terest that  the  money  would  of  brought  in  that  time."  On  Sep- 
tember 6,  1900,  he  writes  about  the  making  of  a  deed  and  asks 
for  a  blank.  On  the  2nd  day  of  April,  1901,  John  H.  Hursey 
leased  the  land  to  O.  A.  Bingman  and  G.  W.  F.  Randolph  for 
oil  and  gas,  receiving  from  them  a  cash  consideration  of  $1,050, 
and  then  two  days  later,  obtained  from  them  an  additional 
cash  consideration  of  $1,000.00  for  one-sixteenth  of  the  oil  and 
one-half  of  the  gas  reserved  in  the  lease.  On  the  day  of  the  date 
of  the  lease,  he  wrote  a  letter,  notifying  his  brother  of  its  execu- 
tion and  asking  the  address  of  Maxwell,  the  holder  of  the  deed 
of  trust.  On  the  5th  day  of  April,  1901,  he  wrote  his  brother  as 
follows :  "Gus  you  can  rest  easy  now  in  regard  to  having  a  home 
there  I  can  now  lift  the  morthage  without  selling  land  and  if  it 
turns  out  to  be  a  good  thing  I  surely  will  remember  you  all 
kindly  It  will  take  the  most  of  the  money  I  got  for  lease  to  pay 
Maxwell  but  I  hope  it  will  turn  out  that  good  money  will  come 
from  it  yet.  Gus  if  you  will  send  me  the  address  of  Maxwell  I 
will  write  him  and  if  he  will  except  the  money  now  I  will  pay 
him  and  stop  the  interest."  On  July  26,  1901,  he  wrote  another 
letter,  saying:  "Your  letter  at  hand  I  will  direct  Thompson  to 
make  deed  to  hoom  you  may  direct  and  that  you  will  pay  to  him 
$900.00  for  me  and  turn  over  to  him  the  note  I  give  to  Maxwell 
and  he  can  send  them  to  me  when  he  sends  the  other  papers-  or 
after  the  matter  is  settled  up  I  will  write  to  Randolph  &  Bing- 
man and  direct  them  to  transfer  the  lease  to  you  that  you  may 
receive  royalty  and  rental  thereafter  in  fact  I  don't  think  there 
will  be  any  need  of  a  transfer  of  lease  for  I  think  the  malceinp 
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of  the  deed  to  you  will  be  all  that  is  nessary."  The  other  side 
of  this  correspondence  is  not  given.  John  H.  Hursey  says  he 
did  not  preserve  his  brother's  letters  and  his  brother  gives  no- 
clear  statement  of  their  contents.  He  claims  to  have  had  an- 
other letter  which  he  is  unable  to  produce,  and  in  which  he  say* 
John  H.  Hursey  told  him  he  had  written  Mr.  Thompson  that, 
in  case  the  land  went  to  sale,  he  should  deduct  from  the  pro- 
ceeds thereof  $1,641.00  and  pay  the  residue  to  the  plaintiff.  If 
this  occured,  it  must  have  been  about  the  time  the  land  was  ad- 
vertised for  sale  for  the  Farland  debt.  These  letters,  his  own 
testimony  and  that  of  his  sister,  Mrs.  Gain,  constitute  all  the 
evidence  of  admissions  on  the  part  of  the  defendant  found  m 
the  record.  Mrs.  Gain  says  the  defendant  told  her  he  had  agreed 
to  let  the  plaintiff  redeem,  but  she  fixes  the  date  of  this  conver- 
sation in  the  year  1899,  while  the  correspondence  about  the 
$1,500.00  proposition  was  proceeding. 

In  reviewing  this  decree,  the  rule,  according  much  weight  to- 
the  findings  of  the  trial  court  upon  issues  of  fact,  must  be  kept 
in  view.  The  oral  evidence,  as  well  as  the  inferences  arising: 
from  some  of  the  established  facts,  presents  conflict.  How  much 
weight  the  circuit  court  may  have  given  to  the  admissions  of  the 
defendant  both  by  declaration,  in  his  testimony,  and  conduct 
during  the  course  of  the  dealings  between  the  parties,  it  is  dif- 
ficult to  say,  and  the  application  of  this  rule  forbids  any  inter- 
ference with  the  decree  except  after  mature  consideration  and  an 
abiding  conviction  that  it  is  wrong.  However,  although  firmly 
established  and  universally  recognized  and  enforced  by  appel- 
late courts,  it  lays  no  restraint  upon  the  power  of  the  court  to 
make  a  full  investigation,  and  careful  analysis,  of  the  evidence 
with  a  view  to  ascertaining  whether  there  is  such  conflict  and 
whether  the  decision  rests  upon  findirgs  of  fact  supported  by 
substantial  proof. 

There  is  no  evidence  of  any  actual  loan  made  at  the  time  of 
the  execution  of  the  deed.  For  proof  of  the  existence  of  any 
indebtedness  to  the  grantee  on  the  part  of  the  grantor  nothing 
appears  except  the  recital  of  the  deed  as  to  the  $471.13,  the 
note  for  $241.87  and  the  testimony  of  the  defendant  to  the  effect 
that  there  was  such  indebtedness.  His  testimony  on  that  point 
is  most  unsatisfactory  for  he  does  not  pretend  to  indicate  how 
this  indebedness  was  incurred.     His  conduct  contradicts  his 
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-testimony  for  he  paid  the  Lowndes  debt,  amounting  originally 
to  something  over  $100.00  and,  when  paid,  to  $171.30,  not  recit- 
ed in  the  deed  as  a  part  of  the  consideration,  but  has  never 
asserted  or  claimed,  since  that  time,  any  demand  against  the 
plainti  if  on  account  of  this  debt.  He  treats  it  as  part  of  the 
money  he  claims  to  have  paid  for  the  land  and  not  as  a  debt  due 
from  the  plaintiff.  True,  he  was  bound  to  pay  it  as  surety,  but 
it  was  stilJL  the  debt  of  the  plaintiff.  The  evidence  of  the  plain- 
tiff, respecting  the  recital  and  the  note,  has  been  already  referred 
to  and  need  not  be  repeated  here. 

If  it  be  assumed  that  there  was  no  such  indebtedness,  the 
transaction  presents  a  rather  anomalous  feature.  The  defen- 
dant, upon  the  theory  of  the  plaintiff,  accepted  these  convey- 
ances, assumed  the  payment  of  certain  debts  of  the  plaintiff, 
agreed  to  hold  the  title  to  the  land  for  him,  earning  this  in- 
debtedness until  such  time  as  the  grantor  should  be  able  to  pay 
•off  the  debts  or  reimburse  the  grantee  for  such  debts  as  he  might 
pay.  At  first  this  would  seem  to  call  for  some  discussion  as  to 
-whether  the  principle  announced  in  point  3  of  the  syllabus  in 
Troll  v.  Carter,  15  W.  Va.  567,  applies  and  prevents  the  asser- 
tion of  a  parol  trust  by  the  grantor  under  his  own  deed,  abso- 
lute in  form.  But  the  operation  of  the  statute  of  frauds  and 
the  rule  against  varying,  or  adding  to,  a  deed  by  parol  evidence 
is  excluded  by  the  existence  of  indebtedness  shown  in  another 
way.  The  deed  was  not  delivered  until  the  24th  day  of  Decem- 
ber, 1887,  and  on  that  day,  as  part  of  the  same  transaction, 
the  grantee  paid  a  debt  of  the  plaintiff,  one  of  the  debts  men- 
tioned in  the  deed  as  hereinbefore  shown.  If  the  evidence  shows 
the  parties  treated  this  sum  as  a  debt  and  intended  it  to  be 
a  debt  due  from  grantor  to  grantee,  it  will  be  so  held  in  equity. 
"It  seems  to  be  clear  and  upon  admitted  principles  of  law,  that 
on  the  payment  of  H.  &  A.  to  L.  &  T.  of  the  money  due  from 
S.  to  L.  &  T.,  S.  became  the  debtor  of  H.  &  A.  for  that  amount 
as  it  was  paid  at  his  request  and  for  his  benefit."  Stephenson  v. 
Allen,  11  Ore.  188.  See  opinion  page  192.  To  the  same  effect 
is  Brmnfield  v.  Boutall,  24  Hun.  (N.  Y.)  451. 

"Once  a  mortgage,  always  a  mortgage,"  is  a  maxim  of  univer- 
sal application.  Though  its  operation  is  subject  to  certain  lim- 
itations, these  must  rest  upon  a  new  contract  based  upon  a  suf- 
ficient valid  consideration.     Without  the  introduction  of  some 
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new  element,  working  a  decided  and  substantial  change  in  the 
relationship  of  the  parties,  that  of  mortgagor  and  mortgagee, 
when  once  established,  must  be  observed  and  the  principles 
applicable  thereto  enforced  in  the  settlement  of  their  rights. 
Jones  on  Mort.  §  263;  Russell  v.  Southard,  12  How  139;  Con- 
way v.  Alexander,  7  Cranch  218.  It  takes  a  new  agreement, 
based  upon  an  adequate  consideration,  to  do  away  with  this 
relationship.  There  is  in  the  mortgagor  an  equity  of  redemp- 
tion, a  valuable  right,  for  the  extinguishment  of  which  a  con- 
sideration is  necessary.  Villa  v.  Rodrignez,  12  Wall.  323.  Pos- 
sibly it  could  be  donated,  relinquished  voluntarily,  without  con- 
sideration, as  any  other  species  of  property  may  be,  but  the  proof 
of  such  disposition  of  it  must  be  positive,  clear  and  unequivocal. 
It  must  rest  upon  something  more  substantial  than  mere  in- 
ference, drawn  from  conduct  or  casual  declarations  of  the  par- 
ties. A  subsequent  agreement  that  a  mortgage  shall  be  re- 
garded as  an  absolute  conveyance  will  not  be  sustained,  unless 
shown  to  have  been  fairly  made  and  without  the  exercise  of 
undue  advantage  by  the  creditor.  '*Where  an  absolute  deed  is 
given  as  a  security  for  a  debt,  chancery  will  treat  it  as  a  mor- 
gage,  though  the  defeasance  rests  in  parol,  especially  if  the  gran- 
tor continues  in  possession.  Where  the  deed  was  so  executed, 
and  the  mortgagor  afterwards  took  a  lease  of  the  premises  from 
the  mortgagee,  and  the  mortgagee,  with  an  intent  to  veil  the- 
transaction  and  cut  off  the  equity  of  redemption,  covenanted 
to  reconvey  to  the  mortgagor  on  the  payment  of  a  sum  of  money 
by  a  time  specified;  It  was  held,  that,  although  the  lease  and 
covenant  gave  the  transaction  the  appearance  of  a  conditional 
sale,  still  the  relation  of  mortgagor  and  mortgagee  was  not 
thereby  destroyed."  Wright  v.  Bates,  13  Vt.  341.  See  also* 
Henry  v.  Davis,  7  Johns.  Chy.  (N.  Y.)  40;  Mills  v.  Mills,  26 
Conn.  213. 

As  already  stated,  the  defendant  says  he  told  the  plaintiff, 
the  grantor  in  the  deed,  at  the  time  it  was  made,  that  he  would 
be  glad  to  accept,  within  five  years,  the  amount  he  had  paid 
for  the  land.  At  that  time  money  was  obtained  from  some 
source  with  which  to  pay  a  considerable  part  of  the  grantor's 
indebtedness,  namely,  the  $556.00  debt  due  the  estate  of  Kidd. 
The  grantor  says  he  furnished  $210.00  of  the  money  with  which 
to  pay  it.    Assuming  that  he  did,  more  than  $300.00  additional . 
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money  was  necessary.  Either  for  this  purpose  or  the  payment 
of  some  other  debts,  money  was  obtained  from  Farland  for  which 
a  deed  of  trust  upon  the  property  was  executed.  When  this 
debt  became  due  and  the  creditor  advertised  the  land  for  sale, 
ithe  defendant  seems  to  have  relied  upon  the  plaintiff  to  obtain 
the  money  from  some  source  with  which  to  save  the  land,  and 
the  plaintiff  appears  to  have  been  very  anxious  to  do  so  and  to 
have  exerted  himself  to  that  end.  When  it  seemed  doubtful 
,as  to  whether  this  would  be  accomplished,  the  defendant  wrote 
his  brother  saying  that,  if  the  trustee  did  not  postpone  the  sale, 
he  would  better  get  the  man  from  whom  he  expected  to  obtain 
±he  money  to  buy  the  land  in  for  him  (the  plaintiff).  By  this 
he  laid  grounds  for  the  inference  that  he  felt  that  his  brother 
had  a  deeper  interest  in  the  matter  than  he,  and  that  the  for- 
mer must  protect  and  save  himself  and  was  at  liberty  to  do 
so,  if  possible,  by  having  some  one  purchase  the  'property  for 
his  benefit.  In  the  event  of  a  postponement  and  success  in  rais- 
ing the  sum  of  $600.00  by  a  new  loan  on  the  property,  he  wanted 
/the  excess  over  the  amount  necessary  to  discharge  the  debt,  be- 
cause he  was  needing  money  badly  and  would  give  time  for  the 
payment  of  additional  money  which  he  hoped  to  get  out  of  the 
land.  Added  to  this,  is  the  further  circumstance  that  the  grantor 
was  permitted  to  remain  in  possession  of  the  property  and  use 
and  occupy  it  as  his  own.  No  rent  was  ever  demanded  from 
him  and  the  payment  of  taxes  seems  to  have  been  left  to  his 
•care.  During  the  whole  period  from  188#  to  1901,  the  taxes 
were,  for  the  most  part,  paid  by  the  plaintiff.  On  one  occasion, 
when  he  was  pressed  by  the  officers  for  the  taxes  and  unable 
to  pay  them,  the  defendant  paid  about  $35.00.  He  may  have 
paid  for  some  additional  years,  but  the  taxes  seem  to  have  been 
paid  in  the  main  by  the  plaintiff.  Possession  of  the  land  by  the 
grantor,  whether  rent  be  nominally  reserved  or  not,  and  if  no 
rent  is  even  professedly  reserved,  is  entitled  to  very  great  weight, 
if  unexplained.  Vangilder  v.  Hoffman,  22  W.  Va.  1,  (syl.  pt 
7.)  It  is  insisted,  however,  that  a  sufficient  explanation  of  this 
circumstance  has  been  furnished  by  the  defendant,  who  tes- 
tifies that  he  permitted  this  by  way  of  courtesy  to  his  brother 
and  two  sisters  who  made  their  home  there  the  greater  part  of 
the  time.  This  position  is  taken  upon  the  authority  of  Edwards 
v.  Wall,  79  Va.  321.    In  that  case,  however,  possession  of  the 
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grantor  was  about  the  only  circumstance  relied  upon  by  the 
plaintiff  as  evidence  of  the  character  of  the  conveyance,  save 
that  out  of  part  of  the  lands  sold  the  purchaser  paid  the  gran- 
tor his  debt,  for  the  payment  of  which  the  land  had  been  threat- 
ened with  sale  at  the  time  of  the  conveyance.    There  was  no 
evidence  of  any  admission  on  the  part  of  the  grantee  that  the 
conveyance  had  any  character  other  than  that  evidenced  by 
its  face.    On  the  contrary,  the  notary  who  took  the  acknowledg- 
ment testified  that,  before  the  deed  was  signed  and  acknowl- 
edged, the  grantor  asked  that  some  clause  be  put  in  reserving 
to  him  some  right  in  the  property,  and  that  the  grantee  re- 
marked that  he  would  not  put  any  provision  in  the  deed,  and 
thaj  if  it  were  not  signed  as  written,  he  would  not  touch  it. 
Moreover,  no  claim  that  the  deed  was  intended  to  be  a  mort- 
gage was  asserted  until  shortly  before  the  suit  was  instituted. 
In  the  case  now  under  consideration,  the  defendant  testifies  to 
an  expression  made  to  the  plaintiff  at  the  time  of  the  convey- 
ance of  his  willingness  to  take  his  money  back  and  release  the 
land  at  any  time  within  five  years.    Long  before  this  suit  was 
commenced,  the  sum  which  he  was  willing  to  take  was  fixed  at 
$1,500.00.    He  says  this  was  a  contract  of  sale,  but  the  plaintiff 
says  it  was  an  abatement  of  $141.87  from  what  the  defendant 
had  formerly  fixed  as  the  amount  of  the  redemption  money,  and 
a  continuation  of  the  original  agreement  and  understanding 
for  redemption  thus  modified.    Such  a  modification  would  not 
convert  what  was  originally  a  mortgage  into  a  contract  of  sale. 
To  have  that  effect,  the  new  agreement  must  be  predicated  upon 
a  consideration,  and  it  is  not  pretended  that  any  was  given  or 
agreed  to  be  paid  to  the  plaintiff  by  way  of  extinguishment  of 
his  right  to  redemption.    The  conclusion  of  the  trial  court  prob- 
ably rests  more  upon  the  admission  of  the  defendant  to  which 
reference  has  been  made  than  any  other  circumstance.     The 
great  weight  of  such  admission,  or  evidence  tending  to  establish 
it  was  adverted  to  in  the  case  of  Sadler  v.  Taylor,  49  W.  Va.  104, 
120. 

He  says  he  made  that  statement  at  the  inception  of  the  trans- 
action, at  the  time  of  the  conveyance.  The  intent  at  that  mo- 
ment determines  the  character  of  the  conveyance.  Sadler  v.  Tay- 
lor, cited;  Hogg's  Eq.  Prin.  715;  Ddbney  v.  Green,  4  H.  &  M. 
101.    Although  he  does  not  say  a  loan  was  made,  or  that  he  then 
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said  the  deed  was  to  be  treated  as  a  mortgage,  or  that  he  used 
the  word  redeem,  he  did  say  he  would  receive  back  his  money, 
and,  of  course,  a  reconveyance  would  follow.  He  does  not  say 
that  agreement  was  for  a  re-purchase.  As  to  what  he  then  said 
his  statement  is  indefinite,  except  in  respect  to  his  willingness 
to  be  reimbursed.  That,  he  clearly  and  fully  admits,  and  the 
admission  is  to  be  construed  in  the  light  of  the  conditions  then 
existing  and  the*  subsequent  conduct  of  the  parties,  bearing  in 
mind  that  doubtful  cases  are  generally  decided  to  be  mortgages. 
Conway  v.  Alexander,  7  Cranch  218,  237. 

It  has  been  truly  stated  that  the  defendant  was  not  a  money 
lender.  He  was  a  poor  man  himself,  taking  upon  himself  a 
great  burden  for  the  relief  of  a  distressed  brother  and  sisters. 
It  may  not  be  the  ordinary  case  of  a  conveyance  to  secure  an 
antecedent  debt  or  a  direct  contemporaneous  advance,  and  the 
motive  for  the  acceptance  of  the  conveyance  may  not  have  been 
that  which  usually  impels  such  action.  The  defendant  was 
surety  for  some  of  these  debts  and  this  circumstance  may  have 
influenced  him.  But,  whatever  his  character,  or  the  inducement 
to  the  conveyance,  he  obtained  by  it  a  position  of  advantage  over 
the  grantor  respecting  the  title  and  not  in  the  usual  and  ordinary 
mode  of  purchase,  and  no  reason  is  perceived  why  the  general 
principles  and  rules  governing  inquiry  into  the  class  of  convey- 
ances to  which  this  one  is  said  to  belong,  should  not  be  applied. 

Another  objection  to  the  decree  is  that  it  treats  the  indebt- 
edness of  the  plaintiff  to  the  defendant  as  having  been  satisfied 
by  the  oil  lease  bonus  of  $1,050.00  and  the  $1,000.00  realized 
from  the  sale  of  one-half  of  the  oil  and  gas  reserved.  Counsel 
for  appellants  say  the  indebtedness  amounted  to  $3,639.00,  which 
exceeds  the  amount  received  by  the  defendant  from  the  oil  and 
gas  by  the  sum  of  $1,589.00.  This  contention  ignores  some 
facts  favorable  to  the  plaintiff  that  are  perfectly  apparent  from 
the  face  of  the  record.  The  Farland  loan  paid  all,  or  the  greater 
part,  of  the  large  Kidd  debt.  If  the  defendant's  evidence  is 
true,  it  paid  about  $300.00  and  the  plaintiff  received  the  balance 
of  that  loan.  That  loan  itself  was  paid  out  of  the  Maxwell  loan 
and  the  plaintiff  put  into  his  own  pocket  practically  all  of  what 
remained  of  the  Maxwell  loan.  It  also  includes  $713.00,  the 
aggregate  of  the  $241.78,  and  the  $471.13  recital  of  the 
deed,   the   doubtful    characters   of   both   of   which   has    been 
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adverted  to.  As  to  the  amount  of  the  indebtedness,  the  evidence 
conflicts  violently.  The  trial  court  has  passed  upon  it,  and  no 
ground  is  perceived  upon  which  the  finding  can  be  disturbed. 
There  is  evidence,  both  direct  and  circumstantial,  to  sustain  it. 
For  the  reasons  above  stated,  the  decree  should  be  affirmed.. 

Affirmed. 


CHARLESTON. 

Turner  v.  McCormick. 
Submitted  June  6,  1904.    Decided  November  1.  1904. 

1.  Optional  Sale — Executory  Contract. 

An  acceptance  in  writing  of  a  formal  and  carefully  prepared 
option  of  sale  of  land,  within  the  time  allowed  by  it  for  ac- 
ceptance, using  the  formal  words,  "according  to  terms  of  the 
option  given  me,"  to  which  there  is  added,  by  the  conjunc- 
tion "and,"  a  request  for  a  departure  from  its  terms  as  to  the 
time  and  place  of  performance,  is  unconditional  and  converts 
the  option  into  an  executory  contract  of  sale.     (p.  165,  173). 

2.  Executory  Contract — Rescission. 

A  mere  request,  by  one  of  the  parties  thereto,  for  an  altera- 
tion or  modification  of  a  fully  accepted  proposed  contract 
which  by  acceptance  has  been  wrought  into  a  binding  con- 
tract, is  not  a  breach  thereof,  giving  right  of  rescission  thereof 
or  action  thereon.  Neither  does  it  effect  such  alteration,  un- 
less assented  to' by  the  other  party,     (pp.  165,  171,  173). 

3.  Executory  Contract — Acceptance. 

Such  request  relates  to  performance  of  the  contract,  and  is 
not  an  element  £n  the  making  thereof,  although  written,  and 
connected,  as  aforesaid,  with  the  acceptance,  on  a  single  sheet 
of  paper,  so  as  to  make  of  the  acceptance  and  request  a  com- 
pound sentence,     (pp.  171,  173). 

Appeal  from  Ciircuit  Court,  Monongalia  County. 
Bill  by  Edgar  D.  Turner  against  William  McCormick.    De- 
cree for  defendant,  and  plaintiff  appeals. 

Reversed. 

Moreland  &  Glasscock  and  H.  L.  Robinson,  for  appellant. 
H.  M.  BUS8ELL  and  W.  S.  Meredith,  for  appellee. 
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f 

POFFENBARGER,  PRESIDENT : 

In  this  case,  the  circuit  court  sustained  a  demurrer  to  a  bill, 
spraying  the  specific  performance  of  two  alleged  contracts  for  the 
sale  of  the  Pittsburg  vein  of  coal  underlying  two  separate  tracts 
of  land  in  Monongalia  county.  The  owner  of  the  land  executed 
two  options  of  sale  to  the  plaintiff,  each  of  which  provided  that 
it  should  be  accepted  within  a  certain  time,  and,  if  not  so  accep- 
ted, it  should  be  void.  The  demurrer  was  sustained  upon  the 
theory  that  what  is  relied  upon  in  the  bill  as  constituting  accep- 
tance is  insufficient,  because  it  sought  to  introduce  a  new  ele- 
ment into  the  proposed  contract,  and  make  not  the  contract  orig- 
inally proposed,  but  a  new  and  different  contract. 

The  first  option  bears  date  December  31,  1901,  was  executed 
%y  William  McCormick,  as  party  of  the  first  part,  and  E.  D. 
Turner,  as  party  of  the  second  part,  covers  the  coal  in  a  tract  of 
about  150  acres  at  the  price  of  fifty  dollars  per  acre,  one-third  to 
be  paid  in  cash  on  delivery  of  deed  and  the  balance  in  two  equal 
annual  payments,  and  provides,  as  to  acceptance,  that,  "The  par- 
ty of  the  first  part  agrees  that  the  party  of  the  second  part  shall 
"have  until  the  first  day  of  March,  1902,  to  accept  the  coal  herein 
described  as  the  same  may  be  determined  by  the  county  surveyor. 
*  *  *  And  if  the  party  of  the  second  part  does  not  give  no- 
tice of  such  acceptance  by  said  date,  this  contract  shall  be  void, 
and  of  no  further  effect." 

The  other  option,  executed  by  the  same  parties,  is  dated  Feb- 
ruary 8,  1902,  covers  the  Pittsburg  vein  of  coal  in  and  underly- 
ing a  tract  containing  about  one  hundred  and  four  acres,  at  the 
price  of  $41.00  per  acre,  one-third  to  be  paid  in  cash  on  delivery 
♦of  deed  and  the  balance  in  two  equal  annual  payments,  and  pro- 
vides as  to  acceptance,  that,  "If  the  eec^d  party,  heirs  or  as- 
signs, fails  to  notify  said  first  party  in  writing,  on  or  before  the 
first  day  of  March,  1902,  that  he  or  they  elect  to  purchase  said 
coal,  then  this  agreement  is  to  be  considered  as  rescinded,  null 
and  void  and  neither  party  to  be  bound  thereby  or  liable  in  any 
way."  As  to  performance  and  the  comsumTriation  of  the  proposed 
6ale,  the  written  option  provided  as  follows:  "The  first  party 
shall  and  will,  within  ninety  days,  after  the  notice  in  writing  that 
the  said  second  party,  his  heirs  or  assigns,  elect  to  purchase 
said  coal  at  his  own  proper  cost  and  charge,  make,  execute  and 
deliver  to  the  said  second  party,  his  heirs  or  assigns  a  good  and 
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sufficient  deed  or  deeds  for  said  coal  and  mining  rights,  in  fee 
simple,  clear  of  all  incumbrances,  with  clause  of  general  warran- 
ty," etc. 

The  first  option  does  not  require  acceptance  in  writing  nor 
performance  within  nSfy  days  after  notice  of  acceptance.    The        ^- ' 
second  does  impose  these  conditions.    Besides  alleging  a  verbal  I 

acceptance  of  both  of  these  options  on  the  21st  day  of  February, 
1902,  the  bill  avers  an  acceptance  and  notice  thereof  in  writing, 
and  sets  out  a  copy  of  the  notice  of  acceptance  which  reads  as 
follows: 

i  "Morgantown,  W.  Va.,  Feb.  21,  1902.  Mr.  William  McCor- 
mick: I  hereby  notify  you  that  your  coal  will  be  accepted  ac- 
cording to  terms  of  the  option  given  to  me  on  same  and  respect- 
fully request  you  to  make  delivery  off  deed,  with  abstract  of  title, 
to  me,  in  Morgantown,  W.  Va.,  on  Saturday,  June  28th,  1902, 
hour  and  place  to  be  decided  later.    Yours  truly,  E.  D.  Turner." 

Two  objections  to  the  written  acceptance  are  urged.    One  of 

I  these  relates  to  the  .first  clause,  and  is  that  its  language  relates 
to  the  future  and  imports  a  promise  to  ^accept  and  not  to  notice 
of  a  completed  acceptance.  The  other^objection  is  that  the  re- 
quest that  the  deed  be  made  on  June  28,  1902,  in  Morgantown  at 
an  hour  and  place  thereafter  to  be  decided,  superadded  to  the  al- 
leged notice  of  acceptance,  made  it  conditional  and  not  absolute, 
by  attempting  to  introduce  new  terms  into  the  proposed  contract. 
Acceptance  of  the  first  option  gave  the  right  to  have  immediate 
performance  and  allowed  no  time  ta  the  vendor  in  which  to  per- 
form thereafter.  Absolute  acceptance  of  the  second  option  would 
have  included  as  one  of  the  terms  thereof  an  agreement  that  the 
vendor  should  have  ninety  days  within  which  to  tender  the  deed. 
As  it  required  acc&riance  on  or  before  the  first  day  of  March, 
1902,  and  performance  within  ninety  days  thereafter,  the  re- 
quest or  condition  in  the  notice  that  the  deed  be  delivered  on  the 
28tfajjay-of  jjnne,  1902,  named  ajfatgjioro  than  ninety  days 
after  thefirstdayofMarch,  the  limit  for  acceptance,  and  one 
more  than  ninety  days  after  the  notice  of  acceptance. 

The  first  objection  overlooks  the  substantial  and  legal  mean- 
ing of  the  terms,  and  amounts  to  a  mere  criticism  of  the  phrase- 
ology. By  turning  this  weapon  upon  the  appellees  themselves 
their  contention  is  completely  overthrown.    The  language  is  not  >. 

that  the  opticta  will  be  accepted,  but  that  the  coal  will  be  accepted  v*1 
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in  the  future  and  the  contract  itself  contemplates  performance  in 
future  and  after  acceptance  of  the  option.    It  is  in  the  very  na- 
ture of  a  contract  that  it  shall  be  first  made  and  then  performed. 
Moreover,  the  language  of  the  acceptance,  in  strictness,  more 
nearly  conforms  to  the  language  of  the  contract  than  that  which 
it  is  said  should  have  been  used.    The  provision  of  the  option  aa 
to  notice  of  acceptance  uses  this  language:     "That  he  or  they 
elect  to^mjxhaSfLgaid  coal."    It  requires  notice  of  intention  and 
election  to  do  a  thing  in  the  future.     Hence,  it  may  be  said, 
without  doing  any  violence  to  the  language  of  the  option,  that 
notice  of  an  clcetiott^o  purchase  according  to  the  terms  of  the 
I  option  should  be  understood  and  deemed  to  carry  with  it  by  nec- 
\  essary  implication  prior  or  contemporaneous  acceptance  of  the 
J  terms  of  the  option.     Acceptance  of  the  coal  according  to  the 
terms  of  the  option  could  not  take  place  without  a  full  accession 
to  all  the  terms  of  the  option.    To  this  it  may  be  added  that  it 
is  not  usual  to  refer  to  the  instrument  by  its  date  or  otherwise 
and  merely  say  it  is  accepted  or  its  terms  agreed  to.    Thus,  in 
Watson  v.  Coast,  35  W.  Va.  463,  the  vendee  had  telegraphed  as 
follows:     "Will  take  the  property.     Meet  me  at  Toronto,  first 
train.    Answer."    Another  telegram  responding  to  another  pro- 
posal was,  "Will  accept  your  proposal."    Xo  substantial  distinc- 
tion between  these  forms  of  acceptance  was  discovered.    In  both 
instances,  the  future  tense  was  used.     In  Barrett  v.  McCallister, 
33  W.  Va.  738,  there  was  a  verbal  notice  in  which  the  plaintiff 
told  the  defendant,  after  looking  over  the  land,  he  was  satisfied 
with  it  and  was  ready  to  pay  the  money  when  the  deed  should  be 
made.    Then  a  day  or  two  afterwards,  he  wrote  a  letter  in  which 
he  said,  "I  am  here  at  your  place  of  business  ready  to  take  the 
land  and  pay  the  money  whenever  the  deed  is  made."    In  these 
instances,  the  language,  with  one  exception,  related  to  perform- 
ance and  it  never  occurred  to  anybody  to  question  its  sufficiency 
on  that  ground.    In  the  same  case,  at  page  745,  Judge  Brannox 
took  this  view.     He  said :     "Why  talk  about  the  execution  of  a 
deed  if  the  land  was  not  satisfactory  ?    Why  talk  about  a  deed,  if 
Barrett  had  not  accepted  the  option  ?    The  fact  that  they  so  talk- 
ed about  a  deed  proves  that  Barrett  had  accepted  the  option  and 
informed  McCallister  of  it;   indeed,  this  conversation  about  a 
deed  is  of  itself  acceptance." 

But  it  is  further  urged  that  the  reference  to  the  future  in  the 
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first  clause,  coupled  with  the  request  in  the  second  clause  bears 
out  the  theory  of  a  promise  to  accept  in  the  future  and  precludes 
the  view  that  the  writing  conveys  notice  of  a  prior  or  contem- 
poraneous acceptance.  It  has  already  been  pointed  out  that  the 
declaration  of  intent  to  take  the  coal  in  accordance  with  the 
terms  of  the  option,  presupposes  and  necessarily  implies  present 
or  past  acceptance  of  the  terms.  The  notice  does  not  say  I  will 
take  the  coal  according  to  the  terms  of  the  option  on  the  28th  day 
of  June,  or  if  you  will  deliver  the  deed  on  the  2Sth  day  of  June. 
Its  terms  are  positive.  The  notice  is  that  the  coal  will  be  ac- 
cepted according  to  the  terms  of  the  option  given.  This  is  fol- 
lowed by  a  request,  not_a_coniliiion,  that  the  deed  be  delivered 
on  the  28th  day  of  June,  instead  of  at  an  earlier  date.  To 
couple  the  two  clauses  in  the  manner  suggested  would  be  to  de- 
part from  the  plain  common  sense  meaning  of  the  notice.  It 
would  do  violence  also  to  the  grammatical  construction  of  the 
notice.  No  reason  is  given  why  the  latter  clause  limits  and 
qualifies  the  former.  It  is  not  pointed  out  nor  even  suggested 
that  the  rules  of  grammatical  construction  require  it,  nor  that 
the  two  clauses  have  such  logical  connection.  The  copulative 
conjunction  used  simply  makes  grammatical  connection  of  the 
two  clauses.  It  does  not  make  them  mutually  dependent,  nor 
the  former  conditional. 

Yielding  the  first  contention  for  the  purpose  of  argument, 
counsel  for  appellee  say  that  if  the  first  clause  standing  alone 
would  amount  to  unconditional  acceptance,  converting  the  op- 
tion into  a  contract,  binding  upon  both  parties,  the  addition  of 
the  request  that  delivery  of  the  deed  be  made  on  the  28th  day 
of  June,  a  date  more  than  ninety  days  after  acceptance  and 
after  the  time  in  which  acceptance  could  be  made,  renders  the 
notice  insufficient.  They  say  this  request  does  not  relate  to  per- 
formance of  the  contract  after  the  making  thereof  as  proposed, 
and  that  the  insertion  thereof  in  the  written  notice  was  an  at- 
tempt to  engraft  upon  the  contract  proposed  conditions  or  terms 
not  embodied  in  the  original  proposition;  and,  as  the  bill  does 
not  show  any  acceptance  in  writing  of  this  new  condition,  the 
effort  to  change  the  original  proposition  has  failed  and  no  con- 
tract has  been  made.  If  this  last  clause  of  the  deed  thus  quali- 
fied the  first,  it  would  work  a  change  as  to  the  time  of  payment  of 
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the  purchase  money  and  delivery  of  the  deed.     It  would  also- 
designate  a  place  of  payment  as  to  which  the  options  are  silent. 

The  bill  avers,  as  the  reason  for  requesting  delivery  on  the 
28th  day  of  June,  that  the  plaintiff  had  similar  options  upon  the 
coal  underlying  several  other  tracts  of  land  in  the  neighborhood 
of  those  owned  by  the  defendant,  and  desired  to  close  them  all 
on  the  same  day,  it  being  his  purpose  to  obtain  an  aggregate  of 
1,000  or  1,200  acres  of  coal  in  a  body.  While  this  averment  is- 
not  important,  it  well  illustrates  the  fact  that  such  a  request  may 
be  added  to  an  acceptance  for  a  good  purpose,  and  it  does  not 
necessarily  indicate  an  intention  to  change  the  terms  of  the  pro- 
posed contract.  The  plaintiff  desired  the  land  and  was  willing- 
to  take  it  and  pay  for  it.  He  preferred  to  close  all  the  options  onr 
the  same  day,  and  therefore,  added  this  request.  Suppose  he 
had  on  one  day  put  the  first  part  of  the  notice  in  writing  and  sent 
it  to  the  defendant.  That  would  have  closed  the  contract  un- 
doubtedly. Then  suppose  on  the  next  day  he  had  written  a  re- 
quest that  the  performance  be  delayed  until  the  28th  of  June. 
That  would  not  have  been  a  repudiation  of  the  contract.  It 
would  have  been  a  mere  request  for  an  extension  of  time.  The 
defendant  could  not  have  treated  the  contract  as  broken  for  that 
reason.  He  could  have  enforced  it  notwithstanding  this  request- 
The  mere  fact  that  the  acceptance  and  the  request  are  in  juxtap- 
osition, standing  in  the  same  sentence,  united  by  a  conjunction, 
does  not  change  their  character  or  legal  sense. 

The  contention  of  counsel  for  appellee  is  unsupported  by  au- 
thority. "If  an  offer  is  accepted  as  made,  the  acceptance  is  not 
conditional  and  does  not  vary  from  the  offer  because  of  inquiries 
whether  the  offerer  will  change  his  terms,  or  as  to  future  actsr 
or  the  expression  of  a  hope,  or  suggestions,  etc."  9  Cyc.  269, 
"Plaintiff  answered  a  proposition  to  lease  'I  will  accept  your  of- 
fer to  lease  to  you  at  $200  per  year  for  three  or  five  years  as  you 
choose.'  Defendant  answered,  'Make  out  lease  for  place  for  five 
years  at  $200  per  year/  He  also  said  in  this  letter  that  he  would 
like  to  build  on  a  cookroom,  with  privilege  to  remove  it.  Plain- 
tiff recognized  that  a  lease  for  five  years  existed.  Held,  these 
letters  made  a  lease,  and  the  request  as  to  the  cookroom  did  not 
attach  a  condition  to  defendant's  acceptance."  Culton  v.  Gil- 
christ, 92  la.  718.  lln  Phillips  v.  Moor,  71  Me.  78,  the  court  held 
\that^an  acceptance  coupled  with  a  request  for  a  modification,  is 
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Un  absolute  and  unconditional  acceptance  and  closes  the  contract. 
In  that  case,  the  subject  of  the  contract  was  a  lot  of  hay.  The 
defendant  offered  $9.50  per  ton  for  part  of  it  and  $5.00  for  the 
balance.  The  plaintiff  sent  him  a  postal  card  in  reply  saying  he 
had  hoped  the  defendant  would  pay  him  $10.00  for  his  hay  of 
the  best  quality  and  closed  by  saying,  "but  you  can  take  the  hay 
at  your  price,  and  when  you  get  it  hauled  in,  if  you  can  pay  the 
$10.00  dollars,  I  would  like  to  have  you  do  it,  if  the  hay  proves 
good  enough  for  the  price."  The  defendant,  having  received  this 
card  on  Friday  morning,  made  no  reply,  and  Sunday  morning 
the  hay  was  burned  in  the  barn.  *  The  court  held  that  there  was  a 
contract  and  that,  under  the  peculiar  circumstances  dispensing 
with  actual  delivery  which  ordinarily  is  necessary  to  the  passing 
of  title,  the  defendant  was  liable  for  the  price  of  the  hay.  In 
Stephenson  v.  McClain,  5  Q.  B.  D.  346,  the  principle  is  well 
illustrated.  The  defendant  had  certain  warrants  for  iron.  He 
wrote  to  plaintiffs,  asking  whether  they  could  get  him  an  offer 
for  them.  After  some  correspondence,  the  defendant  fixed  a  net 
cash  price  of  forty  shillings  per  ton,  the  offer  to  hold  good  until 
the  following  Monday.  On  the  morning  of  that  day  at  9 :42  de- 
fendant telegraphed  this  request:  "Please  wire  whether  you 
would  accept  forty  for  delivery  over  two  months,  or  if  not,  long* 
est  limit  you  could^give."  No  answer  having  been  received,  the 
defendant,  after  receipt  of  this  telegram  and  without  having  re- 
plied to  it,  sold  the  warrants,  and  at  1 :25  p.  M.  telegraphed  to 
the  plaintiffs  that  he  had  done  so.  Before  the  sending  of  this 
telegram,  the  plaintiffs  found  a  purchaser  for  the  iron,  and  at 
1:34  p.  m.,  telegraphed  the  defendant  stating  that  they  had  se- 
cured his  price.  The  defendant  refused  to  deliver  the  iron,  and 
thereupon  the  plaintsiffs  brought  an  action  against  him  for  non- 
delivery and  recovered.  The  court  held  that  the  inquiry  as  to 
whether  the  plaintiff  would  modify  the  terms  of  their  offer  was 
not  a  rejection  of  the  offer,  and  he  not  having  withdrawn  the 
offer  before  the  sale  was  effected,  a  binding  contract  was  effected 
by  the  acceptance  of  the  plaintiffs  upon  finding  the  purchaser  at 
1 :00  p.  m.,  25  minutes  prior  to  the  sending  of  defendant's  tele- 
gram. The  ruling  in  that  case  is  a  very  strong  adjudi- 
cation against  the  contention  of  the  appellee  here.  The  request 
)or  suggestion  for  modification  of  the  offer  made  before  its  acceptr 
/  ance,  might  well  have  been  regarded  as  an  indication  of  a  purpose 
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I  not  to  accept.    Here,  the  acceptance  precedes  the  request  for  a 

'  modification. 

Among  the  cases  relied  upon  as  authority,  sustaining  the  ac- 
tion of  the  court  in  dismissing  the  bill,  is  that  of  Potts  v.  White- 
head, 23  N.  J.  Eq.  512.  The  report  of  the  case  in  that  volume 
does  not  set  out  the  facts  fully.  They  are  given  at  length  in  20 
N.  J.  Eq.  (5  C.  E.  Green)  at  page  55.  There  it  is  shown  that 
the  offer  was  such  that  an  unqualified  acceptance  of  it  would  not 
have  constituted  a  contract,  for  the  offer  and  acceptance  would 
have  left  open  to  further  negotiation  important  elements  of  the 
contract.  In  that  case  the  defendant  signed  a  paper  embodying 
an  offer  to  sell  certain  land  in  consideration  of  $20.00  per  acre, 
$500.00  of  the  price  to  be  paid  on  the  execution  of  a  deed,  and 
the  balance  to  be  secured  by  a  mortgage  on  the  land  with  inter- 
est at  six  per  cent.  When  the  deferred  payments  of  the  purchase 
money  should  become  due  was  not  stated,  and  this  paper  and 
the  alleged  acceptance  did  not  fix  any  time.  If  the  latter  had,  it 
would  not  have  been  binding  unless  assented  to  by  the  defendant. 
This  was  one  ground  of  the  decision  of  the  chancellor,  holding 
that  there  was  no  contract.  The  alleged  acceptance  said,  "Have 
twice  attempted  the  tender  of  the  first  payment  of  $500.00  upon 
the  agreement  made  between  us  on  the  7th  of  December  last.  I 
will  meet  you,  etc.  *  *  *  when  I  shall  be  ready  to  make 
tender  of  the  money  and  execute. the  proper  agreements  there- 
upon." This  acceptance  did  not  say,  as  does  the  one  under  con- 
sideration here,  that  the  plaintiff  would  take  the  property  in  ac- 
cordance with  the  terms  of  the  agreement.  He  said  he  would 
pay  $500.00  upon  the  agreement  and  execute  the  proper  agree- 
ment thereupon.  There  is  scarcely  a  resemblance  between  the 
two  papers.  What  was  meant  by  proper  agreement,  the  court  had 
no  means  of  knowing.  He  might  have  meant  such  agreements 
as  were  just  and  fair  or  such  as  the  offer  indicated.  The  paper 
was  indefinite  and  ambiguous.  Eespecting  it,  the  chancellor 
said:  "It  doubtless  might  fairly  be  inferred  from  this  letter, 
that  the  complainant  intended  to  accept  the  offer  in  some  way, 
and  expected  to  enter  into  an  agreement  for  the  purchase  of  this 
property,  at  the  price  fixed;  but  he  did  not  bind  himself  so  to 
do." 

Another  case  relied  upon  is  Sawyer  v.  Brossart.  67  la.  678.  In 
that  case,  the  defendant,  a  resident  of  Los  Angeles,  California, 
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offered  for  sale,  by  letter,  two  business  rooms  in  Iowa  City,  say- 
ing to  the  plaintiff :  "Yon  can  have  that  building  for  thirty-five 
hundred  dollars,  or  the  two  for  $5,000.  Let  me  hear  from  you 
at  once."  The  alleged  acceptance  was  by  telegram  from  Iowa 
City,  saying:  "Accept  your  offer  for  two  buildings  at  five  thou- 
sand dollars.  Money  at  your  order  at  first  National  Bank  here." 
The  court  held  that  the  defendant  "was  entitled  under  his  offer 
to  have  the  money  paid  to  him  at  his  place  of  residence  and  to 
deliver  the  deed  there,  and  that,  as  the  acceptance  of  plaintiff 
was  not  an  acceptance  of  the  offer  as  made,  it  did  not  bind  B.," 
the  plaintiff.  It  is  to  be  noted  here  that  the  plaintiff  did  not  re- 
quest permission  to  pay  the  money  into  the  bank  to  the  defend- 
ant's credit  at  Iowa  City,  but  said,  in  effect,  that  the  money  had 
been  paid  there  to  his  credit.  Therefore,  the  payment  into  the 
bank  at  Iowa  City  was  made  a  part  of  the  acceptance.  By  such 
payment  and  notice  plaintiiff  attempted  to  add  a  new  condition 
to  the  contract  proposed,  which  was  silent  as  to  the  place  of  pay- 
ment and,  therefore,  in  law,  contemplated  payment  at  Los 
Angeles.  It  was  not  an  unqualified  acceptance  coupled 'with  a 
request  for  permission  to  pay  at  Iowa  City.  Corcoran  v.  White, 
117,  111.  118,  does  not  support  the  postion  taken  by  the  appellee. 
The  letter  purporting  to  be  an  acceptance  said  the  party  would 
accept  the  offer  provided  the  title  was  perfect.  It  further  said: 
"I  will  call  at  your  office  Monday  at  10  o'clock,  at  which  time  I 
can  get  the  abstract  and  have  it  examined."  The  common  sense 
of  this  letter  was  that  the  writer  had  not  accepted  and  would  not 
accept,  if  he  did  not  find  the  title  perfect.  In  Coffin  v.  Port' 
land,  43  Fed.  Bep.  411,  relating  to  an  attempted  sale  of  bonds, 
the  letter  said :  "We  will  take  your  *  *  *  bonds  *  *  * 
at  par,  you  to  furnish  us  written  opinion  of  your  city  attorney  as 
to  legality  of  bonds,  certified  copy  of  council  proceedings  and 
ordinance,  certified  statement  of  your  city  debts,  assessed  value 
of  your  taxables,  probable  real  value,  the  amount  of  your  debt, 
and  your  present  approximate  population."  After  putting  upon 
its  minutes  an  acceptance  of  this  proposition  to  purchase,  the 
council  passed  a  resolution  rescinding  what  the  resolution  called 
a  contract,  and  accepted  the  proposition  of  another  person  for 
the  same  bonds.  The  court  says,  in  its  opinion :  "It  is  more  rea- 
-sonable  to  regard  the  proposition  of  the  plaintiffs  in  this  respect 
a*  being  conditional,  and  the  acceptance  of  it  as  being  upon  the 
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same  condition.  This  being  so,  the  plaintiffs  of  course  have  no- 
right  of  action."  What  is  meant  by  this  is,  that  there  had  not 
been  in  fact  any  proposition  to  buy  or  acceptance  of  such  propo- 
sition. The  plaintiffs  were  simply  considering  the  advisability  of 
purchasing  and,  in  the  exercise  of  prudence,  desired  to  examine 
all  the  proceedings  relating  to  the  issue  before  making  an  un- 
qualified proposition  to  buy.  There  is  nothing  in  that  case  that 
seems  to  have  any  bearing  upon  the  question  under  consideration 
here. 

Three  cases,  referred  to  in  one  of  the  briefs  for  appellee,  are,, 
in  all  material  respects,  alike.    They  are  Robinson  v.  Weller,  8* 
i   S.  E.  449;  Northwestern  Iron  Co,  v.  Meade,  94  Am.  Dec.  557; 
^'    znAEgperv.  NesbitU  43  Am,.  St  .596,/  They  enunciate  the  prop- 
osition/that an  acceptance  of  an  offer  to  sell  land,  but  fixing  a 
/'        different  place  for  the  delivery  of  the  deed  and  payment  of  the 
money  than  the  residence  of  the  offerer,  or  the  place  named  in 
the  offer,  is  not  an  unconditional  acceptance  so  as  to  bind  the* 
seller.    This  is  asserted  by  several  cases.    Bilbert  v.  Baxter,  71 
la.  321;  Langellier  v.  Schaefer,  36  Minn  361.    But  they  are  all 
cases  arising  upon  loose,  informal  correspondence,  making   it 
necessary  to  look  to  the  whole  of  each  paper  to  ascertain  the  true- 
meaning  and  intent  of  the  parties.    None  of  the  letters  relied 
upon  as  acceptances  said  an  offer  was  accepted  in  accordance 
with  its  terms,  or  that  the  property  would  be  taken  according  to 

(the  terms  of  the  letter  of  proposal.    In  none  of  them  was  the • 
word  "request"  used,  after  language  of  unequivocal  and  definite  • 
acceptance  as  in  this  case.     In  Robinson  v.  Weller,  the  reply 
said :    "Offer  accepted ;  money  ready ;  send  deeds  at  once."    In 
N.  W.  Iran  Co.  v.  Meade,  the  letter  said:    "If  this  is  the  very 
best  offer  you  can  make,  you  may  properly  execute  the  within 
deed,"  etc.    In  Egger  v.  Nesbitt,  the  reply  said:    "I  will  accept" 
your  proposition,  with  the  understanding  that  you  will  deliver  to  - 
me  all  papers,"  etc.  \    Owing  to  the  distinctions  pointed  out, . 
these  precedents  are  not  regarded  as  applicable  or  controlling  in 
the  present  case. 

Moreover,  the  reasoning  in  some  of  these  cases  is  not  entirely  * 
satisfactory.     Nor  does  it  seem  to  accord  with  principles  an- 
nounced in  Watson  v.  Coast,  35  W.  Va.  463.    If  a  man  says  "I 
accept  your  offer,"  that  makes  a  contract.    It  assents  to  all  the  • 
terms  of  the  offer.    What  more  is  necessary?    There  is  a  corn- 
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plete  "aggregatio  mentium"  The  acceptance  conforms  to  the 
offer  in  every  particular.  How  can  a  mere  request  relating,  not 
to  the  making  of  the  contract,  but  to  its  performance,  be  deemed 
to  change  it  ?  Would  the  acceptor  be  permitted  to  excuse  himself 
from  performance  on  the  ground  of  such  request?  No  precedent 
of  that  kind  has  been  found.  They  are  all  cases  in  which  the  pro- 
poser, desiring  to  escape  from  the  consequences  of  his  oiler,  be- 
cause somebody  else  has  proposed  a  higher  price  than  the  first 
asked,  seeks  to  repudiate  the  transaction  and  sell  to  the  other- 
party.  Property  rights  are  sacred  and  should  be  well  guarded* 
by  the  law,  but  when  a  man  has  deliberately  made  a  fair  con- 
tract of  sale,  he  ought  not  to  be  permitted  to  avoid  it  on  some- 
flimsy  pretext,  in  order  to  avail  himself  of  a  better  bargain,. 
Time  and  place  of  payment,  when  not  mentioned  in  an  accepted 
offer,  are  fixed  by  law,  and  are  matters  of  performance,  carrying 
out  the  contract,  a  thing  wholly  distinct  and  separate  from  the 
making  of  the  agreement.  If,  contemporaneously  with,  or  subse- 
quent to  the  making  of  the  contract,  either  party  suggest,  re- 
quest or  propose  a  time,  place  or  mode  of  performance,  different 
from  that  agreed  upon  that  does  not  of  itself  effect  such  change 
nor  does  it  cause  a  breach,  giving  right  of  action  or  rescission  to 
the  orther  party.  Swiger  v.  Hayman  et  ah,  decided  at  this  term.. 
Either  can  compel  the  other  to  perform  the  contract  as  made.  He- 
may  ignore  the  suggested,  requested  or  proposed  alteration  ofr 
or  deviation  from,  the  contract,  as  to  the  performance  thereof. 
Watson  v.  Coast,  35  W.  Va.  463.    But,  if  the  suggested  depart- 

(ire  in  performance  is  not  accompanied  by  a  declaration  of  un- 
ualified  and  unconditional  acceptance  of  the  offer,  it  would  be- 
therwise  of  course.  Some  of  the  cases  here  referred  to  disclos- 
ed such  acceptance  and  others  did  not.  The  former  do  not  har- 
monize with  the  principles  enunciated  by  this  Court,  and  the  lat- 
ter do. 

As  much  weight  is  accorded  to  the  use  of  the  word  "request" 
here,  and  some  of  the  books  say  that,  if  a  request  for  a  modifica- 
tion be  made,  it  is  deemed  a  rejection  of  the  proposal,  a  case  il- 
lustrating this  rule  will  be  noticed.  It  is  Burmester  &  Co.  v. 
Phillips  Co.,  25  Fed.  Rep.  805.  Burmester  &  Co.  of  Charleston,. 
South  Carolina,  on  the  14th  day  of  March,  1885,  wrote  Phillips 
k  Co.,  of  Fredericksburg,  Virginia,  as  follows :  "On  receipt  of 
letter  (you)  can  ship  us  a  cargo  of  10  or  15,000  bushels  choice* 
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dry  Rappahannock  white  corn,  at  51  cents,  free  on  board,  freight 
7  cents  a  bushel"  Phillips  &  Co.  did  not  have  the  corn,  but,  on 
the  lGth  of  the  same  month,  they  replied  that  they  were  endeav- 
oring to  gut  it.  On  the  20th  they  wrote  that  they  could  get  it  at 
the  price  and  were  then  endeavoring  to  secure  a  vessel  to  earn-  it 
a*:  seven  cents.  On  March  23rd,  Burmester  &  Co...  wrote  that 
they  hoped  Phillips  &  Co.,  would  succeed  in  getting  a  vessel 
promptly  and  gave  some  directions  about  ship's  papers.  On 
the  30th,  Phillips  &  Co.  wrote  that  they  hoped  to  succeed  in  get- 
ting a  vessel  and,  if  so,  would  observe  the  direction  about  ship's 
papers.  On  April  4,  Phillips  &  Co.  notified  Burmester  &  Co.  by 
wire  that  they  had  succeeded  in  getting  a  vessel  and  that,  as  soon 
.as  she  arrived  at  the  landing,  they  would  advise,  and  that  they 
would  send  a  letter  giving  particulars.  To  this,  Burmester  &  Co. 
replied  by  letter  of  April  4th,  that  they  were  awaiting  letter's 
arrival  as  to  particulars.  On  April  9th,  Phillips  &  Co.  reported 
that  the  vessel  had  arrived,  and  would  be  ready  to  receive  the  car- 
go on  the  following  Saturday  and  that  they  would  draw  for  the 
cargo  at  sight  without  grace,  etc.  To  this  Burmester  &  Co. 
made  no  reply.  On  April  11,  Phillips  &  Co.  telegraphed  as  fol- 
lows: "Xot  hearing  from  you,  we  have  resold  the  cargo  of 
•corn."  Burmester  &  Co.  telegraphed  back  that  they  had  not  can- 
celled the  order  and  would  expect  cargo  as  ordered.  Burmester 
&  Co.  afterwards  sued  and  the  court  held  as  follows :  "The  let- 
ter and  telegram  of  the  4th  of  April  were  a  new  proposal,  and 
that  the  failure  of  the  Charleston  house  to  answer  before  the 
11th,  prevented  the  meeting  of  minds  necessary  to  a  contract; 
so  that  there  was  no  contract,  and  defendants  were  at  liberty  to 
resell."  In  the  opinion  the  court  applied  general  principles,  ex- 
pressed as  follows:  "If  a  condition  be  affixed  by  the  party  to 
whom  the  offer  is  made,  or  any  modification  or  change  in  the 
offer  be  requested,  this  constitutes  in  law  a  rejection  of  the  offer, 
and  a  new  proposal,  equally  ineffectual  to  complete  the  contract 
until  assented  to  by  the  first  proposer."  In  the  light  of  the  facts 
in  that  case  as  above  stated,  the  proposition  is  sound  and  appli- 
cable. Instead  of  accepting  Burmester  &  Company's  proposi- 
tion for  an  immediate  shipment,  Phillips  &  Co.  announced  their 
inability  to  do  so  and  made  a  counter  proposition  to  obtain  and 
ship  the  corn  later.  This  was  a  request  for  a  new  contract,  differ- 
ent from  the  one  first  proposed.    The  court  held  that  to  be  a  re- 
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jection  of  the  first  proposition.  It  being  a  new  proposal  on  the 
part  of  Phillips  &  Co.,  not  accepted  by  Burmester  &  Co.,  but 
treated  with  silence,  there  was  no  contract  between  the  parties. 
There  was  no  pretense  of  an  acceptance  of  the  original  proposal 

of  purchase. 

* 

This  somewhat  lengthy  review  of  the  authorities  bearing  upon 
the  question  seems  to  establish  the  following  propositions: 
First — A  request  for  a  change  or  modification  of  a  proposed 
contract,  made  before  an  acceptance  thereof,  amounts  to  a  re- 
jection of  it.  Second — A  mere  inquiry  as  to  whether  the  pro- 
poser will  alter  or  modify  its  terms,  made  before  acceptance  or 
rejection,  does  not  amount  to  a  rejection,  and  if  the  offer  be 
not  withdrawn  before  aceptance  made  within  a  reasonable  time, 
the  offer  becomes  a  binding  contract.  Third — A  request,  sugges- 
tion or  proposal  of  alteration  or  modification,  made  after  un- 
conditional acceptance,  and  not  assented  to  by  the  opposite  party, 
does  not  affect  the  contract  put  in  force  and  effect  by  the  accept- 
ance, nor  amount  to  a  breach  thereof,  giving  right  of  rescission. 
Fourth — Acceptance  of  a  formal  and  carefully  prepared  option 
of  sale  of  land,  within  the  time  by  it  allowed,  and  according  ta 
its  terms,  although  accompanied  by  a  request  for  a  departure 
from  its  terms  as  to  the  time  and  place  of  performance,  is  an 
unconditional  acceptance  and  converts  the  option  into  an  exec- 
utory contract  of  sale,  provided  the  request  be  not  so  worded 
as  to  limit  or  qualify  the  acceptance. 

The  bill  alleges  a  verbal  acceptance  of  both  options  at  the 
time  of  delivery  of  the  acceptance  in  writing,  and  a  verbal 
agreement  extending  the  time  of  performance  until  June  28th. 
These  allegations  have  provoked  a  good  deal  of  argument  on 
the  subject  of  an  extension  of  time  of  performance  and  altera- 
tions of  written  contracts  by  parol  agreement.  The  conclusion 
above  indicated  renders  it  unnecessary  to  go  into  these  questions 
or  to  examine  the  authorities  cited  as  bearing  upon  them. 

Our  conclusion  is  that  the  acceptance  in  writing  of  the  second 
proposal  is  unconditional  and  converts  the  proposal  into  a  bind- 
ing contract.  The  other  option  does  not  require  the  acceptance 
to  be  in  writing.  It  was  verbally  accepted,  and  that  is  sufficient 
when  the  option  does  not  require  a  written  acceptance.  Weaver 
v.  Burr,  31  W.  Va.  776;  Watson  v.  Coast,  35  W.  Va.  463;  Barrett 
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-v.  McCallister,  33  W.  Va.  745;  Creigh  v.  Boggs,  19  W.  Va.  240; 
Capehart  v.  flaJe,  6  W.  Va.  547. 

i  For  the  foregoing  reasons,  the  decree  complained  of  is  re- 
/versed,  the  demurrer  overruled  and  the  cause  is  remanded  for 
(further  proceedings.  \ 

Reversed. 


CHARLESTON. 

Hill,  Admr.  v.  Cbonix  et  ah 
Submitted  June  14,  1904— Decided  November  15, 1904. 

1.      Final  Decree — Chancery  Cause. 

A  decree  in  chancery  cause,  such  as  will  support  an  ap- 
peal, is  not  necessarily  the  last  decree  rendered,  by  which  all 
proceedings  in  the  cause  are  terminated,  and  nothing  is  left 
open  for  the  future  judgment  or  action  of  the  court;  but  It  is 
a  decree  which  determines  the  substantial  merits  of  the  con- 
troversy,— all  the  requisites  of  the  case, — though  there  may 
remain  a  reference  to  be  had,  or  the  adjustment  of  some  in- 
cidental or  dependent  matter,     (p.  179). 

.2.      Syllabus  Approved. 

Point  one  in  Syllabus  of  Wood  v.  Harmison,  41  W.  Va.  876, 
approved  and  applied,     (p.  179). 

•  '3.      Appeal — Judge — Order  of  Reference. 

An  order  of  reference,  founded  on  the  expressed  opinion  of 
the  judge,  not  followed  by  the  sentence  of  the  law  thereon,  ia 
not  appealable,     (p.  182). 

Appeal  from  Circuit  Court,  Ritchie  County. 
Bill  by  B.  F.  Hill,  sheriff,  against  J.  B.  Cronin  and  others. 
Decree  for  plaintiff,  and  defendants  appeal. 

Dismissed. 
Duty  &  Fidler,  for  appellants. 
H.  Adams,  H.  B  Woods,  and  M.  L.  Barron,  for  appellee. 

Miller,  Judge: 

The  first  question  which  confronts  us,  is  one  of  jurisdiction. 
Have  we  the  right  to  hear  and  determine  the  alleged  errors  of  the 
circuit  court,  appearing  in  the  record?  Is  the  decree  com- 
plained of  an  appealable  decree?    Code,  chapter  135,  section  1, 
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gives  the  right  to  an  appeal  for  error  in  a  case  where  the  matter 
in  controversy,  exclusive  of  costs,  is  of  greater  value  or  amount 
than. one  hundred  dollars,  wherein  there  is  a  final  decree  or 
ctrder;  or,  in  any  case  in  chancery,  wherein  there  is  a  decree  or 
order,  adjudicating  the  principles  of  the  cause. 

The  courts  have  given  to  this  language  of  the  statute  a  cer- 
tain and  definite  legal  meaning,  and,  many  times,  have  applied 
the  rules  thus  established  to  particular  cases.  It  is  suggested 
that  the  decree  complained  of  is  neither  a  final  decree,  nor  a 
decree  adjudicating  the  principles  of  the  cause. 

B.  P.  Hill,  sheriff  of  Eitchie  county,  and  as  such,  adminis- 
trator of  Andrew  Cronin,  deceased,  filed  his  bill  in  equity  in 
the  circuit  court  of  that  county  against  J.  B.  Cronin,  A.  W. 
Cronin,  Mathias  Cronin  and  John  Cronin,  defendants,  in  which 
he  alleges  that  6aid  Andrew  Cronin  died  intestate,  leaving  sur- 
viving him,  Eebecca  Cronin,  his  widow,  and  the  defendants; 
and  other  children,  his  only  heirs  at  law;  that  said  Andrew 
Cronin  was  a  pensioner  of  the  United  States  government;  that 
with  the  proceeds  of  back  pay  and  pension  received  by  him  he 
bought,  for  the  consideration  of  $300.00,  a  tract  of  fifty  acres 
of  land,  which  was  conveyed  to  him  by  Jamison  and  wife,  by 
their  deed,  bearing  date  on  the  19th  day  of  April,  1886 ;  that  on 
the  29th  day  of  March,  1893,  said  Andrew  Cronin  and  wife, 
for  the  recited  consideuation  of  $25.00,  and  a  "life  lease  reserved 
on  the  premises,"  conveyed  said  land  to  his  son,  said  A.  W. 
Cronin;  that, on  the  29th  day  of  November,  1902,  said  Andrew 
Cronin,  for  the  consideration  of  three  hundred  dollars,  bought 
a  tract  of  fifty-four  acres  of  land  of  one  Cain  and  wife,  which 
was,  by  Cronin's  direction,  conveyed  by  them  to  his  son,  J.  B. 
Cronin;  that  on  the  1st  day  of  October,  1894,  said  Andrew 
Cronin,  for  the  consideration  of  three  hundred  dollars,  bought 
of  said  Cain,  and  took  from  him  a  conveyance  for  another  tract 
of  fifty-four  and  three-fourths  acres,  which  said  Andrew  Cronin 
and  wife  in  1895,  conveyed  to  J.  B.  Cronin;  and  that  in  1902, 
the  said  A.  W.  Cronin  exchanged  his  said  fifty  acres  with  said 
J.  B.  Cronin  for  said  two  tracts  of  fifty-four  and  fifty-four  and 
three-fourths  acres,  respectively.  ^ 

Plaintiff,  on  information  and  belief,. charges  that  the  said  A. 
W.  and  J.  B.  Cronin,  in  consideration  of  the  conveyances  to  , 
them  as  above  stated,  agreed  to,  and  with  the  said  Andrew 


Digitized  by 


Google 


176  Hill  v.  Croxix.  [56 

Cronin,  to  keep,  support  and  maintain  him,  and  his  said  wife,  Be- 
becca,  in  a  comfortable  and  proper  manner,  during  the  remainder 
of  their  natural  lives. 

It  is  further  alleged  in  the  bill  that  in  the  year  1897,  after  the 
said  conveyances  had  been  made  as  aforesaid,  Andrew  Cronin 
was  stricken  with  paralysis,  whereby  he  was  rendered  mentally 
incapable  of  transacting  his  ordinary  busines  affairs  during  the 
remainder  of  his  life ;  that  at  the  time  he  was  so  stricken,  and 
became  mentally  incapable  of  transacting  any  business,  he  had, 
and  possessed,  $1,000.00  of  pension  money,  and  also  horses, 
cattle,  sheep,  farming  implements  and  household  and  kitchen 
furniture,  amounting  in  value  to  $800.00;  that  afterwards  his 
pension  was  increased  by  the  government  to  $72.00  per  month, 
which  he  was  entitled  to  receive  up  to  the  time  of  his  death,  and 
which,  at  the  time  of  his  death,  in  June,  1902,  amounted  to 
$3,700.00.  It  is  then  charged  by  plaintiff  that  said  A.  W.  Cronin 
and  J.  B.  Cronin,  disregarded  their  said  contract  with  their 
father,  to  keep,  support  and  maintain  him  and  their  mother,  in 
a  comfortable  and  proper  manner;  and  failed  to  do  so;  that 
said  A.  W.  Cronin  and  J.  B.  Cronin  took  advantage  of  the 
mental  incapacity  of  their  father,  and  illegally  assumed  to  act, 
and  did  illegally  act,  as  his  committee;  and  as  such  illegal  com- 
mittee, or  committee  de  son  tort,  received  and  took  into  their 
possession  the  whole  of  said  pension  money,  and  other  personal 
property,  belonging  to  their  father  which  they  and  each  of 
them  have,  since  that  time,  wholly  failed,  neglected  and  refused 
to  pay  over,  or  account  for  to  plaintiff,  as  administrator  as  afore- 
said. 

The  plaintiff  further  charges  that,  out  of  the  said  money 
and  other  personal  property  so  obtained  by  said  A.  W.  Cronin 
and  J.  B.  Cronin,  the  said  J.  B.  Cronin  has  built  a  dwelling  house 
upon  his  said  land  of  the  value  of  $1,500.00 ;  that  with  the  said 
money,  said  A.  W.  Cronin  has  erected  a  dwelling  house  on  his 
said  land  of  the  value  of  $1,000.00 ;  that  said  A.  W.  Cronin  and 
J.  B.  Cronin  turned  over  to  defendant  Mathias  Cronin  a  portion 
of  said  money  t  so  received  by  them,  with  which  said  Mathias 
Cronin  has  built  a  dwelling  house  of  the  value  of  $1,000.00  on 
lands  belonging  to  him ;  and  that  some  of  said  money  may  have 
been  turned  over  to  said  John  Cronin. 

The  bill  further  alleges  that  said  A.  W.  Cronin  lived  with 


Digitized  by 


Google 


W.  Va.]  Hill  v.  Cbonin.  ITT 

said  Andrew  Cronin  up  to  the  time  of  his  death,  that  said  J. 
B.  Cronin  also  lived  with  his  father,  almost  to  the  time  of  his- 
death;  that  said  Andrew  Cronin  did  not  dispose  of,  and  could 
not  legally  dispose  of,  said  pension  money  and  other  personal 
property  by  reason  of  his  mental  incapacity  so  to  do,  and  that 
he  was  the  legal  owner  thereof  at  the  time  of  his  death;  that 
the  said  A.  W.  Cronin  and  J.  B.  Cronin  illegally,  wrongfully  and 
fraudlently  converted  the  whole  of  said  money  and  other  per- 
sonal property  to  their  own  use;  that  said  A.  W.  Cronin  and  J» 
B.  Cronin  in  their  own  wrong,  assuming  to  act  as  a  committee 
for  said  Andrew  Cronin,  took  charge  of  said  money  and  other 
property  of  said  Andrew   Cronin;   and  that  there  exists,  in 
favor  of  plaintiff  and  the  estate  of  Andrew  Cronin,  deceased,  the 
right  to  charge  said  lands  with  the  amount  of  money  so  expended 
in  the  erection  of  buildings,  and  the  making  of  other  improve- 
ments thereon,  to  the  extent  of  the  money  belonging  to  said  An- 
drew Cronin,  used  thereon,  as  aforesaid ;  and  to  have  the  amount, 
of  said  money  so  used,  declared  and  decreed  a  lien  on  said  prop- 
erty. 

The  bill  then  prays  that,  "if  necessary,  this  cause  be  referred' 
to  a  master  commissioner  in  chancery  of  this  court  to  ascer- 
tain and  report  what  money  and  other  personal  property  be- 
longing to  the  said  Andrew  Cronin  or  his  estate  have  been  re- 
ceived by  the  defendants  and  each  of  them  and  how  they  have 
disposed  of  the  same ;  that  the  plaintiff  may  have  a  personal  de- 
cree against  the  defendants  for  the  amount  so  received  by  them 
and  found  to  be  due  the  estate  of  the  said  decedent;  that  the 
same  may  be  decreed  to  be  a  charge  and  lein  upon  the  real  estate 
of  the  defendants,  J.  B.  Cronin,  A.  W.  Cronin  and  Mathias 
Cronin  to  the  extent  that  the  funds  belonging  to  the  said  deced- 
ent or  his  estate  have  been  used  in  the  erection  of  dwelling 
houses  and  other  buildings  and  making  improvements  on  said 
real  estate,  and  that  the  said  real  estate,  or,  so  much  thereof  as 
is  necessary,  may  be  sold  to  satisfy  the  same;  and  that  plaintiff 
may  have  all  such  other  and  further  relief,  both  general  and 
special  as  the  nature  of  the  case  may  require,  and  the  court  may 
see  fit  to  grant/' 

To  the  bill,  the  defendants,  J.  B.  Cronin,  A.  W.  Cronin,  Ma- 
thias Cronin  and  John  Cronin  filed  their  general  demurrer, 
which  was  overruled.  Whereupon  the  defendants  answered, 
admitting  the  allegations  of  the  bill  as  to  said  conveyances,  but 
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denying  that  their  father  was  ever  mentally  incapaole  of  trans- 
acting business.  They  aver  that  all  of  the  money  received  by 
•said  Andrew  Cronin  as  a  pensioner  or  otherwise,  was  in  fact 
ireceived  by  him  personally,  and  was  expended  in  the  manner 
••directed  by  himself;  and  that,  if  respondents,  or  any  of  them, 
received  any  part  of  said  money,  they  received  it  direct  from 
their  father,  Andrew  Cronin,  with  instructions,  as  to  what  was 
to  be  done  with  the  same,  aud  that  it  was  a  gift  to  them  to  be 
used  as  their  own.  The  defendants,  A.  W.  and  J.  B.  Cronin, 
deny  that  they  acted  as  committee  de  son  tort  of  their  father. 
Eespondents  aver  that  said  conveyances  of  real  estate  and  gifts 
of  personal  property  were  made  in  consideration  of  the  work 
of  defendants  for  their  father  and  mother  and  for  their  mainte- 
nance and  support,  and  with  the  understanding  and  agreement 
^between  the  said  Andrew  Cronin  and  respondents  that  whatever 
♦personal  property  should  remain  at  the  death  of  said  Andrew 
-Cronin  should  become  and  be  the  property  of  respondents. 

Many  depositions  were  taken  and  filed  in  the  cause,  on  behalf 
-of  both  plaintiff  and  defendants. 

Upon  the  pleadings  and  proofs,  the  court  made  and  entered 
-the  following  decree,  which  is  the  one  appealed  from: 

"On  consideration  whereof  the  court  is  of  opinion  that  during 
the  remainder  of  the  life  from  and  after  the  ■  day  of  No- 
vember, 1897,  the  date  at  which  as  shown  by  the  proceedings  and 
testimony  in  this  cause,  Andrew  Cronin  was  stricken  with  apo- 
plexy or  paratysis,  up  until  the  time  of  his  death  he,  the  said 
Andrew  Cronin  was  mentally  incapable  of  transacting  business 
•or  disposing  of  his  property  and  effects,  and  it  is  therefore  ad- 
judged,  ordered   and   decreed   that   from   and   after   the   said 

day  of  November,  1897,  the  date  of  which  the  said  Andrew 

Cronin  was  stricken  with  apoplexy  as  aforesaid,  until  the  time 
of  his  death  the  said  Andrew  Cronin  was  mentally  incapable  of 
transacting  business  or  of  making  amy  valid  or  legal  disposition 
of  his  property  and  estate. 

"And  the  court  is  further  of  opinion  that  the  defendants,  J. 
B.  Cronin  and  A.  W.  Cronin  should  be  compelled  to  account  to 
the  plaintiff  and  to  the  estate  of  Andrew  Cronin,  deceased,  for 
the  property  and  estate  owned  by  and  belonging  to  the  said  An- 
drew Cronin  at  the  time  he  was  so  stricken  with  apoplexy  as 
aforesaid,  and  for  all  moneys  and  other  property  received  by  the 
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said  Andrew  Cronin,  or  by  them,  or  either  of  them,  belonging 
to  the  said  Andrew  Cronin  after  the  date  at  which  the  said  An- 
drew Cronin  was  stricken  with  apoplexy  as  aforesaid;  against 
which,  however,  they  are  entitled  by  way  of  offsets,  to  credit  for 
keeping,  supporting  and  maintaining  the  said  Andrew  Cronin, 
and  any  other  just  claim,  if  any,  which  they  may  have  against 
the  estate  of  the  said  Andrew  Cronin;  and  that  this  cause  should 
be  referred  to  a  commissioner  in  chancery  of  this  court. 

"It  is  therefore  further  adjudged,  ordered  and  decreed  that 
this  cause  be  and  it  is  referred  to  H.  Marsh,  one  of  the  master 
commissioners  of  this  court,  who  is  directed  to  ascertain  and  re- 
port the  following: 

First,  what  money  and  other  effects,  real  and  personal,  were 
owned  by  Andrew  Cronin  at  the  time  he  was  stricken  with  apo- 
plexy on  the  day  of  November,  1897,  and  the  value 

thereof. 

Second,  what  money  and  other  property  and  effects  were  re- 
ceived by  the  said  Andrew  Cronin,  or  by  the  said  J.  B.  Cronin 
and  A.  W.  Cronin,  or  either  of  them,  belonging  to  the  said  An- 
drew Cronin  from  and  after  the  date  at  which  the  said  Andrew 
Cronin  was  stricken  with  apoplexy  as  aforesaid,  the  nature  and 
value  thereof,  and  how  the  said  J.  B.  Cronin  and  A.  W.  Cronin 
have  disposed  of  the  same. 

Third,  any  just  and  legal  offsets  aginst  the  items  above  di- 
rected to  be  ascertained  and  reported  which  the  said  J.  B.  Cronin 
and  A.  W.  Cronin,  or  either  of  them  may  have  and  for  which  they 
may  be  entitled  to  credit,  either  for  support  and  maintenance  of 
the  said  Andrew  Cronin  or  otherwise. 

Fourth,  any  other  matter  deemed  pertinent  by  the  commis- 
sioner, or  which  may  be  required  by  any  party  in  interest." 

In  drawing  the  distinction  between  final  and  interlocutory 
adjudications,  the  greatest  difficulty  has  been  experienced  in 
cases  of  decrees  in  equity.  The  confusion  has  been  occasioned 
principally  from  the  peculiar  nature  of  these  decisions,  and  the 
wide  range  of  means,  which  chancery  possesses,  both  for  inform- 
ing the  mind  of  the  judge,  and  for  acting  upon  the  parties  con- 
cerned. 

In  Walker  v.  Crawford,  70  Ala.  567,  it  is  held  that  "a  final 
decree  in  a  chancery  cause,  such  as  will  support  an  appeal,  is  not 
necessarily  the  last  decree  rendered,  by  which  all  proceedings 
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ii*  the  cause  are  terminated,  and  nothing  is  left  open  for  the  fu- 
ture judgment  or  action  of  the  court;  but  it  is  a  decree  which 
determines  the  substantial  merits  of  the  controversy,  all  the 
equities  of  the  case,  though  there  may  remain  a  reference  to  be 
had,  or  the  adjustment  of  some  incidental  or  dependent  matter." 

Black  on  Judg.  Vol.  1,  section  41,  says:  "The  difficulty  ap- 
pears to  arise  in  relation  to  those  decrees  which,  while  settling, 
the  general  equities  of  the  cause,  leave  something  for  future  ac- 
tion or  determination.  And  the  true  rule  seems  to  be,  that  if 
that  which  remains  to  be  done  or  decided  will  require  the  action 
or  consideration  of  the  court  before  the  rights  involved  in  the 
cause  can  be  fully  and  finally  disposed  of,  the  decree  is  inter- 
locutory; but  it  is  none  the  less  final  if,  after  settling  the  equi- 
ties, it  leaves  a  necessity  for  some  further  action  or  direction  of 
the  court  in  execution  of  the  decree  as  it  stands." 

Freeman  on  Judgments,  Vol.  1  4th  Ed.)  section  22,  says: 
"That,  if  after  a  decree  has  been  entered,  no  further  questions 
can  come  before  the  court  except  such  as  are  necessary  to  be  de- 
termined in  carrying  the  decree  into  effect,  the  decree  is  final; 
otherwise  it  is  interlocutory." 

In  Sturm  v.  Fleming,  26  W.  Va.  54,  this  Court  held  that 
"When  a  decree  appealed  from  consists  in  part  of  an  order  of 
reference  for  a  report  upon  certain  specified  matters  and  for 
such  other  matters,  as  the  commissioner  may  deem  pertinent  or 
be  required  by  any  party,  if  such  order  is  justified  by  the  plead- 
ings and  proofs  as  to  the  matters  specified,  this  Court  will  not, 
before  such  report  is  made  and  acted  upon  by  the  court  below, 
reverse  pr  consider  the  order,  because  some  party  under  said  gen- 
eral clause  may  require  irrelevant  or  improper  matter  to  be  re- 
ported to  the  court." 

In  the  case  of  Desvergers  v.  Paisotis,  60  Fed.  Eep.  143,  it  is 
held  that  a  decree  will  be  considered  as  final  where  the  issues 
raised  by  the  pleadings  were  all  submitted  for  final  adjudication, 
and,  as  entered,  it  shows  that  the  court  passed  upon  and  adjudi- 
cated all  the  merits  of  the  case,  leaving  nothing  to  be  further 
disposed  of  except  to  carry  it  into  effect. 

In  Wood  v.  Harmison,  41  W.  Va.  376,  it  is  held  that  "An  in- 
terlocutory decree  that  is  appealable  as  one  adjudicating  the 
principles  of  the  cause  is  one  which  adjudicates,  not  some,  but 
all  the  questions  raised  in  the  pleadings  or  otherwise,  and  so  far 
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adjudicates  that  it  determines  the  principles  and  rules  by  which 
relief  is  to  be  administered  to  the  parties,  so  that  it  is  only 
necessary  to  apply  such  principles  and  rules  to  the  facts  in  order 
to  decree  the  relative  rights  of  the  parties  in  the  subject  matter 
of  the  suit."  Braxnon,  Judge,  in  discussing  the  clause  of  the 
statute,  allowing  an  appeal  from  a  decree  adjudicating  the  prin- 
ciples of  the  cause,  on  page  380,  says:  "Not  every  decree  that 
adjudicates  principles  of  the  cause  is  ground  for  appeal.  It 
might  warrant  one  as  falling  under  some  specified  character  giv- 
ing a  right  of  appeal,  as,  for  instance,  that  it  dissolved  or  re- 
fused to  dissolve  an  injunction,  or  required  money  to  be  paid, 
or  the  possession  or  title  of  property  to  be  changed,  or  real  es- 
tate to  be  sold ;  but  if  coming  under  no  other  head,  and  seeking 
shelter  under  the  clause  quoted,  it  must  still  have  a  certain  char- 
acter, as  adjudicating  the  principles  of  the  cause — not  part  of 
them,  but  all  of  them,  as  it  was  not  intended  that  a  dozen  de- 
crees, disposing  of  the  matters  in  controversy  by  piecemeal,  should 
each  be  appealed.  In  Shirey  v.  Musgrave,  29  W.  Va.  131,  (11 
S.  E.  914),  it  was  held  that  this  statute  authorizes  an  appeal  un- 
der this  clause  only  when  the  decree  adjudicates  all  questions 
raised  in  the  cause  by  pleading  or  otherwise,  and  that,  if  any 
one  of  a  number  of  questions  involved  is  left  undetermined,  it 
is  not  appealable.  That  case  does  not  settle  this  case,  however. 
It  was  not  appealable  because  it  left  some  questions  undisposed 
of,  while  in  this  case  the  question  is  whether,  though  the  decree 
does  not  pass  on  all  the  questions  in  controversy,  does  it  so  far 
pass  upon  them  as  to  enable  us  to  say  that  it  adjudicates  the 
principles  of  the  case?  This  decree  ascertains  no  certain  debts, 
decrees  none  against  the  property,  sells  no  property,  settles  no 
accounts  of  administrators,  but  leaves  those  matters  for  the  fu- 
ture, upon  the  return  of  the  commissioner's  report.  Clearly. 
that  deprives  it  of  the  character  of  a  final  decree;  but  does  it 
still  sufficiently  decide  the  principles  involved  in  the  case  to  call 
for  an  appeal  ?  I  think  it  does,  because  it  holds  the  conveyance 
to  Mrs.  Harmison  from  her  husband  void  as  to  creditors  with 
debts  established  by  the  record,  and  holds  the  land  liable  in  her 
hands  to  their  payment.  The  cardinal  questions  in  the  suit  are 
whether  the  deeds  are  void  as  to  certain  debts,  and  the  land  lia- 
ble therefor,  and  whether  Mrs.  Harmison  is  personally  liable, 
And  they  are  adjudicated,  and  all  other  matters  are  but  subsid- 
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iary  or  sequential  to  those  matters.  It  only  remains  to  apply 
the  principles  so  adjudicated,  and  the  case  is  ended.  The  decree 
lavs  out  the  way  for  further  adjudication."  See  also  Hogg's  Eq. 
Proc.  648,  ct  seq.;  Hill  v.  ^.7^  27  W.  Va.  215. 

The  decree  under  consideration  adjudicates  only  one  question 
raised  by  the  pleadings.    It  determines  that  from  and  after  the 

day  of  November,  1897,  the  date  on  which  said  Andrew 

Cronin  was  stricken  with  apoplexy,  until  the  time  of  his  death, 
he  was  mentally  incapable  of  transacting  business,  or  of  making 
any  valid  or  legal  disposition  of  his  property  and  estate. 

The  decree  then  says  that  "the  court  is  further  of  opinion  that 
the  defandants,  J.  B.  Cronin  and  A.  W.  Cronin,  should  be  com- 
pelled to  account  to  the  plaintiff  and  to  the  estate  of  Andrew 
Cronin,  deceased,"  etc.;  but  this  is  an  expression  of  opinion 
only,  and  is  not  carried  into  judgment.  It  is  the  finding  of  the 
court  from  the  facts  upon  that  part  of  the  case,  but  is  not  fol- 
lowed by  the  sentence  or  order  of  the  court,  the  conclusion  of  the 
law,  which  would  make  it  binding  and  obligatory  upon  the  par- 
ties. 

In  Corlcy  v.  Corley,  53  W.  Ya.  142,  145,  Judge  Poffen- 
barger,  speaking  of  the  requisites  of  a  valid  judgment,  says: 
"There  must  be  a  declaration  by  the  court  of  the  consequences 
which  the  law  attaches  to  the  facts  in  order  to  deterimne  the 
subject  matter  of  the  controversy  between  the  parties.  Until 
there  be  such  declaration,  there  is  no  judgment." 

In  the  case  of  Ross  v.  Armstrong,  decided  by  this  Court  at 
its  last  term,  it  is  held  that,  "an  order  of  reference,  founded  on 
the  expressed  opinion  of  the  judge,  without  adjudicating  the 
principles  involved,  is  not  appealable.  Thereupon  the  Court 
says :  "The  expression  of  the  opinion  of  the  Court  is  not  such  an 
adjudication,  although  an  order  of  reference,  properly  or  im- 
properly, is  entered  in  furtherance  of  such  opinion.  The  matter 
is  still  in  the  breast  of  the  court,  and  the  judge  may  change  his 
opinion  before  entering  an  appealable  decree."  Hanna  v.  Bank, 
52  W.  Va.  82,  84;  2  Cyc.  614,  616;  2  Encyc.  PL  &  Pr.  62,  65. 

One  of  the  questions  presented  to  the  court  is  the  liability  of 
A.  W.  Cronin  and  J.  B.  Cronin  to  the  plaintiff ;  and  another  is 
the  right  to  charge  the  money  which  went  into  buildings  and 
other  improvements  on  the  lands  of  said  defendants,  as  a  lien 
on  said  property,  and  to  declare  a  resulting  trust  therefor  in 
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favor  of  said  estate.  If  the  decision  of  these  matters  be  delayed 
until  the  incoming  of  the  commissioner's  report,  another  appeal 
may  follow — a  result  which  the  statute  was  designed  to  avoid. 
Besides,  if  the  court  should  hereafter  hold  that  there  is  no  right 
in  the  plaintiff  to  charge  said  property  with  said  money  so  ex- 
pended thereon,  the  suit  must  fail,  because  plaintiff  has  a  com- 
plete and  adequate  remedy  at  law.  The  court  had  the  case  be- 
fore it,  with  the  evidence,  on  all  of  the  questions  involved  there- 
in. It  was  the  right  of  the  litigants  to  have  the  principles  of  the 
cause  settled  before  incurring  loss  of  time  and  expense  before  the 
commissioner.  If  the  case  was  not  properly  made  out,  it  was 
error  to  direct  a  reference  to  a  commssioner.  In  Bank  v.  Par- 
sons, 42  W.  Va.  139,  it  is  held  that,  "An  order  of  reference  should 
not  be  made  solely  to  enable  the  parties  to  take  depositions.  The 
cause  should  be  so  far  developed  by  the  pleadings  and  proofs  as 
to  show  the  propriety  of  an  order  of  account,  and  the  extent  to 
which  it  should  go." 

In  the  light  of  the  foregoing  cases,  we  are  of  opinion  that  the 
decree  complained  of  is  neither  a  final  decree,  nor  a  decree  adju- 
dicating the  principles  of  the  cause.  The  appeal  is  therefore 
dismissed  as  improvidently  allowed. 

Dismissed. 


CHARLESTON. 

Cipher  v.  Bowen  et  aJ. 
Submitted  June  17,  1904— Decided  November  15,  1904. 

1.      Appeal — Decree — Bill. 

An  appeal  from  a  decree  on  a  bill  taken  for  confessed  will 
not  be  entertained  by  this  Court,  unless  a  motion  to  have  such 
decree  reversed  be  first  made  and  overruled  by  the  court,  or 

•         the  judge  thereof,  that  rendered  it.     (p.  184). 

Appeal  from  Circuit  Court,  Pleasants  County. 
Bill  by  India  Cipher  against  J.  H.  Bowen  and  others.  Decree 
for  plaintiff,  and  defendants  appeal. 

Dismissed. 
S.  M.  Xoyks,  for  appellants. 
C.  P.  Craig,  for  appellee. 
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Miller,  Judge  : 

India  Cipher,  plaintiff  below,  instituted  her  suit  and  filed 
her  bill  in  the  circuit  court  of  Pleasants  county  against  J.  H. 
Bowen,  George  W.  Wentz,  John  Schauwecker,  B.  F.  Bigg?,  J. 
B.  Parker,  Bobert  M.  Clendenning,  Lora  M.  Clendenning, 
George  W.  Brown,  Laura  Brown,  Susan  Taggart,  Bosa  Welty 
And  C.  W.  Welty  and  F.  P.  Wingerter,  executors  of  the  last 
will  and  testament  of  Peter  Welty,  deceased,  in  which  bill  the 
plaintiff  claimed  dower  in  lot  Xo.  12  in  the  town  of  St.  Maiys. 

The  bill  was  filed  at  October  rules,  1001,  and  decree  nisi, 
taken  thereon.  At  November  rules,  following,  the  decree  nisi 
was  confirmed,  and  the  cause  was  set  for  hearing. 

On  the  10th  day  of  June,  1903,  the  following  decree  was 
made  and  entered  by  the  court : 

"This  cause  came  on  this  day  to  be  heard  on  the  bill  and  ex- 
hibits filed,  and  summons  ha v ring  been  accepted  by  J.  B.  Parker 
and  been  duly  served  on  all  the  other  defendants  and  none  of  the 
defendants  appearing  by  pleadings  or  otherwise  and  the  cause 
having  been  submitted  for  final  decree  and  it  appearing  that  the 
plaintiff  elects  to  accept  her  dower  in  gross  sum,  and  it  further 
appearing  that  the  value  of  the  property  described  in  these  pro- 
ceedings was  of  the  value  of  $2,000.00  at  the  time  of  the  alien- 
ation and  that  the  age  of  the  said  India  Cipher  at  the  time  of 
the  death  of  A.  P.  Biggs,  her  husband,  was  forty-seven. years, 
and  that  there  is  now  due  her  as  her  dower  in  said  property  in 
gross  sum  the  sum  of  $393.84.  It  is  therefore  adjudged,  or- 
dered and  decreed  that  the  said  India  Cipher  do  recover  of  the 
defendants  in  this  cause  the  same  sum  of  $393.84  and  her  costs 
in  her  behalf  expended.     *     *     V 

From  this  decree  Bosa  Welty  and  C.  W.  Welty  and  F.  P. 
Wingerter,  executors  of  Peter  Welty,  were  allowed  an  appeal. 

The  above  is  a  decree  on  a  bill  taken  for  confessed.  Xo  mo- 
tion has  been  made  in  the  said  circuit  court,  or  before  the  judge 
thereof  in  vacation  to  have  it  reversed. 

Under  section  6  of  chapter  134  of  the  Code,  the  appeal  was 
improvidently  granted  and  must  therefore  be  dismissed.  Wat- 
son v.  Wigpinton,  58  W.  Va.  533;  Hitler  v.  Aracoma,  30  W.  Va. 
€06;  Ferguson  v.  MiUcnder.  32  W.  Va.  30. 

Dismissed. 
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CHARLESTON, 
Cross  v.  Cross. 

Submitted  June  14,  1904.    Decided  November  15,  1904. 

1.      Co^nyuAXCE — WaiveK 

When  a  partv  Id  a  suit  in  equity  submits  the  cause  for  hear- 
ing without  asking  a  continuance,  it  is  a  waiver  of  his  rights 
thereto,     (p.  189). 

.2.      Final  Decbee — New  Trial — Error. 

Where  a  cause  has  been  submitted  for  hearing  by  the  par- 
ties, and  a  final  decree  entered  on  such  submission,  it  is  not 
error  to  refuse  the  motion  of  the  defeated  party  to  set  aside 
such  decree  and  grant  him  a  continuance  merely  for  the  pur- 
pose of  enabling  him  to  take  further  testimony  in  the  cause. 
(p.  189.) 

3.      Commissioner's  Report — Partition. 

Where  a  report  of  partition  made  by  commissioners  is  prop- 
er on  its  face,  every  reasonable  presumption  is  in  favor  of  its 
fairness,     (p.  190). 

Appeal  from  Circuit  Court,  Ritchie  County. 
Bill  by  A.  M.  Cross  against  W.  W.  Cross  and  J.  E.  Cross, 
Decree  for  defendants,  and  plaintiff  appeals. 

Affirmed. 
Davis  &  Sox,  for  appellant. 

B.  S.  Blair  and  H.  B.  Woods,  for  appellees. 

McWhorter,  Judge  : 

A.  M.  Cross,  J.  E.  Cross,  and  W.  W.  Cross,  children  and  only 
heirs-at-law  of  Nathan  Cross,  deceased,  inherited  from  their 
father  a  tract  of  sixty-one  acres  of  land  in  Ritchie  county.  A. 
If.  Cross  removed  to  Kansas,  and  while  a  resident  of  that  state 
filed  his  bill  in  the  circuit  court  of  Ritchie  county  at  the  Sep- 
tember rules,  1902,  against  W.  W.  Cross  and  J.  E.  Cross,  pray- 
ing for  a  partition  of  said  tract  of  land,  filing  as  an  exhibit  with 
his  bill  a  deed  dated  the  13th  of  May,  1873,  from  Rose  R.  Harris 
and  her  mother,  Ann  B.  Harris,  to  the  ancestor,  Nathan  Cross. 
On  the  23d  of  October,  a  decree  was  entered  in  the  cause,  ap- 
pointing commissioners  to  make  partition  of  said  land.    On  the 
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30th  of  October,  1902,  the  commissioners  made  their  report  of 
partition,  showing  that  they  had  assigned  to  the  plaintiff  lot  "So. 
3,  containing  twelve  acres  and  one  hundred  and  twelve  polesr 
and  lot  No.  2,  containing  the  same  quantity  of  land  to  J.  E. 
Cross,  and  lot  So.  1  containing  thirty-five  acres  and  ninety-six 
poles  to  the  defendant,  W.  W.  Cross,  describing  each  lot  particu- 
larly by  metes  and  bounds,  together  with  a  map  showing  the 
same.  On  the  next  day  after  the  filing  of  said  report,  a  decree 
was  entered  confirming  the  same,  and  Thos.  E.  Davis  was  ap- 
pointed a  special  commissioner  to  make  partition  deeds  in  ac- 
cordance with  said  report  of  partition  and  the  decree.  At  the* 
December  rules,  1902,  the  same  plaintiff,  A.  M.  Cross,  filed  his 
bill  in  equity  in  the  same  court  against  W.  W.  Cross  and  J.  E. 
Cross,  alleging  the  fact  of  his  non-residence  here  and  being  a 
resident  of  the  state  of  Kansas,  and  that  he  had  instituted  and' 
prosecuted  the  suit  in  which  the  land  was  partitioned,  making 
the  bill,  decree,  report  of  commissioners,  and  other  proceedings 
in  said  cause  part  of  his  bill,  and  alleging  that  when  he  saw  a 
copy  of  the  plat  filed  with  the  commissioner's  report  "He  was- 
completely  astounded  and  surprised  that  he  should  be  only  al- 
lowed a  fraction  of  one-fifth  of  the  tract  of  land  when  he  should 
have  had  at  least  one-third  f  that  lot  So.  1  assigned  to  W.  W. 
Cross  was  greater  in  value  than  the  other  two  lots  or  tracts  com- 
bined, assigned  to  plaintiff  and  J.  E.  Cross ;  that  the  partition  and 
decree  thereon  were  manifestly  unjust,  unfair,  contrary  to  equity 
and  good  conscience  in  the  division,  and  tantamount  to  fraud,, 
which  was  a  fraud  upon  the  rights  of  the  plaintiff,  and  was  sur- 
prise and  mistake,  and  such  a  one  that  a  court  of  equity  might 
and  would  set  aside,  annul,  and  hold  for  naught;  that  S.  S. 
Cowell,  one  of  the  commissioners  who  signed  the  report,  was  not 
present  all  the  time  said  division  was  made,  an£  if  present  at 
all  was  but  for  a  few  minutes,  and  that  he  signed  said  report 
simply  because  Cain  and  Douglas,  the  other  commissioners  had 
signed  it;  that  Cain  acted  more  in  the  capacity  of  a  surveyor 
than  a  commissioner;  that  no  one  was  present  other  than  the 
two  commissioners  during  the  whole  time,  except  W.  W.  Cross, 
and  that  by  reason  of  the  conduct  of  said  commissioners,  and 
the  making  and  filing  of  said  report,  he  was  taken  by  surprise, 
and  his  counsel  was  misled ;  and  the  court  was  asked  to  enter  the 
decree  confirming  said  report,  which  it  would  not  have  done* if 
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the  facts  and  circumstances,  as  well  as  the  fraud  complained  of, 
had  been  brought  to  its  attention;  and  praying  that  the  final  de- 
cree entered  on  the  31st  of  October,  1902,  as  well  as  the  report 
of  partition  be  set  aside,  and  the  cause  reinstated  upon  the  docket 
in  order  that  said  commissioners  or  others  appointed  in  their 
atead,  might  make  fair  partition  of  the  land.  The  defendant,- 
W.  W.  Cross,  filed  his  demurrer  and  separate  answer,  denying 
the  material  allegations  of  the  bill.  Depositions  were  taken  by 
plaintiff  and  by  the  defendant,  and  the  cause  was  submitted  for 
hearing  on  the  17th  day  of  February,  1903,  and  on  the  3rd  day 
of  March,  1903,  the  cause  was  heard  upon  the  demurrer  to- 
the  bill,  upon  the  answer  of  W.  W.  Cross,  and  general  replica- 
tion, and  upon  the  depositions  taken  and  filed  in  the  cause.  The- 
demurrer  was  overruled,  and  upon  the  hearing  on  the  merits, 
the  court  was  of  opinion  that  the  plaintiff  was  not  entitled  to- 
the  relief  prayed  for  in  his  bill,  and  the  same  was  dismissed  and 
the  prayer  denied,  and  judgment  for  costs  awarded  to  defend- 
ant, W.  W.  Cross.  On  the  same  day,  the  plaintiff,  A.  M.  Cross, 
by  his  counsel,  appeared  in  open  court  and  moved  that  the  de- 
cree theretofore  entered,  dismissing  his  bill,  be  set  aside  and 
that  the  cause  be  continued,  that  he  might  take  additional  evi- 
dence in  the  case,  and  in  support  of  his  motion  filed  the  affida- 
vit of  the  plaintiff  and  the  affidcivit  of  H.  Marsh,  and  in  resist- 
ance of  said  motion  the  defendant  W.  W.  Cross,  filed  his  affida- 
vit and  the  affidavits  of  E.  S.  Blair,  Jr.,  J.  F.  Russel,  A.  M. 
Lowther,  and  E.  E.  Boss,  and  the  plaintiff  tendered  additional 
affidavits,  including  the  affidavit  of  one  of  his  attorneys,  Thos. 
E.  Davis,  and  also  his  own  counter-affidavit.  On  consideration 
of  said  motion,  the  same  was  overruled,  and  the  court  refused 
to  set  aside  the  decree.  The  evidence  taken  in  the  case  is  very 
conflicting  and  does  not  decidedly  preponderate  either  in  sup- 
port of  or  against  the  commissioners'  report.  Several  of  the  wit- 
nesses on  the  one  side  say  that  the  partition  is  unfair  and  un- 
just, and  that  lot  Xo.  1  is  equal  in  value  to  both  lots  Xo.  2  and 
3,  while  on  the  other  hand  quite  as  many  witnesses  testify  that 
the  partition  is  just  and  fair,  while  some  witnesses  say  that  the 
lot  Xo.  3  is  the  most  valuable  lot  in  the  partition.  The  weight 
of  the  evidence  is  to  the  effect  that  the  quality  of  the  land  of 
lot  Xo.  3  is  decidedly  the  best  part  of  the  land,  while  it  has  more 
valuable  timber  than  both  the  other  lots.    A  point  is  attempted 
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to  be  made  by  the  plaintiff  in  the  fact  that  he  offered  the  de- 
fendant, W.  W.  Cross,  $100.00  to  exchange  lot  No.  3  for  lot 
No.  1  which  the  defendant  declined  to  do,  but  he  gave  a  very 
good  reason  for  his  action  in  so  declining.  He  is  the  owner  of 
lot  No.  2,  which  was  assigned  to  J.  E.  Cross,  and  lot  No.  1  ad- 
joins other  lands  belonging  to  defendant,  and  by  exchanging 
No.  1  for  No.  3,  would  sever  his  lands  by  having  it  cut  in  two 
by  lot  No.  1.  This  being  the  fact,  it  is  hardly  a  fair  argument 
in  favor  of  the  higher  estimate  being  put  upon  lot  No.  1  by  the 
defendant,  W.  W.  Cross,  because  owing  to  the  situation  of  his 
lands,  No.  1  might  be  of  much  more  value  to  him  than  No.  3, 
although  in  fact  No.  3  might  be  much  more  valuable  than  No. 
1,  as  an  independent  proposition. 

It  is  claimed  by  appellant  that  the  court  erred  in  refusing  to 
set  aside  the  decree  entered  on  the  3rd  day  of  March,  1903,  and 
granting  a  continuance  to  the  plaintiff  for  the  purpose  of  taking 
further  depositions.  In  his  affidavit  contesting  the  motion  for 
a  continuance,  B.  S.  Blair,  one  of  the  attorneys  for  the  defend- 
ant, states  that  on  the  3rd  day  of  February,  1903,  the  plaintiff 
A.  M.  Cross,  was  present  and  gave  his  testimony,  and  counsel 
for  plaintiff,  T.  E.  Davis,  at  that  time  gave  notice  to  the  de- 
fendants and  to  affiant  as  his  counsel,  in  the  presence  of  the 
plaintiff,  that  he  would  insist  upon  a  submission  of  said  cause 
on  the  first  day  of  the  February  term,  1903,  which  commenced 
on  the  17th  day  of  February;  that  they  had  all  the  testimony 
they  wanted,  and  that  plaintiff  could  get  ready  or  not  as  he 
chose.  He  further  stated  in  said  affidavit  "That  on  the  day  the 
depositions  on  behalf  of  the  plaintiff  were  closed,  which  was  on 
the  16th  day  of  February,  1903,  the  counsel  for  defendant,  W. 
W.  Cross,  requested  the  counsel  for  the  plaintiff  to  consent  to  an 
adjournment  of  the  said  depositions  to  a  day  during  the  present 
term  of  court,  in  order  that  he,  the  defendant,  could  have  an 
opportunity  to  examine  other  witnesses  he  had  summoned,  but 
that  counsel  stated  he  would  not  agree  to  any  such  thing;  that 
his  client  was  anxious  to  dispose  of  the  case,  was  ready  to  dis- 
pose of  it,  and  that  he  would  insist  upon  submission  of  the  said 
case  on  the  first  day  of  the  term  of  this  court/'  This  affidavit 
was  made  on  the  23d  day  of  February,  1903.  On  said  motion 
to  set  aside  the  decree  and  continue  the  cause  the  plaintiff  filed 
several  affidavits,  among  which  was  an  affidavit  of  his  counsel, 
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Thoe.  E.  Davis,  sworn  to  on  the  27th  day  of  February,  1903, 
four  days  after  the  said  affidavit  of  Blair,  in  which  affidavit  he- 
makes  no  denial  of  the  statement  above  quoted  from  Blair's  af- 
fidavit, showing  that  plaintifiE  and  his  counsel  refused  defendant 
farther  time  to  take  depositions,  and  insisted  on  a  submission  of 
the  cause  at  that  time.  "Where  a  party  appears  and  goes  to  trial 
without  asking  a  continuance,  it  is  a  waiver  of  his  rights  there- 
to." 9  Cyc.  156  and  authorities  there  cited.  In  Amos  v.  Stocks- 
art,  47  W.  Va.  109,  (syl.  point  5),  "The  question  of  continuance- 
is  one  addressed  to  the  sound  discretion  of  the  court,  and,  un- 
less it  is  plainly  apparent  that  such  discretion  has  been  abused, 
this  Court  will  not  interfere  therewith."  See  also  Bank  v.  Ham- 
ilton, 43  W.  Va.  75,  (27  S.  E.  296)  Marmet  Company  v.  Archir- 
laid,  37  W.  Va.  778  (17  S.  E.  299) ;  Buster  v.  Holland,  27  W. 
Va.  511;  Logie  v.  Black,  24  W.  Va.  21;  Riddle  v.  McGinnis,  22' 
W.  Va.  253.  It  would  certainly  be  very  unusual  practice  and; 
very  irregular,  after  the  submission  and  decision  of  the  cause,, 
the  submission  and  hearing  of  the  same  having  been  pressed  and 
insisted  upon  by  the  party  defeated  in  the  decision,  especially 
where  no  grounds  are  set  up  except  the  mere  fact  that  he  wanted 
to  take  further  depositions  when  the  defendant  closed  his  depo- 
sitions, only  because  he  had  no  time  to  take  further  depositions 
which  he  desired  to  take,  and  which  plaintiff  refused  to  grant 
the  further  time  and  announced  himself  ready  for  the  hearing. 
If  under  such  circumstances  the  decree  could  be  set  aside  for  the 
purpose  of  allowing  the  plaintiff  to  go  into  the  country  to  seek 
further  testimony  to  make  his  case,  there  would  be  no  end  to  liti- 
gation. 

The  appellant  in  this  cause  occupies  rather  an  anomalous 
position.  He  is  seeking  at  the  hands  of  the  Court  to  relieve  him- 
self against  what  he  claims  to  be  a  mistake  tantamount  to  fraud. 
He  brought  his  suit  for  partition,  had  commissioners  appointed 
to  make  the  partition  who  were  duly  sworn  and  acted  in  pur- 
suance of  the  decree  appointing  them,  neither  of  the  other  parties 
interested  in  the  partition  appeared  in  the  cause.  The  plaintiff 
sought  and  procured  a  decree  confirming  the  report  of  partition, 
and  had  a  commissioner  appointed  to  execute  deeds  of  partition. 
He  then  comes  to  the  the  conclusion  that  a  mistake  has  been 
made,  and  files  his  bill  asking  the  court  to  correct  his  mistake, 
claiming  that  "Equity  relieves  against  a  material  mistake  of 
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iacts  as  well  as  against  fraud,  in  a  deed  or  contract  in  writing," 
•citing  Allen  v.  Yeater,  17  W.  Va.  128;  Schuttler  v.  Brandfass, 
41  W.  Va.  201.  The  only  fraud  attempted  to  be  proved  is  the 
fact  that  commissioner  Cowell  was  not  present  with  the  commis- 
sioners all  the  time  they  were  together  carrying  out  the  decree 
•of  partition.  This  fact  as  relied  upon  is  proved  by  the  testimony 
oi  commissioner  Cowell  himself.  He  merely  states  that  he  was 
sworn  as  commissioner  and  was  present  but  a  short  time  and 
looked  over  the  work  that  had  been  done  by  the  other  commis- 
sioners, but  did  not  know  much  about  it,  and  stated  that  he  was 
•depending  upon  the  other  commissioners  to  make  the  partition; 
that  his  wife  was  sick  with  typhoid  fever  and  had  no  nurse,  and 
Tie  had  to  be  with  her.  His  name  was  signed  to  the  report  by  his 
.son  in  his  presence  and  at  his  direction.  There  is  no  attempt  to 
rshow  that  the  commissioners  or  any  of  them  attempted  any  un- 
fairness between  the  parties  or  were  guilty  of  any  improper  con- 
duct. It  seems  to  be  well  settled,  as  held  in  Graham  v.  Bank. 
45  W.  Ta.  701,  (syl.  pt.  5) :  "Jurors  will  not  be  heard  to  im- 
peach their  verdict  except  in  a  few  instances.  They  are  heard 
more  readily  to  sustain  their  verdict" ;  and  this  rule  would  apply 
.as  well  to  arbitrators  or  commissioners.  3  Cyc.  808 :  "An  arbi- 
trator is  not  a  competent  witness  to  prove  his  own  fraud  or 
misconduct,  or  the  misconduct  of  a  party  involving  also  the 
misconduct  of  the  arbitrator*,  and  the  authorities  there  cited, 
and  on  the  same  page  "Where  objection  is  taken  to  an  award, 
proper  on  its  face,  every  reasonable  presumption  will  be  indulge! 
in  its  favor."  Admitting  the  testimony  of  Cowell  to  be  all  true, 
it  is  not  sufficient  to  impeach  the  report  of  the  commissioners. 
The  plaintiff  and  appellant  having  failed  to  support  the 
allegations  of  his  bill,  the  decree  of  the  circuit  court  will  be 

.affirmed.  AJC        , 

Affirmed. 


CHARLESTON. 

Hamilton  v.  Ammoxs. 
Submitted  June  0,  190-1— Decide*  November  15,  1904. 


55      2£3  1.      Syllabus  Appkoved. 

100  OOOj 


Syllabus  in  Elbon  v.  Hamrick,  46  S.  E.  102S,   approved  and 
re-affirmed,     (p.  191). 
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Error  to  Circuit  Court,  Wirt  County. 

Action  by  J.  Y.  Hamilton  against  Z.  F.  Amnions.  Judgment 
for  plaintiff.    Defendant  brings  error. 

Dismissed. 

C.  Powell  and  B.  L.  Butcher,  for  plaintiff  in  error. 
C.  H.  Leeds,  for  defendant  in  error. 

McW jiorter,  Judge  : 

This  is  a  writ  of  error  and  supersedeas  from  the  final  judg- 
ment of  the  circuit  court  of  Marion  county,  rendered  on  the 
26th  day  of  May,  1901,  involving  the  title  to  the  office  of  mayor 
of  the  town  of  Fairview,  a  municipal  corporation  in  the  county 
of  Marion,  for  which  office  J.  Y.  Hamilton  was  contestant,  and 
Z.  F.  Amnions  was  respondent  or  contestee. .  Upon  submission 
of  this  case,  the  following  stipulation  was  filed : 

"J.  Y.  Hamilton,  defendant  in  error,  v.  Z.  F.  Ammons,  plain- 
tiff in  error.  Writ  of  error  and  supersedeas.  From  the  circuit 
court  of  Marion  county.  The  undersigned,  C.  H.  Leeds,  at- 
torney for  the  defendant  in  error,  and  B.  L.  Butcher  and  C. 
Powell,  attorneys  for  the  plaintiff  in  error,  in  the  above  styled 
action  or  suit,  hereby  stipulate  and  agree  that  the  writ  of  error 
in  this  suit  or  action  involves  a  contest  as  to  the  office  of  mayor 
of  the  town  of  Fairview,  a  municipal  corporation,  in  the  county 
of  Marion ;  and  that  during  the  pendency  of  this  writ  of  error 
the  term  of  said  office  has  ended.  And  that  this  stipulation 
may  he  filed  in  the  Sun/erne  Court  of  Appeals  in  lieu  of  any 
argument  or  brief  on  the  part  of  either  of  us.  Dated  this  26th 
day  of  May,  1904.  C.  H.  Leeds,  attorney  for  J.  Y.  Hamilton, 
defendant  in  error.  B.  L.  Butcher,  C.  Powell,  attorneys  for  Z. 
F.  Amnions,  plaintiff  in  error." 

This  case  comes  clearly  within  the  purview  of  Elbon  v.  Ham" 
rich.  4G  S.  E.  1029,  and  cases  and  authorities  there  cited,  there- 
fore the  writ  of  error  will  be  dismissed  without  costs. 

Dismissed. 
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CHARLESTON. 

Flaherty  v.  Stephenson  et  ah 

Submitted  June  9,  1904— Decided  November  15,  1904. 

1.  Life  Tenancy — Subject  to  Payment  of  Debts. 

A  provision  in  a  will  creating  a  life  tenancy  in  the  following 
language,  to-wit:  "I  give  and  bequeath  to  my  son,  James,  for 
life  after  the  death  of  his  mother,  all  that  part  of  Oakland 
that  lies  north  of  the  Northwestern  road  containing  one  hun- 
dred and  elven  acres,  more  or  less,  reversion  of  the  same  in 
fee  to  his  children,  but  the  express  condition  of  this  bequest 
is  upon  the  penalty  of  forfeiture,  that  the  said  land  is  not  at 
any  time  to  be  subject  to  any  liens  or  incumbrances  of  any 
kind  by  the  reversioners.  I  trust  that  the  devisees  of  this 
property  will  not  permit  the  land  with  the  residence  to  go 
out  of  the  family,"  does  not  relieve  such  life  tenancy  from  the 
payment  of  the  life  tenant's  debts,     (p.  193). 

2.  Debtor — Deed  for  Self -Benefit  Voidable  as  to  Existing  Creditors. 

A  deed  conveying  property  in  consideration  of  the  support  of 
the  grantor  and  his  family  is  voidable  at  the  instance  of  ex- 
isting creditors,     (p.  193). 

3.  Grantee  in  Voidable  Deed — Individual  Liability. 

The  grantee  in  such  voidable  deed  is  not  personally  liable 
for  the  grantor's  existing  debts,  nor  for  the  rent,  issues  and 
profits  of  the  property,  until  the  same  have  been  sequestered, 
(p.  194). 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  W.  P.  Flaherty  against  J.  H.  Stephenson  and  E.  G. 
Stephenson.  Decree  for  plaintiff,  and  defendant  E.  G.  Stephen- 
son appeals. 

Affirmed. 

J.  S.  Wade,  T.  C.  Bullock  and  J.  S.  Johnson,  for  appellant. 
Smith  D.  Turner,  for  appellee. 

Dent,  Judge  : 

E.  G.  Stephenson  appeals  from  a  decree  of  the  circuit  court 
of  Wood  county  subjecting  the  life  estate  of  his  father,  J.  M. 
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Stephenson,  in  a  certain  tract  of  one  hundred  and  eleven  acres 
to  the  payment  of  the  debts  of  31.  Campbell,  plaintiff,  now  de- 
ceased. Such  life  estate  having  been  conveyed  to  appellant  by 
his  father  after  the  contraction  of  such  indebtedness,  for  the 
nominal  consideration  of  five  dollars  and  the  future  support  of 
himself  and  family.  By  this  appeal,  three  propositions  are 
presented : 

1.  Does  the  provision  of  the  will  creating  the  life  estate  oper- 
ate to  prevent  the  same  from  being  subject  to  the  payment  of  the 
life  tenant's  debts  ?  It  is  in  these  words :  "I  give  and  bequeath 
to  my  son,  James,  for  life  after  the  death  of  his  mother,  all  that 
part  of  Oakland  that  lies  North  of  the  Northwestern  road  con* 
taining  one  hundred  and  eleven  acres,  more  or  less,  reversion  of 
the  same  in  fee  to  his  children,  but  the  express  condition  of  this 
bequest  is  upon  the  penalty  of  forfeiture,  that  the  said  land  id 
not  at  any  time  to  be  subject  to  any  liens  or  incumberances  of 
any  kind  by  the  reversioners.  I  trust  that  the  devisees  of  this 
property  will  not  permit  the  land  with  the  residence  to  go  out 
of  the  family."  The  object  of  this  provision  was  undoubtedly 
to  take  away  from  the  devisees  the  power  of  encumbering  the 
fee  of  the  land  by  liens  of  any  kind,  but  it  is  not  broad  enough 
to  prevent  the  life  tenant's  interest  therein  from  being  subject 
to  the  payment  of  his  debts  against  his  will.  Nor  is  the  life- 
tenant  thereby  forbidden  to  sell  or  dispose  of  his  interest  in  any 
manner  he  may  see  fit.  The  use  of  the  words  reversion  and  re- 
versioners plainly  refer  to  the  remainder  in  fee  and  not  to  the 
life  tenancy.  The  life  tenant's  control  and  disposal  is  in  no  wise 
limited.  Hence  it  is  liable  to  the  payment  of  his  debts.  Mo 
Clure  v.  Cook,  39  W.  Va.  579;  Gournsey'v.  Lazier,  51  W.  Va. 
328  (41  S.  E.  408) ;  Hughes  v.  Hamilton,  19  W.  Va.  389;  Max- 
well v.  Hutchinson,  (Va.)  40  S.  E.  655;  2  Am.  &  Eng.  Dec. 
Eq.  633. 

2.  Is  the  deed  from  J.  M.  Stephenson  to  E.  G.  Stephenson,. 
his  son,  void  as  to  the  existing  debt  of  the  grantor?  This  ques- 
tion is  answered  in  the  affirmative  by  the  case  of  Hanna  v.  Bank, 
53  W.  Va.  82,  (46  S.  E.  920.)  The  consideration  mentioned  in 
the  deed  is  as  follows :  "For  and  in  consideration  of  five  dollars 
paid  by  the  party  of  the  second  part  to  the  party  of  the  first  part 
the  receipt  of  which  is  hereby  acknowledged  and  for  the  further 
consideration  that  the  party  of  the  second  part  shall  support  the 
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party  of  the  first  part  and  his  family  furnishing  to  them  proper 
clothing  and  provisions  during  the  natural  life  of  the  party  of 
the  first  part."  This,  while  it  is  a  valuable  consideration  as 
between  the  parties  is  a  conveyance  of  the  property  for  the  use 
and  benefit  of  the  grantor  himself  and  as  to  existing  creditors 
renders  the  deed  void.  The  law  permits  no  debtor  to  secure  his 
estate  to  himself  or  family  at  the  expense  of  his  existing  credit- 
ors. It  treats  all  such  conveyances  as  void  at  the  instance  of  such 
creditors  as  being  without  proper  legal  consideration  in  so  far 
as  their  debts  are  concerned. 

3.  Should  there  be  any  personal  decree  against  the  grantee 
in  such  deed  as  a  participator  in  the  fraud  of  the  grantor?  While 
the  conveyance  is  void  as  to  existing  debts,  it  is  good  between 
the  parties,  and  until  it  is  avoided,  it  is  valid,  and  the  grantee 
is  entitled  to  the  benefit  thereof,  as  fully  as  the  grantor  would 
have  been  had  the  deed  not  been  made.  Hence  the  grantee 
is  entitled  to  the  rents  and  profits  of  the  life  estate  until  they 
are  sequestrated  by  a  court  of  chancery,  and  they  are  not  liable 
in  his  hands  to  the  creditors  of  the  grantor,  and  no  personal 
decree  can  be  had  against  him  by  reason  thereof,  until  such  se- 
questration takes  place.  The  grantee  is  not  guilty  of  fraud  in 
receiving  the  same  but  they  are  legally  his  property  until  the 
creditors  have  subjected  the  life  estate  to  the  payment,  of  the 
life  tenant's  debts.  It  would  be  therefore  improper  to  render 
a  personal  decree  against  the  grantee  for  any  such  rents  and 
profits  prior  to  their  sequestration. 

There  is  no  error  in  the  decree  of  the  circuit  court  and  it  is 
affirmed. 

Affirmed. 


CHARLESTON. 

Wilsok  et  al.  v.  Maxox  et  al. 
Submitted  June  3,  1904.    Decided  November  15,  1904. 

Recission  of  Contract — Proof  of  Fraud. 

To  rescind  an  executed  contract  in  equity  on  the  grounds  of 
fraud,  such  fraud  must  be  clearly  alleged  and  fully  sustained 
by  proof  if  denied,     (p.  199). 
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2.     Outstanding  Titie— - Burden  of  Proof. 

A  litigant  relying  on  tie  outstanding  title  of  a  third  per- 
son to  sustain  his  action  or  defense  must  fully  establish  such 
title  by  competent  and  sufficient  proof,     (p.  199). 

•3.      Rescission  of  Verbal  Contract — Remedy  at  Law. 

A  verbal  contract  tor  the  exchange  of  personal  property  may 
be  rescinded  by  either  party  thereto  for  good  cause  and  a  suit 
at  law  maintained  for  the  restitution  of  the  property.  (p. 
199). 

4.      Rescission  of  Verbal  Contract — Remedy  in  Equity. 

In  such  cases,  resort  should  not  be  had  to  a  court  of  equity, 
unless  for  some  special  reason  the  remedy  at  law  is  unavailing 
or  inadequate,     (p.  199). 

.   Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  John  T.  Wilson  and  D.  J.  Jenkins  against  Elizabeth 
Maxon  and  others.  Decree  for  plaintiffs,  and  defendants  ap- 
peal. 

Reversed. 

Marcum,  Marcum  &  Shippard,  Simms  &  Enslow,  and  M. 
V.  Phillips,  for  appellants. 

Vinson  &  Thompson,  for  appellees. 

Dent,  Judge  : 

John  T.  Wilson  and  D.  J.  Jenkins  instituted  a  suit  in  chan- 
cery, in  the  circuit  court  of  Cabell  county,  against  Elizabeth 
Maxon,  as  administratrix  and  widow  and  Oscar  Maxon  and  Mrs. 
M.  D.  Phillips  as  children  and  heirs  at  law  of  Thomas  Maxon, 
deceased,  including  therein  the  husband  of  Mrs.  M.  D.  Phillips, 
for  the  purpose  of  rescinding  and  cancelling  the  sale  of  a  cer- 
tain removable  house  situated  by  permission  on  Ninth  street, 
in  the  city  of  Huntington  and  which  the  plaintiffs,  on  the  23d 
day  of  September,  1896,  by  verbal  contract  sold  to  Thomas 
Maxon,  now  deceased,  for  five  shares  of  paid  up  stock  of  the  par 
Talue  of  five  hundred  dollars,  in  the  Maxon-Miller  Company. 
Such  proceedings  were  had  in  said  suit  that  on  the  9th  day  of 
July,  1901,  the  circuit  court  entered  a  decree  cancelling  such 
sale,  restoring  the  possession  of  such  house  to  the  plaintiffs  and 
awarding  costs  against  the  defendants  from  which  the  defend- 
ants appealed. 
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There  was  no  demurrer  to  the  bill,  yet  on  the  hearing  the 
cause  should  have  been  dismissed  as  to  all  the  defendants  being- 
heirs  of  Thomas  Maxon,  deceased,  with  the  exception  of  the- 
administratrix,  as  the  suit  only  involved  the  right  of  possession, 
of  a  movable  house.  22  American  and  English  Enc.  of  Law 
(2nd  Ed.)  748. 

The  personal  estate  of  Thomas  Maxon,  deceased,  alone,  was 
called  in  question  and  the  full  title  thereto  was  invested  in  his- 
administratrix,  and  his  widow  and  heirs  had  no  legal  interest 
in  the  controversy.  So  they  were  improperly  made  parties  to- 
the  suit  and  adjudged  to  pay  the  costs  thereof 

To  sustain  this  suit  for  possession  of  this  house  against  the 
administratrix,  the  sole  ground  is  that  the  deceased  had  obtained 
possession  thereof  by  fraudulent  representation  as  to  the  owner-' 
ship  of  the  patent  on  which  the  issue  of  the  stock  transferred  to* 
the  plaintiff  was  based.  The  allegations  of  the  bill  in  relation 
thereto  are  as  follows,  towit : 

"Plaintiff  further  says  that  there  were  issued  to  said  Thomas 
Maxon  in  his  life  time  certain  letters  patent  for  a  lifting  jacks, 
bearing  numbers  and  dates  as  follows :  No.  292441,  dated  Jan- 
uary 22,  1884;  Xo.  298306,  dated  May  6,  1884;  Xo.  298307r 
dated  May  6,  1884;  Xo.  306341,  dated  October  7,  1884;  Xo. 
306340,  dated  October  7,  1884;  Xo.  312878,  dated  February  24,. 
1885;  Xo.  315807,  dated  April  14,  1885.  That  afterwards,  the 
date  of  which  is  unknown  to  your  complaint,  said  Thomas 
Maxon  in  his  lifetime  transferred  and  assigned  to  one  James 
W.  Carpenter,  of  Dayton,  Ohio,  an  undivided  one-half  inter- 
est in  and  to  said  letters  patent;  that  afterwards,  towit,  on 
the  26th  day  of  January,  1887,  said  Thomas  Maxon  in  his^ 
lifetime  and  James  W.  Carpenter  transferred  and  assigned 
unto  D.  E.  McSherry  &  Company  of  Dayton,  Ohio,  all  their 
rights,  title  and  interest  in  and  to  said  patents  and  all  im- 
provements then  made,  together  with  all  improvements  and 
patents  thereafter  to  be  gotten  or  owned  in  whole  or  in  part 
by  either  the  said  Maxon  or  said  Carpenter  to  manufacture,, 
use  and  sell  in  the  United  States  of  America  and  its  terri- 
tories all  such  lifting  jacks,  which  said  transfer  was  recorded 
and  registered  in  the  Patent  Office  of  the  United  States,  as 
required  by  law.  Plaintiffs  further  say  that  on  or  about  the 
28th  day  of  August,  1894,  said  Thomas  Maxon  in  his  life- 
time secured  from  the  United  States  Letters  Patent  for  an  im- 


Digitized  by 


Google 


TIT.  Va.]  Wilson  v.  Maxon.  197 

proved  lifting  jack,  which  patent  is  number  525223,  and  that 
.afterwards,  the  date  of  which  is  unknown  to  your  complainant 
said  Thomas  Maxon  in  his  lifetime  transferred  to  one  George 
A.  Miller  of  Dayton,  Ohio,  an  undivided  half  interest  in  said 
patent  improved  lifting  jack;  and  that  afterwards,  on  or  about 

the day  of  September,  1895,  a  corporation  known  as  the 

Maxon-Miller  Company  was  organized  in  Huntington,  West 
Virginia,  by  said  Maxon  and  Miller  along  with  others  for  the 
manufacture  of  the  improved  lifting  jack,  and  that  afterwards, 
towit,  on  the  9th  day  of  September,  1895,  the  said  Thomas 
Maxon  in  his  lifetime  and  George  A.  Miller  pretended  to  con- 
vey to  the  Maxon-Miller  Company  the  exclusive  right  to  manu- 
facture, use  and  sell  in  the  United  States  of  America  and  its 
territories  lifting  jacks  under  the  letters  patent  above  recited. 
That  in  exchange  therefor  the  said  Maxon-Miller  Company 
was  to  give  to  the  said  Thomas  Maxon  certain  paid  up  shares 
of  stock  in  the  Maxon-Miller  Company,  and  did  issue  and  de- 
liver to  him  said  shares.  The  plaintiffs  further  say  that  the 
said  Thos.  Maxon  was  the  President  and  General  Manager  of 
said  Company,  and  its  affairs  from  the  time  of  its  organization 
until  the  time  of  his  death  in  January,  1900.  Plaintiffs  fur- 
ther say  that  they  were  the  owners  of  a  certain  office  building 
situated  on  the  East  side  of  Ninth  street,  between  Fourth  and 
Fifth  Avenues  in  the  City  of  Huntington,  being  the  same 
huilding  now  occupied  by  Peyton  and  Perkins  as  a  law  office, 
on  the  property  belonging  to  the  City  of  Huntington;  that  by 
their  agreement  with  the  city  they  were  to  have  the  use  of  said 

ground  for  a  yearly  ground  rental  for  $ per  year,  with 

the  privilege  of  removing  said  building  whenever  they  wished 
so  to  do.  That  on  or  about  the  23d  day  of  September,  1896, 
the  said  Thomas  Maxon,  in  his  lifetime,  came  to  them  seeking 
to  buy  said  building  and  to  give  them  in  exchange  therefor 
stock  in  the  Maxon-Miller  Company,  which  said  stock  he  rep- 
resented to  them  as  being  worth  the  par  value  thereof,  or 
$100  per  share,  and  that  the  said  Company  had  the  sole  and  ex- 
clusive right  to  manufacture  said  lifting  jacks  in  the  United 
States  and  that  said  plaintiffs  relying  on  said  statements,  did 
deliver  to  said  Maxon  in  his  lifetime  the  possession  of  the 
huilding  above  described,  and  that  in  exchange  therefor  the 
«aid  Maxon  in  his  lifetime  delivered  to  them  five  shares  of 
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stock  in  the  Maxon-Miller  Company  of  the  pretended  value 
of  $100  each.  The  plaintiffs  further  say  that  afterwards,  the 
date  of  which  is  unknown  to  your  complainant,  the  Maxon-Miller 
Company  was  notified  by  the  D.  E.  McSherry  &  Company,  of 
Dayton,  Ohio,  or  its  assignee,  of  the  former  transfer  of  the 
letters  patent  and  were  prohibited  and  stopped  from  manufac- 
turing said  lifting  jacks;  and  that  afterwards,  towit,  on  the  — 

day  of ,  1900,  said  Company  having  failed  of  its  purpose, 

by  reason  of  the  failure  of  the  title  of  the  patent  sold  to  itr 
was  forced  to  abandon  the  manufacture  of  said  lifting  jacks 
and  to  have  a  receiver  appointed  to  wind  up  its  affairs/' 

The  defendants  in  their  answer  positively  deny  these  allega- 
tions of  the  bill  in  so  far  as  they  allege  the  non-ownership  of 
the  Maxon-Miller  Company  of  the  patent  involved  and  attack 
the  right  of  Thomas  Maxon  to  transfer  the  same  to  such  Com- 
pany and  they  further  deny  that  D.  E.  McSherry  &  Company, 
or  its  assignee,  ever  laid  any  claim  to  such  patent  or  ever 
stopped  the  manufacture  of  such  lifting  jacks  by  the  Maxon- 
Miller  Company,  during  the  lifetime  or  since  the  death  of 
Thomas  Maxon,  deceased. 

There  is  an  agreed  statement  of  facts  in  the  record.  This 
does  not  cover  the  true  ownership  of  the  patent  involved  nor  is 
it  admitted  that  the  Maxon-Miller  Company  was  prevented 
either  during  the  lifetime  or  after  the  death  of  Thomas  Maxon,. 
deceased,  from  operating  fully  and  completely  under  the  pat- 
ent involved  and  the  plaintiffs  are  wholly  without  proof  to 
sustain  such  latter  allegations. 

It  is  true  that  the  McSherry  Manufacturing  Contract  of  the 
27th  day  of  January,  1887,  includes  all  improvements  on  such 
lifting  jacks  for  which  patent  might  be  thereafter  obtained  by 
Thomas  Maxon.  As  such  patents  had  no  potential  existence 
at  the  time  of  the  contract,  the  sale  or  transfer  therefor  is  void 
at  law  while  equity  will  regard  the  same  as  an  executory  con- 
tract enforceable  or  not  in  the  sound  discretion  of  a  court  of 
conscience  if  not  contrary  to  public  policy  and  the  several  rights 
of  the  parties  as  they  appear.  Such  an  executory  contract  may 
be  rescinded  by  the  verbal  agreement  of  the  parties  thereto. 
Proof  of  abandonement  is  sufficient  evidence  of  the  existence 
of  such  agreement  unless  the  contrary  is  shown.  24  Am.  & 
Eng.  Enc.  Law  (2nd  Ed.)  1042;  9  Cyc,  524;  EugilU  v.  Cabell, 
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9  W.  Va.  522;  Bank  v.  Kimbelands,  16  W.  Va.  536.  To  sus- 
tain their  case  to  the  satisfaction  of  a  court  of  equity,  it  de- 
volves upon  the  plaintiffs  to  show  that  D.  E.  McSherry  and 
Company  are  still  claiming  under  and  have  fully  complied 
with  all  the  important  provisions  of  the  contract  or  that  their 
legal  assignee  has  so  done  and  is  continuing  to  so  do.  On  these 
important  questions,  neither  the  allegations  or  proof  come  up 
to  the  requirements  of  a  court  of  equity.  There  is  no  allega- 
tion that  D.  E.  McSherry  &  Co.  or  their  assignee  have  fully 
complied  with  their  manufacturing  contract  or  that  they  are 
still  complying  with  it  and  regard  it  as  enforceable.  Nor  is 
there  any  proof  or  admission  that  such  is  the  case.  On  the  con- 
trary, as  appears  from  the  circumstances,  they  had  abandoned 
it  long  before  the  death  of  Thomas  Maxon.  At  least  they  never 
attempted  to  enforce  it  against  him  during  his  lifetime  and  now 
that  he  is  dead  they  must  make  out  a  very  clear  case  to  have  it 
enforced.  It  is  admitted  that  neither  they  nor  their  assignee 
have  tried  to  so  do.  The  plaintiffs  can  take  no  advantage  of 
stale  and  abandoned  rights.  Hence  their  allegations  and  proof 
wholly  fail  to  make  out  a  case  of  fraud  against  Thomas  Maxon, 
deceased,  calling  for  the  interference  of  a  court  of  equity.  The 
allegations  and  proof  are  insufficient  to  overthrow  the  title  of 
the  Maxon-Miller  Company  to  the  patent  involved  and  as  this 
is  really  the  only  foundation  for  the  charge  of  fraud  or  the 
want  of  consideration,  the  bill  should  have  been  dismissed.  Not 
only  is  this  true  but  the  plaintiffs,  if  showing  a  good  case  for 
relief,  have  a  good  and  adequate  remedy  at  law.  So  far  as  re- 
scission is  concerned,  they  could  have  accomplished  this  by 
their  own  act  and  then  sued  for  the  possession  of  the  house  at 
law.  24  Am.  and  Eng.  Enc.  of  Law,  643;  Id.  614.  There  were 
no  writings  between  the  parties  but  the  contract  was  a  verbal 
exchange  of  personal  property,  which  might  be  rescinded  by 
either  party  for  just  cause  and  a  suit  at  law  maintained  for 
reetitution  of  property. 

Why  then  encumber  a  court  of  equity  with  a  such  a  suit,  the 
only  object  of  which  is  to  try  the  right  to  the  possession  of 
personal  property?  The  legal  remedy  is  adequate  and  complete. 
Id.  617. 

Decree  reversed  and  suit  dismissed. 

Reversed. 
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CHARLESTON. 

McPeck  v.  Graham. 
Submitted  June  16,  1904.     Decided  November  15,  1904. 

1.  Pleading — Insufficient  Bill— Duress  and  Fraud. 

A  general  charge  of  duress  or  fraud  in  a  bill,  without  state- 
ment of  facts  constituting  it,  is  not  sufficient,     (p.  201). 

2.  Insane  Person — Contract. 

A  confirmed  insane  person  may,  in  a  lucid  interval,  make  a 
valid  contract     (p.  203). 

Z.      Insane  Person1 — Contract. 

If  insanity  1s  occasional  and  intermittent,  the  presumption 
of  insanity  at  the  time  of  making  a  contract  does  not  prevail, 
and  he  who  relies  on  insanity  proven  to  have  existed  at  an- 
other prior  time  must  also  prove  its  existence  at  the  time  of 
the  contract,     (p.  203). 

4.       Laches — Separate  Estate. 

The  defense  of  laches  is  applicable  in  equity  to  a  married 
woman  as  to  her  separate  estate,     (p.  205). 

Appeal  from  Circuit  Court,  Preston  County. 
Bill  by  Melinda  McPeck^s  heirs  against  David  Graham's  heirs. 
Decree  for  plaintiffs,  and  defendants  appeal. 

Reversed. 
Wm.  G.  Brown  and  P.  J.  Crogan,  for  appellants. 
E.  W.  Monroe,  for  appellees. 

Braxnon,  Judge  : 

On  22nd  of  May,  1888,  David  Graham  conveyed  to  Melind* 
McPeck,  wife  of  William  McPeck,  a  tract  of  one  hundred  and 
thirty  and  one-half  acres  of  land  in  Preston  County  in  considera- 
tion of  land  owned  by  William  McPeck  and  conveyed  by  him  to 
Graham.  By  deed  dated  25th  of  April,  1889,  in  consideration 
of  $1,175  recited  in  the  deed  as  the  indebtedness  of  McPeck  and 
wife  to  Graham,  McPeck  and  wife  conveyed  back  to  Graham  said 
one  hundred  and  thirty  and  one-half  acres.  Graham  died  in 
1892.  In  June,  1896,  a  suit  began  in  the  circuit  court  of  Pres- 
ton county  in  the  name  of  Melinda  McPeck  against  the  represen- 
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tatives  of  Graham  to  cancel  the  deed  from  herself  and  husband 
to  Graham.  Pending  the  suit  Mrs.  McPeck  died,  and  it  was 
revived  in  the  names  of  her  heirs.  A  decree  was  pronounced 
avoiding  the  deed.  The  bill  alleged  that  Mrs.  McPeck  was  men- 
tally incompetent  to  make  the  deed.  The  representatives  of  Gra- 
ham took  an  appeal. 

There  is  some  evidence  intended  to  show  that  Mrs.  McPeck 
was  unwilling  to  sign  the  deed  to  Graham,  but  was  forced  to  do 
go  by  her  husband  by  a  threat  that  he  would  take  his  pension  and 
leave  the  family  without  support,  he  receiving  a  pension  as  a 
soldier;  but  we  need  not  consider  coercion  as  an  independent 
ground  of  relief  on  the  theory  of  fraud  or  duress,  because  it  is  not 
a  basis  of  relief  made  by  the  bill.  Xo  feature  of  the  bill  ap- 
proaches that  basis  of  relief  save  the  too  general  charge  that 
"David  Graham  improperly  procured  this  plaintiff  to  attempt  to 
convey  to  him  the  said  tract  of  land  for  a  pretended  considera- 
tion of  $1,175."  How  he  improperly  did  so  the  bill  does  not  say. 
This  does  not  specify  the  facts  constituting  fraud  or  duress. 
Zell  Co.  v.  Heath erly,  38  W.  Ya.  409;  7  Ency.  PL  &  Prac.  247. 
It  would  be  pertinent  to  undue  influence,  if  charged,  but  it  is  not 
■charged. 

We  must  treat  the  bill  as  grounded  alone  on  the  insanity  of 
Mrs.  McPeck.  Was  she  mentally  competent  to  make  the  deed? 
A  basic  rule,  at  the  outset,  is,  that  it  is  a  legal  presumption  that 
the  grantor  in  a  deed  was  sane  and  competent  to  make  it  at  the 
time  when  made,  and  he  who  asserts  the  contrary  must  fully  and 
clearly  prove  it.  Delaplain  v.  Grubb,  44  W.  Ya.  612;  Snodgrass 
v.  Knight,  43  Id.  294.  To  one  reading  the  lengthy  evidence  it 
must  be  plain  that  not  only  is  this  legal  presumption  going  to 
sustain  the  deed  not  overthrown,  but  the  weight  of  the  evidence, 
the  preponderance,  goes  decidedly  the  other  way.  We  cannot 
lightly  overthrow  muniments  of  men's  titles  on  trivial  evidence, 
leaving  the  mind  unwilling  to  do  so.  The  depositions  show  seven 
non-expert,  non-professional  witnesses  testifying  in  a  general 
way,  that,  in  their  opinion,  Mrs.  McPeck  was  not  sane.  They 
give  no  defined  reasons.  They  say  she  was  eccentric;  would 
stand  and  say  nothing;  would  take  children  and  wander  over 
premises  when  visiting,  and  say  nothing  to  people,  and  stand 
silent  and  apparently  troubled.  No  violent  action  was  shown, 
.  no  raving  mania.    We  can  explain  her  silence  and  melacholy  on 
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rational  ground.  In  February,  1888,  her  son  died,  and  she  was 
greatly  troubled  over  his  death,  as  the  plaintiffs  proved  by  one  of 
her  sons.  He  says  she  was  insane.  The  strongest  manifestation 
of  insanity  which  he  gives,  or  which  the  record  discloses,  is  that 
he  says :  ''The  first  I  noticed  of  her  being  rattled  was  about  six 
weeks  after  Charley  died.  She  was  laying  in  bed  one  night,  and 
I  heard  her  say  she  could  see  him  in  heaven ;  she  could  hear  him 
call  her."  Is  it  to  be  received  as  even  a  token  of  insanity  that 
this  illiterate,  unread,  bereaved  mother,  while  brooding  on  her 
restless  bed  in  the  stillness  and  solitude  of  the  night,  should 
seem  to  see  her  lost  son  and  hear  his  call  for  his  mother  even 
from  heaven  ?  How  many  cultivated,  educated,  favored  mothers 
lying  on  soft  couches  under  guilded  canopies,  stung  with  a  like 
grief,  see  similar  apparitions  and  think  fhey  hear  the  voices  of 
loved  ones  in  the  still  watches  of  the  night  ?  It  may  argue  super- 
stition, or  excessive  or  diseased  imagination;  but  does  it  prove 
that  she  knew  not  what  she  did  when  conveying  her  land  ?  That 
she  did  know,  the  plaintiffs'  evidence,  if  true,  fully  proves.  A 
son  says  that  when  the  deed  was  brought  to  the  house  his  mother 
objected,  when  the  father  told  her  that  she  would  have  to  sign 
the  deed,  as  judgments  would  be  rendered  against  him  next  day. 
This  son,  strange  to  say,  does  not  say  she  was  incompetent.  By 
another  son  it  is  proven  that  she  flatly  declined  to  sign,  and  was 
told  by  his  father  that  she  would  have  to  do  so.  By  other  evidence 
still  the  plaintiffs  sought  to  show  that  she  refused  to  sign  the 
deed,  but  was  induced  to  do  so  by  fear  of  creditors  of  her  husband 
attacking  the  land  as  purchased  with  his  means  and  vested  in  her 
•  to  cheat  them,  and  by  threat  of  the  husband  to  deprive  the  family 
of  the  benefit  of  his  pension,  and  leaving  home.  Now,  this  evi- 
dence, if  true,  and  it  is  claimed  by  the  plaintiffs  to  be  true,  proves 
that  she  knew  the  effect  of  the  deed,  and  establishes  her  meatal 
capacity  to  execute  it.  It  shows  that  at  the  very  moment  of  the 
execution  of  the  deed  she  knew  its  character,  and  that  is  the  mo- 
ment of  time,  above  all  other  tinies,  that  controls  in  deciding 
upon  capacity.  Delaplain  v.  Grubb,  44  W.  Va.  612.  This  evi- 
dence of  the  plaintiff  ought  alone  sustain  the  deed.  There  is  evi- 
dence that  Mrs.  McPeck's  mother,  grandmother  and  aunt  com- 
mitted suicide;  evidence  that  some  years  before  she  was  com- 
mitted to  a  hospital  in  Pennsylvania.  In  July,  1890,  she  be- 
came worse,  as  all  say,  and  at  Christmas,  1890,  was  committed  to 
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the  Weston  hospital  as  an  insane  person,  but  the  next  spring 
returned  home  and  seemed  all  right  till  her  death.  She  told  sev- 
eral persons  that  she  had  conveyed  the  land,  and  that  the  bargain 
was  that  she  was  to  give  possession  in  the  spring.  She  told  all' 
about  it.  She  said  she  was  under  obligations  to  Graham.  Thus,, 
it  is  clear  that  for  the  bulk  of  the  time  she  was  sane,  and  her* 
spells  of  insanity  transient.  By  the  great  preponderance  of  evi- 
dence she  was  not  insane  at  the  date  of  the  deed,  April,  1889, 
and  did  not  become  so  till  July,  1890.  The  physician  and  justice- 
who  later  pronounced  her  a  fit  subject  for  the  Weston  asylum  so 
state,  and  from  the  evidence  it  is  clear.  Ellen  Radabaugh,  a 
witness  for  the  plaintiff,  who  pronounced  her  insane,  says  she- 
first  noticed  her  insanity  in  July,  1890.  One  of  her  sons  says 
she  became  so  in  July,  1890.  Margery  Moser  says  she  was  in* 
sane  in  April,  1889,  but  also  says  she  was  sent  to  Weston  the* 
winter  after  this  April,  and  as  it  is  fixed  beyond  question  that 
Mrs.  McPeck  went  to  the  Weston  asylum  in  December,  1890,  we- 
must  say  that  the  point  of  time  fixed  by  Margery  Moser  for  her 
insanity  was  really  April,  1890,  not  1889.  So,  it  is  clear  that 
the  insanity  did  not  exist  when  the  deed  was  made,  but  came  on 
later.  If  she  ever  was  insane  before,  and  it  is  not  clearly  shown 
that  she  was,  for  years  she  was  restored,  and  was  sane  again  after 
a  few  months  spent  at  Weston.  Even  one  habitually  insane  has 
sometimes  lucid  intervals,  and  is  then  capable  of  contracting. 
Bishop  on  Contracts,  §959.  The  insanity  of  Mrs.  McPeck,  at 
utmost,  was  not  confirmed.  "If  the  malady  is  occasional  or  in- 
termittent in  its  nature,  the  presumption  (of  continuance)  does 
not  arise,  and  he  who  relies  on  insanity  proved  at  another  tini* 
must  prove  its  existence  also  at  the  time  alleged."  16  Am.  & 
Eng.  Ency.  L.  (2d  Ed.)  606.  As  stated  above,  the  fact  that  she 
objected  to  the  deed  shows  her  capacity.  And  a  son,  Frank,, 
swears  that  when  he  came  home  to  dinner  on  the  day,  in  the 
morning  of  which  the  deed  was  made,  he  found  his  mother  cry- 
ing, and  she  told  him  all  about  the  deed ;  told  him  that  they  had 
come  unexpected  to  her,  and  she  told  them  she  would  not  sign 
the  deed;  that  the  farm  was  her  home;  that  she  received  nothing 
for  it ;  that  her  husband  said  for  her  to  sign  it,  and  stood  over 
her  and  told  her  she  had  to  sign  it  or  he  would  take  his  pension 
and  leave,  and  she  told  him  when  she  signed  it  she  was  doing  so 
against  her  will.    This  shows  her  full  comprehension  of  the  act. 
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There  are  seven  witnesses  giving  the  opinion,  the  mere  opinion, 
that  Mrs.  McPeck  was  incompetent.  They  state  few  facts  to  sub- 
stantiate such  opinions.  Mere  opinions  of  non-expert  witnesses, 
not  supported  by  good  reasons  on  facts  warranting  them,  are  en- 
tled  to  little  or  no  regard.  If  such  reasons  and  facts,  as  in  this 
case,  are  frivolous,  the  opinions  are  worth  little  or  nothing.  Jar- 
rett  v.  Jarrett,  11  W.  Ya.  584;  Kerr  v.  Luiisford,  31  Id.  659. 
These  witneses  give  no  substantial  facts.  Two  of  those  to  sus- 
tain the  suit  are  sons  and  heirs  of  Mrs.  McPeck,  deeply  interested 
in  the  suit. 

The  defense  introduced  eleven  witnesses,  all  well  acquainted 
with  Mrs.  McPeck,  and  seeming  impartial  and  fair,  who  fully 
sustain  her  competency.  One  of  them  was  a  justice,  notary, 
school  teacher  and  farmer,  of  evident  intelligence.  He  took  the 
acknowledgment  to  the  deed  and  is  clear  in  stating  Mrs.  Me- 
Peck's  competency.  The  cases  say  that  the  evidence  of  the  of- 
ficer taking  an  acknowledgment  is  entitled  to  peculiar  weight  on 
the  question  of  a  grantor's  capacity.  Bucl'cy  v.  Bucley,  38  W. 
Ya.  168.  President  Pendleton,  in  Beckwith  v.  Butler,  1  Wash. 
(Ya.)  286,  holds  this  rule,  telling  us  of  an  early  case  where  the 
evidence  of  such  an  officer  overcame  all  other  evidence  before  and 
after  the  deed.  This  witness  is  the  same  justice  who  afterwards 
committed  Mrs.  McPeck  to  the  Weston  asylum.  And  her  fam- 
ily physician,  whose  evidence  afterwards  sent  her  to  Weston, 
gives  evidence  that  at  the  date  of  the  deed  she  was  competent. 
These  witnesses  say  her  insanity  did  not  occur  till  the  summer 
of  1890,  in  July,  more  than  a  year  after  the  deed. 

It  adds  strength  to  the  defense  that  Graham  sold  this  land 
back  to  William  McPeck  by  title  bond,  4th  July,  1889,  and  on  4th 
October,  1893,  Mrs.  McPeck  signed  her  name  as  a  party  to  it. 
She  thus  treated  Graham  as  owner,  and  thus  when  she  was  con- 
fessedly sane  recognized  her  deed. 

It  appears  probable  from  the  whole  case  that  the  husband  of 
Mrs.  McPeck  caused  this  deed  to  be  made  to  Graham  to  protect 
the  land  from  creditors,  and  that  it  was  the  sedate  act  of  both 
husband  and  wife.  The  justice  says  that  when  he  was  at  their 
house  to  take  the  acknowledgment  McPeck  and  wife  retired  and 
consulted.  This  land  had  been  paid  for,  as  all  admit,  and  the 
deed  to  Mrs.  McPeck  from  Graham  states,  with  the  husband's 
property,  and  was  thus  liable  to  creditors;  and  later  McPeck 
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wanted  to  get  back  the  property.  He  was  active  in  the  suit- 
The  wife  was  not.  He  never  sued  while  Graham  lived  to  give- 
his  version,  and  defend  his  right.  He  waited  till  the  man  who 
befriended  him  was  in  his  grave.  Several  witnesses  swear  that 
he  offered  to  bribe  them  to  give  evidence  of  his  wife's  insanity. 
We  cannot  overthrow  the  deed  on  the  ground  of  insanity.  And 
if  duress  were  involved,  the  only  undue  influence  was  that  of 
the  husband,  with  which  Graham  could  not  be  chargeable. 

Another  sufficient  reason  against  the  case  of  the  plaintiffs  is 
laches.  It  was  more  than  seven  years  from  the  deed  to  the  suit, 
and  four  years  after  Graham's  death.  It  was  more  than  five 
years  from  Mrs.  McPeck's  return  from  the  Weston  hospital  till 
rait.  It  is  proven  that  Mrs.  McPeck  was  sane  after  such  return 
until  her  death.  She  gave  an  intelligent  deposition.  When  the 
suit  began  Graham  was  dead  and  unable  to  speak.  Circum- 
stances had  changed.  He  was  never  attacked  until  after  death. 
How  long  are  titles  to  remain  in  uncertainty?  Diligence,  not 
lethargy  and  sleep,  is  required.  Bryant  v.  Grove,  42  W.  Va.  10 ; 
Christian  v.  Vance,  41  Id.  754.  Xo  excuse  for  such  delay  is 
given.  A  married  woman,  as  to  her  separate  estate  or  right,  is 
subject  to  laches.  The  statute  of  limitation  excepts  her,  but  not 
as  to  separate  estate,  and  she  is  under  the  bar  of  laches,  as  ap- 
plied in  equity.  Phillips  v.  Piney  Co.,  53  W.  Va.  543;  Waldron 
v.  Harvey,  54  Id.  608;  18  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  107; 
McKneely  v.  Terry,  3  Am.  &  Eng.  Dec.  in  Eq.  391. 
We  reverse  the  decree  and  dismiss  the  bill. 

Reversed. 


CHARLESTON. 

Crostox  v.  Male,  et  ah  \  mssSI 

Submitted  June  16,  1904.    Decided  Xovember  15,  1904. 

Partition  Suit — Decree. 

But  for  the  statute  authorizing  it,  a  sale  of  real  estate  could' 
not  he  decreed  in  a  suit  for  partition  thereof,     (p.  210). 

Fbefhold — Court  of  Equity. 

This  statute  is  an  innovation  upon  fundamental  principles 
of  the  common  law  and  of  American  jurisprudence,  and  can- 
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not  become  a  license  to  the  courts  to  take  from  the  citizen,  for 
light  or  trivial  causes,  his  freehold  on  payment  of  compensa- 
tion, though  full  and  adequate,     (p.  210). 

:3,      Partition  Suit — Property—Sale. 

Before  decreeing  a  sale  in  such  case,  without  the  consent  of 
the  parties  interested,  tbe  court  must  ascertain  two  things; 
llrst,  that  partition  cannot  be  conveniently  made,  and,  second, 
that  the  interests  of  the  parties  will  be  promoted  by  a  sale  of 
the  property,     (p.  210). 

4.      Partition  Suit— Dower. 

Inconvenience  of  partition  as  one  of  the  circumstances 
authorizing  such  sale,  does  not  contemplate  physical  impossi- 
bility of  division,  but  the  requirement  is  not  satisfied  by  any- 
thing short  of  a  real  and  substantial  obstacle  of  some  kind  to 
division  in  kind,  such  as  would  make  it  Injurious  to  the  own- 
ers. Meagemess  of  area  in  some  or  all  of  the  shares,  due  to 
the  necessity  of  dividing  a  small  tract  of  land  among  a  number 
of  people  and  the  existence  of  dower  and  curtesy  estates  In 
the  land,  do  not  per  se  make  partition  Inconvenient  within  the 
meaning  of  the  statute,     (p.  211). 

ifi.      Partition  Sirrr — Compulsory  Sale. 

To  warrant  compulsory  sale  in  such  case,  it  must  appear 
that  the  interests  of  all  the  owners  will  be  promoted  by  it  (p. 
213). 

.<>.      Hetrs  at  Law — Sale  of  Estate. 

Whether  the  aggregate  value  of  the  several  parcels  into 
which  the  whole  premises  must  be  divided  will,  when  distri- 
buted among,  and  held  in  severalty  by,  the  different  parties, 
be  materially  less  than  the  value  of  the  same  property  if 
owned  by  one  person,  is  a  fair  test  by  wbich  to  determine 
whether  the  interests  of  the  parties  will  be  promoted  by  a  sale, 
(p.  213). 

'7.      Heirs  at  Law— Guardian — Infant  Heirs. 

When  a  sub-division  of  one  parcenary  share  is  to  be  made 
among  Infants,  their  shares  may  be  laid  off  together  at  the 
election  oi  their  guardians,  or,  for  want  of  such  election,  by 
direction  of  the  court  in  the  enforcement  of  equity  and  justice 
in  the  partition,  and,  without  such  election  or  direction,  the 
commissioners  appointed  to  make  partition  may  so  lay  them 
•ff;  and,  if  such  shares  are  subject  to  a  dower  interest,  it  may 
be  made  contiguous  to  such  shares,  when  the  part  assigned  for 
dower  is  not  divided  subject  thereto,     (p.  212). 

.8.      Heirs  at  Law — Life  Estate. 

When  an  entire  share  goes  to  heirs,  subject  to  an  estate  by 
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the  curtesy,  it  cannot  be  compulsorily  partitioned  until  after 
the  expiration  of  the  life  estate,     (p.  215). 

0.     Estate — Decree  of  Sale — Commissioners. 

Commissioners  outfit  not  to  be  appointed,  and  no  sale  ought 
to  be  decreed,  without  a  prior  or  contemporaneous  adjudica- 
tion as  to  the  interests  of  the  parties,  fixing  the  shares  or  other 
interests  to  which  they  are  entitled,  and  it  is  reversible  error 
to  decree  a  sale  without  such  adjudication,  if  there  is  any  un- 
certainty as  to  the  interests  of  the  parties,     (p.  214). 

10.    Bill  of  Partition — Decree. 

Upon  a  bill,  alleging  facts  sufficient  to  show  a  right  to  have 
partition,  and  praying  general  relief,  the  court  may  decree  a 
division  In  kind,  although  there  is  no  specific  prayer  for  it  in 
the  bill.     (p.  214). 

Appeal  from  Circuit  Court,  Taylor  County. 
Bill  by  Martha  J.  Croston  against  Buth  Male  and  others. 
Decree  for  plaintiff,  and  defendants  appeal. 

Reversed. 
Warrix  B.  Kittle,  for  appellants. 

Ira  E.  Bobixson,  for  appellee. 

POFFEXBABGEB,  PRESIDENT : 

This  case  presents  the  question,  whether  it  was  error  for  the 
court,  upon  the  facts  shown  by  the  pleadings  and  the  report  of 
commissioners,  appointed  to  make  partition  of  certain  lands, 
to  decree  a  sale  thereof  instead  of  a  division  in  kind,  the  plain- 
tiff having  favored  such  sale,  while  with  a  single  exception, 
the  adult  defendants  having  only  life  estates,  opposed  it.  One- 
third  of  the  land,  about  two  hundred  and  forty  acres  in  all, 
belonged  to  one  set  of  infants,  subject  to  the  dower  of  their 
mother,  another  third  to  another  set  of  infants,  subject  to  an 
estate  therein  by  the  curtesy  belonging  to  their  father,  while 
the  residue  belonged  to  the  plaintiff,  and  the  whole  estate  was 
subject  to  dower  of  the  widow  of  the  decedent. 

Hiram  Male,  being  the  owner  of  said  two  hundred  and  forty- 
one  acres  of  land,  unincumbered  by  any  indebtedness,  and  also 
of  considerable  personal  property,  all  in  Taylor  county,  died, 
leaving  surviving  him  his  widow,  Buth  Male,  a  son,  Boyer  Male, 
a  daughter,  Amanda  Minor,  the  wife  of  Charles  Minor,  and  an- 
other daughter,  Martha  J.  Croston,  the  wife  of  Charles  Cros- 
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ton.  Subsequently,  Boyer  Male  died,  leaving  his  children  Rosa 
Bell,  Eugenus,  Hiram  and  Benjamin,  and  his  wife,  Berthena 
Male,  surviving  him.  Amanda  Minor  also  died,  leaving  her 
husband,  and  her  children,  Aldine,  Sarah  and  Buth  surviving 
her.  Martha  J.  Croston  instituted  this  suit  for  partition  of 
the  land.  The  bill  alleges  that  there  are  three  tracts,  one  of 
seventy-seven  acres,  another  of  fifty-eight  and  one  half  acres 
and  a  third  of  one  hundred  and  six  and  one  eighth  acres.  These 
lands  are  all  contiguous,  but  form  an  irregular  body,  the  aver- 
age length  of  which  is  more  than  three  times  the  average 
breadth,  with  a  narrow  place  near  the  center.  The  bill  does 
not  pray  a  division  in  kind,  but  alleges  that  the  land  cannot  be 
so  divided  conveniently,  and  that  the  interests  of  those  enti- 
tled will  be  promoted  by  a  sale  of  the  same,  and  a  sale  thereof 
is  accordingly  asked  for,  and  there  is  also  a  prayer  for  general 
relief. 

An  answer  for  the  infant  defendants  by  guardian  ad  litem 
was  filed  in  the  usual  form.  Berthena  Male  answered  the  bill, 
denying  that  the  land  was  not  susceptible  of  partition  without 
injury,  alleging  that  it  could  be  conveniently  divided,  denying 
that  the  interests  of  the  parties  would  be  promoted  by  a  sale 
thereof,  and  praying  a  division  in  kind.  Charles  Minor  filed 
an  answer  of  the  same  kind.  Thereupon  the  court  appointed 
commissioners  to  go  upon  the  land  and  make  partition  there- 
of, if  it  could  be  conveniently  divided  and  "assign  to  each  heir 
of  their  descendants  per  stirpes  an  equal  one-third  interest  in 
said  estate,  quantity  and  quality  considered,  and  return  a  plat 
and  report  of  their  proceedings,"  and,  if  they  should  find  it 
inconvenient  to  make  partition,  report  that  fact  to  the  court. 
Their  report  recommended  a  sale  and  set  forth  certain  fact3 
in  support  of  the  recommendation.  They  considered  the  land 
as  lying  in  two  tracts,  one  of  one  hundred  and  thirty-five  and 
one-half  acres  and  the  other  of  one  hundred  and  six  and  one- 
eighth  acres.  Of  the  former,  they  said  about  thirty  acres  was 
rough,  situated  on  the  bank  of  a  river,  almost  destitute  of  good 
timber  and  comparatively  worthless  for  farming  or  grazing  pur- 
poses ;  and  that  the  residue  was  ordinary  land  worth  about  twenty 
dollars  per  acre,  with  ordinary  frame  buildings  and  other  out- 
buildings on  it,  had  but  little  good  timber  on  it,  the  timber 
having  been  culled  by  former  owners,  and  had  grown  up  in 
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briars,  broomsage  and  other  filth;  that  there  was  scarcely  any 
fencing  on  it,  and  that  the  standing  timber  was  inaccessible 
to  most  of  the  farm.  Concerning  the  other  tract,  they  said  it 
was  situated  about  two  miles  from  the  village  of  Webster  and 
about  the  same  distance  from  the  Valley  River  and  a  railroad, 
that  it  was  the  home  farm,  and  better  land  than  the  other  tract 
and  in  better  repair,  having  a  good  frame  dwelling  and  out- 
buildings, that  it  had  no  timber  except  a  small  tract  on  the 
northeast  corner,  that  the  fencing  was  out  of  repair  and  the  land 
grown  up  in  briars  and  filth,  and  that  it  was  werth  about 
twenty-five  dollars  an  acre  as  a  whole.  They  further  said 
there  was  a  tract  of  bottom  land  in  it  containing  about  nine 
acres  of  much  greater  value  than  the  hill  land,  and  that  the 
two  tracts  lie  on  opposite  sides  of  a  high  river  hill,  adjoining 
each  other  near  the  top  of  the  hill.  Considering  these  facts 
and  the  interests  of  all  the  parties,  the  dower  of  the  widow, 
the  infant  children,  their  number,  the  dower  of  the  widowed 
daughter  and  curtesy  of  the  son-in-law,  the  lack  of  uniformity 
of  value  by  reason  of  locality  and  improvements,  the  commis- 
sioners thought  the  lands  were  not  susceptible  of  partition  in* 
kind.  They  had  therefore  assigned  to  the  widow,  Ruth  Male; 
dower  in  the  land,  twenty-five  acres  in  the  one  hundred  andr 
six  acre  tract,  including  the  mansion  house,  and  twenty-nine 
acres  and  three  roods  in  the  other  tract,  and  recommended 
a  sale  of  the  lands  subject  to  the  dower  thus  assigned.  To  this 
report,  the  defendants,  Charles  Minor  and  Berthena  Male  ex- 
cepted. Ruth  Male,  the  widow,  to  whom  dower  had  been  as- 
signed, filed  an  answer  waiving  her  right  tc  dower  in  the  land,, 
and  agreeing  to  take  a  gross  sum  in  lieu  thereof,  and  thereupon- 
the  court  overruled  the  exceptions  and  decreed  a  sale  of  the 
land,  reciting  among  other  things  that  it  was  "impossible  to- 
assign  dower  to  the  said  Berthena  Male  in  the  one-half  inter- 
est of  said  real  estate."  How  she  happened  to  be  entitled  ta 
dower  in  such  portion  does  not  appear. 

The  general  rule,  governing  the  determination  of  the  ques- 
tion whether  a  sale  of  land  shall  be  made  upon  a  bill  for  parti- 
tion is  stated  in  Roberts  v.  Coleman,  37  W.  Va.  143,  as  follows : 
"Joint  owners  of  land  are  entitled  to  have  partition  in  kind, 
each  to  have  his  share  allotted  to  him  in  severalty,  unless  such 
right  be  waived.    A  sale  can  not  be  decreed  in  a  partition  suit 
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unless  it  appears,  by  report  of  commissioner  or  otherwise  by 
the  record,  that  partition  can  not  be  conveniently  made,  and 
-also  that  the  interests  of  those  interested  in  the  land  or  its 
proceeds  will  be  promoted  by  a  sale."  In  any  case,  such  sale 
may  be  made  if  the  parties  are  all  adults  and  consent  thereto. 
But  the  court  has  no  right  to  decree  a  sale  without  their  con- 
sent, unless  it  finds,  first,  that  partition  in  kind  cannot  be  con- 
veniently made,  and,  second,  that  the  interests  of  the  parties 
owning  the  land  will  be  promoted  by  a  sale.  These  two  re- 
quisites are  conditions  imposed  by  the  statute,  which  alone 
confers  upon  a  court  of  equity  the  power  to  make  a  sale  at  all. 
They  are  important  and  indispensable  conditions.  The  stat- 
ute is  an  innovation  upon  the  common  law,  taking  away  from 
the  owner  the  right  to  keep  hig  freehold,  and  converting  his 
home  into  money.  That  must  not  be  done  except  in  cases  of 
imperious  necessity.  It  is  a  legislative  alteration  of  a  canon  of 
the  law  which  forms  part  of  the  sub-structure  of  our  jurispru- 
dence. Forcible  conversion  of  property  into  money  is  avoided 
wherever  possible.  To  prevent  this,  the  possessory  writs,  such 
as  detinue  and  replevin,  etc.,  for  recovery  of  the  property  it- 
self, instead  of  turning  the  injured  owner  away  to  sue  for  its 
ralue  as  damages  are  given,  and  where  the  property  is  of  such 
nature,  that  the  remedies  of  the  law  courts  are  inadequate  to 
its  recovery,  equity  supplies  the  defect  by  the  use  of  its  more 
•diverse  and  flexible  processes.  Therefore,  it  would  be  at  vari- 
ance with  fundamental  and  basic  principles  to  say  the  legis- 
lature intended  to  authorize  a  sale  instead  of  a  division  for 
any  light  or  trivial  cause.  So  sacred  is  the  right  of  property 
that,  to  take  it  from  one  man  and  give  it  to  another  for  private 
use,  is  beyond  the  power  of  the  state  itself,  even  upon  payment 
■of  full  compensation.  The  jus  publicum  alone  authorizes  the 
conversion  of  the  citizen's  property  into  money  without  his 
•consent. 

An  adjudication  by  the  trial  court,  that  the  conditions  are 
6uch  as  to  call  for  a  sale  on  a  bill  for  partition,  is  entitled  to 
great  weight  and  will  not  be  overthrown  by  the  appellate  court, 
unless  it  can  clearly  see  that  the  trial  court  has  erred  in 
its  conclusion,  for  it  is  presumed,  in  the  absence  of  anything 
to  the  contrary,  that  a  solemn  recital  in  a  decree  of  a  court  of 
record  and  of  general  jurisdiction  has  not  been  entered  without 
mature  consideration  and  upon  sufficient  evidence.    But  if  it 
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Appears  that  by  reason  of  inadvertence  or  failure,  for  the  time 
being,  owing  to  haste  in  disposing  of  a  large  docket,  to  appre- 
ciate the  spirit,  purpose  and  controlling  influence  of  these  limi- 
tations upon  the  power  of  sale,  land  has  been  decreed  to  be  sold 
-without  sufficient  cause,  it  is  the  duty  of  the  appellate  court 
to  reverse  the  decree.  Roberts  v.  Coleman,  cited;  Clason  v. 
Clason,  6  Paige  (K  Y.)  541. 

What  are  the  rules  and  principles  which  ought  to  govern  the 
court  in  determining  whether  division  in  kind  is  inconveni- 
ent, and  whether  the  interests  of  the  owners  will  be  promoted 
by  a  sale?  Chancellor  Walworth,  in  Clason  v.  Clason,  cited, 
has  given  this  question  fuller  discussion  than  is  usual  in  the 
opinions  of  the  courts.  He  says :  "The  question  is  not  as  sup- 
posed by  the  master,  whether  it  would  be  for  the  benefit  of 
the  infants  to  have  their  shares  of  the  estate  converted  into 
money  instead  of  remaining  in  land  producing  a  less  income. 
For  if  it  is  for  their  interest  to  sell  their  shares  for  the  purpose 
of  a  better  investment,  it  may  be  done  afterwards  under  the 
general  law  relative  to  the  sale  of  infants'  estates ;  and  when  they 
will  not  run  the  risk  of  having  their  interest  in  a  large  property 
sacrificed  for  want  of  funds  to  compete  with  their  adult  ten- 
ant in  common  at  the  sale.  The  true  question  to  be  decided 
by  the  master,  under  the  statute,  is  whether  the  whole  property, 
taken  together,  will  be  greatly  injured  or  diminished  in  value 
if  separated  into  three  parts,  in  the  hands  of  three  different 
persons,  according  to  their  several  rights  or  interests  in  the 
whole;  in  other  words,  whether  the  aggregate  value  of  the  sev- 
eral parts  when  held  by  different  individuals  in  severalty  would 
be  materially  less  than  the  whole  value  of  the  property  if 
owned  by  one  person.  In  this  case,  if  the  value  of  the  land  in 
-different  parts  of  the  tract  is  mearly  the  same,  the  complain- 
ant would  have  a  farm  of  about  two  hundred  and  fifty  acres 
for  his  share  and  worth  $50,000.00,  and  each  of  the  infant  de- 
fendants would  have  a  little  more  than  sixty  acres  and  worth 
about  one-fourth  of  that  sum.  And  if  some  portions  of  the 
land  are  much  more  valuable  than  others,  a  greater  quantity 
of  that  which  is  least  valuable  might  be  set  off  for  the  shares 
of  the  defendants,  so  as  to  increase  the  size  of  their  farms. 
But  if  a  sale  is  to  take  place  under  a  decree  in  partition,  as 
the  guardian  ad  litem  has  no  funds  to  enable  him  to  bid  upon 
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the  property  for  the  infants,  this  property  which  is  stated  by 
the  master  to  be  worth  $75,000.00  may  be  sacrificed  for  half 
that  amount,  unless  the  decree  should  contain  special  directions 
to  the  master  not  to  sell  it  below  a  certain  specified  amount/' 
It  will  be  observed  that,  in  coming  to  a  conclusion,  he  con- 
sidered the  quantity  of  land,  the  number  of  shares  into  which 
it  was  to  be  divided,  the  status  of  the  parties  with  reference  to 
disability  and  ability  to  protect  their  interests  at  the  sale,  the 
extent  of  their  respective  interests  in  the  land,  and  the  relative 
value  of  the  land  when  divided  and  the  sum  which  might  be 
realized  by  a  sale  of  it  undivided.  Looking  at  the  situation  of 
the  land  and  the  owners  in  this  case,  it  is  to  be  noticed  that  the 
quantity  is  about  two  hundred  and  forty  acres.  One-third  of 
this  the  widow  is  entitled  to  hold  as  her  dower,  leaving  one 
hundred  and  sixty  acres  to  the  immediate  possession  of  which 
the  heirs  are  entitled.  Of  this  residue,  the  plaintiff  is  entitled 
to  one-third,  unless  since  the  commencement  of  the  suit,  some 
changes  have  been  affected  by  purchase  or  otherwise.  This 
would  give  her  immediately  more  than  fifty  acres,  assuming 
that  the  land  is  of  equal  value.  In  another  one-third  of  it, 
over  fifty  acres,  Charles  Minor  has  a  life  estate  and  his  chil- 
dren the  remainder  in  fee.  These  children  are  dependent  upon 
him  for  their  support,  and  fifty  acres  of  land  affording  him  a 
home  for  himself  and  them  may  be  much  more  valuable  to 
them  than  its  proceeds  in  money.  The  other  third  belongs 
to  the  children  of  the  deceased  son,  Boyer  Male,  subject  to  the 
dower  therein  of  their  mother,  their  natural  guardian.  There 
is  no  reason  why  the  shares  of  these  children  may  not  be  laid 
off  together.  The  statute  provides  that  two  or  more  parties- 
may  have  their  shares  laid  off  together  whea  partition  can  be 
conveniently  made  in  that  way.  Code,  ch.  79,  §  2.  The 
court  has  in  its  keeping  the  protection  of  infant  parties  and 
the  power  of  electing  for  them  and  should  exercise  it,  if  it  be 
apparent  that  their  interests  require  it.  Fpon  partition,  this 
one-third  can  be  thrown  together,  giving  the  widow  her  dower, 
as  one  tract  or  parcel  adjacent  to  the  parts,  to  the  possession 
of  which  her  children  are  entitled,  and  thus  a  home  for  the 
mother  and  children  may  be  provided.  Nothing  in  this  record 
indicates  that  the  money  which  may  be  realized  from  a  sale  of 
their  interests  will  be  more  to  their  advantage  than  a  home  so- 
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provided.  On  the  contrary,  she,  on  behalf  of  herself  and  chil- 
dren, protests  against  the  sale  as  does  Charles  Minor  on  behalf 
of  himself  and  his  children.  Formerly  the  method  of  parti- 
tion seems  to  have  been  to  divide  the  land  into  equal  parts, 
-when  the  shares  were  equal,  and  then  determine  by  lot  the  dis- 
tribution of  them.  But  now  they  may  be  assigned  by  the  com- 
missioners, to  avoid  the  risk  of  an  unfortunate  allotment. 
They  may  distribute  them  upon  principles  of  equity  and  jus- 
tice, and,  of  course,  in  this,  their  action  is  under  the  control 
of  the  court.    Cox  v.  McMullin,  14  Grat.  82. 

Xobody  insists  upon  a  sale  except  the  plaintiff  who  is  an 
adult,  having  a  living  husband  and  better  able  to  take  care  of 
herself  than  any  of  the  other  parties  so  far  as  can  be  ascer- 
tained from  this  record.  If,  as  indicated  by  the  last  decree, 
Berthena  Male  has,  in  some  way,  acquired  the  title  of  one-half 
of  the  land,  since  the  commencement  of  the  suit,  this  circum- 
stance only  strengthens  her  opposition  to  the  sale.  What  pecu- 
liar circumstance  makes  it  to  the  interest  of  the  plaintiff  to 
have  a  sale  rather  than  a  division  in  kind,  the  court  cannot 
know.  She  may  have  a  good  home  elsewhere.  If  so,  she  can 
live  upon  it,  and  take  her  interest  in  these  lands,  and  then  con- 
vert them  into  money  at  private  sale.  But  a  sale  cannot  be 
made  merely  to  advance  her  interests.  Before  selling,  the  court 
must  ascertain  that  the  interests  of  all  will  be  promoted.  One 
test  by  which  this  is  determined  is  declared  to  be  "whether 
the  aggregate  value  of  the  several  parcels  into  which  the  whole 
premises  must  be  divided  will,  when  distributed  among  the 
different  parties  and  held  in  severalty,  be  materially  less  than 
the  value  of  the  same  property  if  it  be  owned  by  one  person/' 
Clason  v.  Clason,  cited.  The  commissioners  do  not  report  that 
a  division  in  kind  will  make  the  aggregate  value  of  the  several 
parcels  less  than  the  value  of  the  property  as  a  whole.  The 
■court  must  have  inferred  it  from  the  facts  reported.  The 
Teport  shows  that  this  land  is  not  located  in  the  wilds  of  the 
mountain  regions,  far  from  human  habitation,  but,  on  the  con- 
trary, that  it  is  about  two  miles  from  the  railroad  and  about 
"the  same  distance  from  a  village,  and  is  improved  agricultural 
land.  It  is  perfectly  apparent  that  small  parcels  of  land,  thus 
situated,  bring  better  prices  per  acre  at  judicial  sales  than  large 
ones.    There  are  more  people  able   to   buy   small   tracts   than 
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large  ones.  A  small  tract  near  a  railroad  and  village  better 
answers  the  purposes  of  a  home  and  affords  greater  aid  in  sup- 
plying the  wants  of  a  family  than  one  situated  far  from  mar- 
kets, or  not  within  easy  access  of  them.  In  view  of  these  cir- 
cumstances, it  seems  clear  that  the  court  has  erred  in  its  con- 
clusion with  reference  to  the  inconvenience  of  making  parti- 
tion and  promotion  of  the  interests  of  the  parties.  Though 
the  bill  does  not  specifically  pray  for  it,  partition  may  be  had 
upon  it  as  the  allegations  are  sufficient  and  there  is  a  prayer 
for  general  relief.    Fnrbee  v.  Furbee,  49  W.  Va.  191. 

The  interlocutory  decree,  appointing  commissioners,  makes- 
no  reference  to  the  dower  interest  of  the  widow  of  the  deced- 
ent, to  the  estate  by  the  curtesy  of  the  husband  of  the  deceased 
daughter,  nor  to  the  dower  interest  of  the  widow  of  the  de- 
ceased son;  nor  does  it  ascertain  and  fix  the  interests  of  the 
other  parties.  Under  some  circumstances,  the  failure  to  da 
these  things,  is  error  when  carried  into  the  final  decree,  pre- 
judicing the  rights  of  the  parties  and  works  a  reversal  of  it- 
Stephens  v.  McCormick,  19  S.  E.  743;  Childer  v.  Loudin,  51 
W.  Va.  559.  In  the  latter  case  this  Court  said :  "It  is  the  duty 
of  the  court,  before  decreeing  a  sale  in  a  partition  suit,  to  ju- 
dicially determine  the  rights  and  interests  of  the  co-tenants 
in  the  land,  and  failure  to  do  so  is  ordinarily  reversible  error."' 
Manifestly,  it  is  more  important  in  the  case  of  a  sale  than  in 
that  of  a  division  in  kind,  for  the  parties  interested  ought  to 
know  their  rights  so  as  to  be  able  to  protect  them  at  the  sale,, 
as  in  the  case  of  creditors  interested  in  property  about  to  be 
sold.  But  even  wrhere  partition  is  t<3  be  made,  it  ought  to  be 
done.  Freem.  on  Cot.  &  Par.  §  518,  says  the  interlocutory 
decree,  determining  the  interests  of  the  parties,  furnishes  the 
basis  upon  which  the  commissioners  are  to  proceed.  Mani- 
festly, much  inconvenience  and  useless  cost  might  result  from 
proceeding  without  having  made  an  adjudication  as  to  the  in- 
terests of  the  parties.  Suppose  a  partition  to  be  made  upon  a 
wrong  basis,  in  consequence  of  which  the  commissioners  would 
have  to  go  back  and  make  a  new  division  of  the  land.  Dower 
and  curtesy  must  be  set  apart  and  it  is  for  the  court,  not  the- 
commissioners,  to  determine  who  is  entitled  to  these  estates,  and 
in  what  lands  and  to  what  extent.  Good  practice  at  least  re- 
quires a  settlement  of  all  these  questions  in  advance  of  the  ap- 
pointment of  commissioners. 
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•  It  is  clear  that  the  children  of  Charles  Minor  are  not  enti- 
tled to  immediate  possession  of  any  part  of  the  lands.  Under 
the  principles  laid  down  in  Merritt  v.  Hughes,  36  W.  Va.  356, 
there  can  be  no  subdivision  of  this  one-third  among  them  until 
the  expiration  of  their  father's  life  estate,  without  his  consent. 
It  belongs  to  them  subject  to  his  life  estate,  however. 

For  the  errors  aforesaid  in  directing  the  sale,  the  decree  com- 
plained of  will  be  reversed  and  the  cause  remanded  for  further 
proceedings  according  to  the  principles  herein  announced,  and, 
further,  according  to  the  rules  and  principles  governing  courte 
of  equity. 

Reversed. 


CHARLESTON. 

State  v.  Good. 

Submitted  June  10,  1904.    Decided  Xovember  15,  1904. 
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1.  Intoxicating  Drinks — Unlawful  Sale. 

Proof  of  an  unlawful  sale  of  a  mixture,  preparation  or  liquid 
"which  will  produce  intoxication"  will  sustain  a  conviction 
upon  an  indictment  charging  the  unlawful  sale  of  "spirituous 
liquors,  wine,  porter,  ale,  beer  and  drinks  of  like  nature"  with- 
out a  State  license  therefor.  For  the  purposes  of  chapter  32" 
of  the  Code  of  1899,  such  mixture,  preparation  or  liquid  is,  in 
law,  spirituous  liquor,  whether  it  be  such,  in  fact,  or  not.  (pp. 
217,  218). 

2.  Intoxicating  Drinks — Unlawful  Sale. 

When  such  mixture  is  sold  in  labeled  bottles,  as  put  up  by 
the  manufacturer,  and  has  a  commercial  name  or  designation, 
the  evidence  of  persons  who  have  purchased  it  from  the  de- 
fendant and  drunk  it,  whether  at  the  same  time  or  on  different 
days  and  occasions,  as  to  whether  it  is  intoxicating,  is  ad* 
missible  both  for  the  Stfate  and  the  defendant,     (p.  218). 

Error  to  Circuit  Court,  Hancock  County. 
Elmer  S.  Good  was  convicted  of  an  unlawful  sale  of  intoxicat- 
ing liquors,  and  brings  error. 

Reversed. 
John  R.  Donehoo,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  State. 
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poffenbabgeb,  president: 

Reversal  of  a  judgment  of  conviction  of  the  unlawful  retailing 
of  spirituous  liquors  is  asked  here,  because  the  indictment 
charges  the  unlawful  selling  of  spirituous  liquors,  wine,  porter, 
ale,  beer  and  drinks  of  a  like  nature,  while  the  proof  shows  a  sale 
of  an  intoxicating  liquid  called  "rikk,"  it  being  urged  that  as  the 
article  sold  was  not  in  fact  one  of  the  prohibited  liquors,  men- 
tioned in  the  indictment,  the  charge  is  unsustained  by  proof. 
In  addition  to  the  liquids  named  in  the  indictment,  the  law 
prohibits  the  sale  of  "all  mixtures,  prepartions  or  liquids  which 
will  produce  intoxication,  whether  they  be  patented  or  not,"  and 
declares  that  they  "shall  be  deemed  spirituous  liquors  within  the 
meaning"  of  the  statute;  but  the  contention  is  that  the  indict- 
ment, to  sustain  a  conviction  of  a  sale  of  such  mixture,  prepara- 
tion or  liquid,  must  contain  a  count  specifically  covering  such 
mixture,  prepartion  or  liquid. 

No  authority  directly  confirming  this  view  has  been  produced. 
The  argument  is  one  of  deduction  only.  State  v.  Oliver,  26  W. 
Va.  422,  is  referred  to,  and  an  attempt  made  to  show  that,  if 
the  indictment  had  charged  the  selling  of  an  intoxicating  mix- 
ture, preparation  or  liquid,  proof  of  sale  of  crab-cider  would  have 
made  out  an  offense.  But  that  clause  is  referred  to  in  the  opin- 
ions, and  the  case,  made  by  the.  evidence,  tested  by  it,  just  as  if 
an  offense  under  it  had  been  specifically  charged  in  the  indict- 
ment. Judge  Wood  said,  "Xot  being  a  distilled  liquor,  neither 
is  it  a  mixture  known  as  'bitters'  or  otherwise,  which  will  pro- 
duce intoxication  and  therefore  declared  for  the  purposes  of  the 
act  'spirituous  liquor/  "  Judge  Snyder,  in  his  dissenting  opin- 
ion, said,  "The  very  section  under  which  the  indictment  here 
was  found 'uses  the  terms  'intoxicating  drinks'  and  mixtures 
'which  will  produce  intoxication'  and  expressly  prohibits  their 
6ale  without  a  license."  He  opposed  a  reversal  of  the  judg- 
ment, and  it  was  reversed  by  the  other  judges,  because,  in  their 
opinion,  the  statute  did  not,  by  any  terms  used,  prohibit  its  sale. 
If  that  decision,  or  the  views  expressed  by  the  Court,  has  any 
bearing  upon  the  question,  its  effect  is  exactly  the  reverse  of 
what  is  claimed  in  respect  to  it. 

The  legislative  declaration  that  intoxicating  mixtures  "shall  be 
deemed  spirituous  liquors"  is  equivalent  to  a  declaration  that  they 
are  spirituous  liquors  for  the  purposes  of  the  act.    An  unli- 
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•censed  sale  of  spirituous  liquors  is  made  an  offense,  and,  as  an 
intoxicating  mixture,  preparation  or  liquid  is,  by  force  of  the 
Btatute,  such  a  liquor,  an  unlicensed  sale  thereof  constitues  the 
offense.  This  is  admitted,  but  it  is  said  this  statutory  classifi- 
cation does  not  make  a  mixture  which  contains  no  alcohol,  spirit- 
uous in  fact.  It  cannot  change  the  nature  of  the  preparation, 
and  it  was  not  the  purpose  of  the  statute  to  prescribe  a  mode  of 
pleading,  but  only  to  create  and  define  an  offense.  All  of  this 
may  be  true,  but  the  courts  have  uniformly  held  that,  under  such 
statutes,  a  conviction  may  be  had  upon  an  indictment  alleging 
the  acts  constituting  the  offense,  without  reciting  the  means,  by 
which  it  was  committed.  One  court  has  gone  so  far  as  to  say 
that  "An  indictment  for  larceny  by  embezzlement  must  allege 
that  the  defendant  "feloniously  did  steal,  take  and  carry  away 
ihe  property,  which  is  the  subject  of  the  indictment."  Com.  v. 
Pratt,  132  Mass.  246.  Commencing  with  Dowdy  v.  Com.,  9 
<}rat.  727,  in  1852,  the  Virginia  court  of  last  resort  has  asserted 
and  adhered  to  principles  of  criminal  pleading  which  render  it 
impossible  to  sustain  the  position  taken  for  plaintiff  in  error,  and 
they  have  been  followed  by  this  Court.  For  obtaining  money 
-or  other  property  which  may  be  the  subject  of  larceny,  by  false 
pretense,  the  indictment  may  be  in  the  common  law  form,  or 
it  may  charge  the  specific  acts  which  the  statute  declares  shall 
"be  deemed  larceny.  Leftwich  v.  Com.,  20  Grat.  716;  Fay  v. 
€om.,  28  Grat.  912.  "Upon  an  indictment  for  simple  larceny, 
the  state  may  convict  by  proving  either  that  the  subject  of  the 
larceny  was  received  with  knowledge, that  it  was  stolen,  or  that 
it  was  obtained  by  a  false  token  or  false  pretense."  State  v. 
Ealida,  28  W.  Va.  499;  State  v.  Edwards,  51  W.  Va.  220.  The 
principles  announced  in  Dowdy  v.  Com.  are  declared  to  extend 
to  embezzlement  also,  Pitsnogh  v.  Com.,  91  Va.  808,  the  statute 
saying  if  any  person  embezzle  any  money,  etc.,  he  shall  be 
•deemed  guilty  of  the  larceny  thereof. 

The  conclusion  that  proof  of  a  sale  of  an  intoxicating  mix- 
ture without  a  license  will  sustain  an  indictment  for  selling  spir- 
ituous liquors,  under  our  statute,  is  reached  by  a  more  direct  and 
•shorter  method  of  reasoning.  The  statute  does  not  say  a  sale  of 
such  mixture  shall  be  deemed  a  sale  of  spirituous  liquor,  or  that 
«a  person  making  such  sale  shall  be  deemed  guilty  of  the  offense 
of  selling  spirituous  liquor.    It  says  all  such  mixtures,  prepara- 
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tions  or  liquids  shall  be  deemed  spirituous  liquors,  and  it  pro- 
hibits the  sale  thereof  as  a  sale  of  spirituous  liquors.  In  law, 
whether  in  fact  or  not,  it  is  a  spirituous  liquor,  and  the  legisla- 
ture no  doubt  intended  to  eliminate  all  cavil  and  controversy 
about  the  composition  and  definition  of  the  many  intoxicating 
drinks  then  existing,  and  thereafter  to  come  into  existence,  by 
the  classification  and  declaration  referred  to. 

The  state  having  introduced  witnesses  who  testified  to  having 
purchased  from  the  defendant  the  bottled  preparation  called 
"Rikk,"  and  found  the  effect  of  drinking  it  to  be  stimulation 
such  as  is  produced  by  beer  or  any  similar  liquor,  the  defendant 
offered  to  prove  by  other  witnesses  that  they  had  purchased  from 
him  at  other  times,  near  the  same  date,  bottles  of  the  same  de- 
scription, and  containing  what  was  called  the  same  kind  of  drink, 
and  used  it  without  experiencing  any  stimulation  therefrom,  and 
the  court  ruled  that  what  they  proposed  to  introduce  as  evidence- 
was  inadmissible.  He  was  of  the  opinion  that  it  must  be  shown 
that  these  purchases  were  made  on  the  same  day,  and  probably 
on  the  same  occasion,  as  the  purchases  referred  to  by  the  wit- 
nesses for  the  state.  This  view  is  clearly  erroneous.  The  iden- 
tity of  the  liquor  as  well  as  its  effect  in  use  is  for  the  jury  and 
not  for  the  court,  and  the  weight  of  the  evidence  is  also  for  the* 
jury.  Its  weight,  whether  great  or  slight,  a  question  for  the 
jury,  is  a  thing  entirely  different  from  its  admissibility.  Owing 
to  the  difference  in  time  and  occasion,  the  character  of  the  wit- 
nesses and  other  circumstances,  the  jury  may  not  give  the  evi- 
dence much  force,  but  that  is  immaterial  on  the  question  of  ad- 
missibility. The  defendant  is  entitled  to  have  it  go  to  the  jury 
to  have  such  weight  as  they  may  deem  it  entitled  to.  The  admiss- 
ibility of  this  evidence  is  clearly  established  by  Com.  v.  O'Don- 
nelh  8  X.  E.  509;  Com.  v.  Goodman,  97  Mass.  117;  Com.  v. 
Pease,  110  Mass.  412.  "In  a  criminal  prosecution  for  the  sale- 
of  intoxicating  liquors  in  violation  of  a  local  prohibitory  law, 
the  article  sold  being  compounded  by  a  druggist,  and  the  bottles 
labeled  'Elixir  Cinchona'  or  'Cinchona  Bitters;'  it  is  permissible- 
for  the  prosecution  to  prove  that  it  was  bought  and  used  by  many 
persons  as  a  beverage,  the  use  to  which  it  was  applied  being  il- 
lustrative of  its  nature  and  properties;  and  a  person  who  had 
swallowed  it  may  state  its  exhilarating  effect  on  himself,  and,. 
though   not   technically   an   expert,   may  testify   that,    'in  his: 
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opinion,  it  would  produce  intoxication/  "  Carl  v.  State,  87  Ah. 
17.  Evidence  of  this  character  being  proper  for  one  side,  it 
must  be  for  the  other.  The  rule  must  work  both  ways.  "In 
a  prosecution  for  selling  intoxicating  liquors,  in  violation  of  a 
local  prohibitory  law,  a  witness  for  the  prosecution  having 
testified  that  the  liquor,  or  beverage,  sold  by  the  defendant, 
produced  on  him  effects  similar  to  those  produced  by  whisky, 
it  is  competent  for  the  defendant  to  prove  by  other  wit- 
nesses who  had  drunk  it,  that  it  had  no  intoxicating  effect  on 
them."  Knowles  v.  State,  80  Ala.  9.  In  the  case  just  quoted 
from,  the  purchases  testified  to  by  the  witnesses  were  made  at 
different  times  and  the  witnesses  gave  the  same  description  of 
the  article  purchased. 

Certain  remarks  of  the  court,  on  refusing  to  admit  this  evi- 
dence, are  excepted  to.  If  this  ruling  had  been  correct,  the  re- 
marks would  have  been  harmless  and  not  improper.  The  evi- 
dence will  go  in  on  the  new  trial,  and  we  do  not  presume  the 
court  will  nullify  or  impair  its  effect  by  improper  comment. 

An  exception  is  grounded  upon  the  refusal  of  the  court  to 
admit  testimony  as  to  what  a  government  inspector  had  declared 
as  the  result  of  an  analysis  of  "Kikk,'"  made  in  witness'  presence. 
The  ruling  of  the  court  on  this  was  right.    It  is  mere  hearsay. 

It  is  urged  the  court  should  have  compelled  an  election  by  the 
state  as  to  the  sale  relied  upon.  As  there  is  to  be  a  new  trial,  in 
which  the  motions  may  be  different  from  those  made  in  the  one 
which  has  been  had,  and  the  law  on  the  subject  is  fully  elucidated 
in  State  v.  Chisnell,  36  W.  Va.  659,  it  is  useless  to  consume  time 
on  that  subject.  • 

For  the  error  aforesaid,  the  judgment  will  be  reversed,  a  new 
trial  allowed,  and  the  case  remanded. 

Reversed. 
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CHARLESTON. 
Martin  v.  Thomas. 

s 

Submitted  June  17,  1904— Decided  November  15,  1904. 

1.       Innocent  Purchaser — Executory  Contract. 

A  court  of  equity  will  not  enforce,  against  an  Innocent  pur- 
chaser, who  has  paid  the  purchase  money  and  taken  legal  title 
to  land,  without  notice,  a  prior  executory  contract  for  the  pur- 
chase of  the  land.     (p.  222). 

'2.      Original  Saxe. — Innocent  Purchaser. 

An  answer  which  seeks  to  defeat  the  right  of  a  bona  fide  pur- 
chase of  land  on  the  claim  that  the  party  filing  the  answer  had 
made  a  prior  executory  contract  for  Its  purchase  from  the  same 
owner,  must  aver  that  when  the  plaintiff  paid  purchase  money 
and  took  title  he  had  notice  of  such  prior  contract,     (p.  222). 

:3.       Possession  of  Land — Notice — Subsequent  Purchaser. 

To  make  possession  of  land  notice  to  subsequent  purchasers, 
such  possession  must  be  inconsistent  with  the  occupant's 
apparent  or  record  title,  because  such  possession  will  be  pre- 
sumed to  be  under  such  title  rather  than  under  another  right 
(p.  222). 

A.  Possession  by  Parcener  as  Notice  to  Subsequent  Purchaser. 
The  mere  sole  possession  of  one  coparcener  or  tenant  In  com- 
mon is  not  notice  to  subsequent  purchasers  of  shares  of  other 
coparceners  or  tenants  in  common  of  the  right  of  such  occupant 
to  those  shares  under  a  prior  unrecorded  purchase  of  them  by 
such  occupant,     (p.  223). 

:5.       Innocent  Purchaser — Adverse  Claimants — Equitable  Defense. 

Section  20,  chapter  90,  Code  1891,  allowing  equitable  defense 

under  a  writing  for  the  purchase  of  land  applies  only  to  suits 

involving  possession,  not  to  a  contest  for  the  land  between  two 

purchasers  of  the  same  land  from  the  same  vendor,     (p.  225). 

Appeal  from  Circuit  Court,  Preston  County. 
Bill  by  Isaac  P.  Martin  against  Elisha  Thomas.     Decree  for 
•defendant,  and  plaintiff  appeals. 

Reversed. 
P.  J.  Cbogan,  for  appellant. 
J.  A.  Brown,  for  appellee. 
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Brannon,  Judge: 

Elisha  Thomas  and  Elizabeth  Corbin  were  joint  equal  own- 
ers of  a  tract  of  244  acres  of  land  in  Preston  county.  Mrs. 
Corbin  died  childless,  and  her  half  went  by  descent  to  kindred,. 
Elisha  Thomas,  a  brother,  the  children  of  a  dead  brother,  Frank 
Thomas,  and  three  sisters,  Hannah  Coombs,  Mary  Ann  Cole  and 
Permelia  Jenkins.  Elisha  Thomas  acquired  the  share  of  Per- 
melia  Jenkins,  and  owning  his  original  half,  equal  to  five  tenths, 
and  one  tenth  as  a  brother  of  his  dead  sister,  Elizabeth  Corbin, 
and  the  one-tenth  acquired  from  Permelia  Jenkins,  he  owned.1 
seven  tenths.  Hannah  Coombs  and  Mary  Ann  Cole  by  deed! 
28th  March,  1898,  and  the  heirs  of  Frank  Thomas  by  deed  of  same 
date  conveyed  their  shares  to  William  G.  Brown,  which  deeds 
were  for  money  consideration  cash  paid.  Brown  being  thus 
owner  of  three  tenths,  conveyed  the  same  to  Isaac  P.  Martin 
by  deed  28th  December,  1898,  for  the  consideration  of  $1,000. 
Martin  brought  a  chancery  suit  against  Elisha  Thomas  conced- 
ing that  Thomas  owned  seven  tenths  of  said  land,  and  claiming 
himself  three  tenths,  and  asking  a  partition  according  to  such 
ownership.  Elisha  Thomas  defended  the  suit,  claiming  the 
whole  tract,  denying  Martin's  right  to  any  share  on  the  ground 
that  in  December,  1895,  he  had  entered  into  a  written  contract 
with  an  agent  of  Mrs.  Coombs,  Mrs.  Cole  and  the  heirs  of  Frank 
Thomas,  not  recorded,  whereby  they  sold  their  shares  to  him. 
He  claimed  that  the  deeds  to  Brown  were  illegal,  wrongful  and 
not  on  adequate  consideration,  and  denied  Martin's  right.  He 
asked  a  decree  for  the  whole  tract.  The  court  dismissed  the 
bill,  and  Martin  appealed. 

The  answer  and  amended  answer  which  were  objected  to,  but 
admitted,  present  no  defense  to  defat  the  bill.  The  plaintiff 
is  a  purchaser  of  the  shares  of  Mrs.  Cole,  Mrs.  Coombs  and 
Frank  Thomas  for  valuable  consideration,  and  the  answers 
charge  no  actual  notice  on  Martin,  or  his  grantor  Brown,  of  the 
right  of  Elisha  Thomas  when  they  obtained  the  legal  title. 
When  two  persons  claim  the  same  land  as  purchasers  from  the 
same  vendor,  if  neither  has  the  legal  title,  but  that  is  still  in 
the  vendor,  the  purchaser  first  in  time  has  preferential  right  to 
call  for  the  legal  title;  but  where  the  junior  has  paid  purchase 
money  and  received  a  conveyance  of  legal  title  he  is  accorded 
preference  in  equity,  since  his  legal  title  gives  him  superiority 
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in  a  court  of  common  law.  Urpman  v.  Lowther  Oil  Co.,  53  W. 
Ta.  501,  (point  10).  in  23  Am.  &  Eng.  Ency.  L.,  (2d  Ed.) 
475,  is  a  full  discussion  of  this  important  subject  and  a  refer- 
ence to  the  many  authorities.  Such  a  purchaser  has  the  legal 
title,  and  his  claim  upon  the  conscience  of  a  court  of  equity, 
if  he  is  honest,  is  as  high  as  that  of  his  adversary.  "No  party 
can  occupy  a  higher  ground  than  that  in  a  court  of  equity; 
and  if  he  can  maintain  that  position,  his  title  is  established  and 
his  position  impregnable."  Brisco  v.  Ashby,  24  Grat.  473.  Wi 
find  in  1  Am.  &  Eng.  Dec.  in  Equity,  249,  that  equity  "will 
not  interfere,  either  for  relief  or  discovery,  against  a  bona  fide 
purchaser  of  a  legal  estate  for  valuable  consideration  without 
notice  of  the  adverse  title,  or  of  any  circumstance  affecting  the 
.apparent  right  to  that  which  he  purchases."  "Courts  of  equity 
will  not  take  the  least  step  imaginable  against  an  innocent  pur- 
chaser in  such  a  predicament;  and  will,  on  the  other  hand,  al- 
low him  to  take  every  advantage  which  the  law  gives  him;  for 
there  is  nothing  which  can  attach  itself  upon  his  conscience  in 
such  a  case  in  favor  of  an  adverse  claim."  2  Story  Eq.  section 
1503.  "Belief  of  cancellation  will  not  be  granted  against  a 
bona  fide  purchaser  for  value  without  notice  of  the  fraud  or 
other  ground  for  cancellation."  6  Cyc.  319.  This  rule  is  uni- 
versal. Turk  v.  Skiles,  45  W.  Ya.  82 ;  Lough  v.  Michael,  37  Id. 
679;  Xational  Bank  v.  Harman,  75  Va.  609;  Carter  v.  Allen, 
21  Grat.  241.  Seeing  that  the  title  of  Martin  is  good,  unless 
he  and  Brown  had  notice  of  the  claim  of  Thomas,  surely  those 
answers  should  charge  notice.  One  who  would  nullify  a  deed 
because  fraudulent  as  to  creditors  must  aver  notice  against  the 
purchaser,  becamse  his  title  is  good,  unless  he  had  notice,  just  as 
Martin's  title  is.      Hogg,  Eq.  Proced.  section  384. 

Though  neither  of  the  answers  charges  actual  notice,  yet 
one  of  them  charges  that  in  pursuance  of  his  purchase  of  the 
interests  of  Mrs.  Coombs,  Mrs.  Cole  and  Frank  Thomas,  Elisha 
Thomas  took  actual  possession,  and  such  possession,  prior  to 
the  deeds  to  Brown  and  Martin,  is  alone  notice  of  the  rights  of 
Elisha  Thomas  under  said  executory  contract  of  purchase. 
Urpman  v.  Lowiher  Oil  Co.,  53  W.  Ya.  501  (pt.  11).  This  raises 
the  question  whether  when  one  of  several  coparceners  is  in  pos- 
session, and  others  not  themselves  in  actual  possession,  and  that 
one  in  possession  makes  an  executory  contract  to  purchase  the 
shares    of  those  others,  such  possession  of  that  one  is  construc- 
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tive  notice  to  the  world  of  his  purchase,  so  as  to  warn  all  per- 
sons from  purchasing  the  shares  of  those  purchasers  not  in 
possession  themselves.  We  know  that  the  possession  of  one 
coparcener  is  the  possession  of  all,  in  the  absence  of  an  actual 
ouster;  his  possession  is  not  adverse  to,  but  consistent  with,  the 
rights  of  his  co-owners.  In  23  Am.  &  Eng.  Ency.  L.,  (2d  Ed.) 
506,  is  the  rule  that  to  give  possession  the  force  of  notice,  'The 
possession  must  be  inconsistent  with  the  apparent  or  record 
title  of  the  grantor,  else  it  will  not  be  sufficient  to  put  upon  the 
purchaser  the  duty  of  making  further  inquiry;  the  reason  being 
that  in  such  case  the  possesson  is  presumed  to  be  under  the 
grantor's  title/'  Many  cases  are  cited  for  the  text.  Warvel 
on  Vendors  p.  330.  3  Washburn  B.  Prop,  section  2201,  says: 
"No  inference  is  to  be  deduced  from  possession  when  it  is  con- 
sistent with  the  jK>ssessory  title  on  record."  Apply  this  prin- 
ciple to  this  case.  Elisha  Thomas  was  in  possession  under  his 
joint  tenancy  with  Elizabeth  Corbin,  and  on  her  death  with 
her  heirs.  The  recorded  title  showed  his  right.  One  had  right 
to  ascribe  his  possession  to  his  own  apparent  title  on  the  record. 
He  was,  after  Mrs.  Corbin's  death,  as  one  of  her  heirs,  a  co- 
parcener in  her  half  with  her  other  heirs,  and  the  law  would 
ascribe  his  possession,  both  to  his  right  as  original  owner  of  an 
undivided  moiety  and  as  a  coparcener  with  other  heirs  in  the 
Corbin  moiety  under  her  recorded  right.  His  possession  would 
not  be  inconsistent,  but  would  be  consistent  with,  the  rights  of 
her  other  heirs. 

Muffins  v.  Nickel,  25  Mont.  525,  holds  in  point  with  our  case : 
"In  so  far  as  persons  other  than  the  tenants  themselves  are  con- 
cerned, the  actual  occupancy  of  one  tenant  in  common  is  the 
rightful  possession  of  all  the  owners,  and  if  a  title  under  which 
they  might  hold  is  on  record  and  is  consistent  with  the  occu- 
pancy, the  possession  must  be  referred  to  the  record,  and  will 
not  be  constructive  notice  of  any  other  title."  "Where  a  person 
occupies  premises,  and  the  record  shows  a  conveyance  under 
which  he  would  be  entitled  to  the  possession,  in  such  case  his 
possession  will  be  referred  to  the  record  title,  and  a  subsequent 
purchaser  will  not  be  charged  by  it  with  any  other  undisclosed 
title  or  equity  which  the  occupant  may  have.  The  possession 
is  a  matter  which  may  incite  inquiry ;  but  the  fact  that  the  oc- 
cupant has  placed  upon  record  written  evidence  of  his  right,. 
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with  the  terms  of  which  his  possession  is  consistent,  arrests  in- 
quiry at  that  point,  and  reasonably  informs  the  purchaser  that 
he  may  rest  upon  the  knowledge  thus  obtained.  Thus  a  wife 
was  entitled  to  an  interest  in  land  by  inheritance.  A  partition 
was  had  with  other  heirs,  but  the  deed  made  thereupon  was  to 
both  husband  and  wife,  vesting  title  to  her  portion  in  them  as- 
tenants  in  common,  and  as  against  lien  creditors  of  the  husband 
her  possession  was  held  notice  only  of  an  undivided  half  inter- 
est." Webb  on  Record  Title,  section  232.  The  deed  was  made 
to  husband  and  wife  by  mistake  by  the  other  heirs  after  volun- 
tary partition.  It  was  the  wife's  land.  The  creditor  knew 
nothing  of  her  equity  to  the  whole.  Farmers  Bank  v.  Wallace, 
45  0.  St.  152,  {12  X.  E.  439).  A  tenant  in  common  in  pos- 
session purchased  the  interest  of  his  co-tenant  not  in  possession, 
and  failed  to  record  his  deed,  and  there  is  no  visible  change  in 
the  possession  except  some  improvements,  and  later  the  interest 
of  the  co-tenant  who  had  conveyed  to  his  co-tenant  was  sold 
on  execution.  The  purchaser,  who  had  no  actual  knowledge  of 
the  prior  conveyance,  is  not  chargeable  with  notice  from  pos- 
session of  the  co-tenant's  right  under  the  deed.  May  v.  Stur- 
divant,  75  la.  116,  (9  Am.  St.  R.  463).  A  possession  justified 
by  the  record  title  is  referrable  to  it,  and  is  not  notice  of  any 
other  title  unrecorded  which  may  have  been  subsequently  ac- 
quired. Dutton  v.  McReynolds,  31  Minn.  66.  There  is  much 
authority  for  the  position  that  possession  begun  under  one  right 
is  not  notice  of  a  later  acquired  right.  2  Pom.  Eq.  section  617. 
However  this  may  be  generally,  surely  the  occupation  by  one 
heir  might  be  assumed  to  be  only  under  his  own  heirship  right, 
and  would  not  hint  that  he  had  a  secret  right  for  his  brother's 
share.  Must  the  purchaser  go  to  him  to  inquire  if  he  has  ac- 
quired his  brother's  share?  May  he  not  assume  that  he  has  only 
his  own  apparent  right?  Wade  on  Xotice,  section  297,  says  that 
when  one  is  in  possession  under  a  recorded  title  which  would 
justify  that  possession,  possession  is  attributed  to  it,  and  is 
not  notice  of  any  undisclosed  title  or  interest  which  the  pos- 
sessor may  have. 

For  these  reasons  the  answers  op  their  face  are  not  good  to 
defeat  Martin's  right  or  call  for  specific  performance  by  taking 
title  from  him  as  a  bona  fide  purchaser. 

The  answer  charges  that  the  deeds  to  Brown  are  fraudulent. 
Wherein  we  are  not  told;  no  facts  of  fraud  are  given.    It  also 
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charges  inadequacy  of  consideration.  What  has  Thomas  to  do 
with  that?  This  would  not  hurt  the  deeds  even  between  the 
parties  thereto.    Wood  v.  Uarmison,  41  W.  Ya.  376. 

The  answers  appeal  to  section  20,  chapter  90,  Code,  and  say 
that  the  deeds  to  Brown  and  Martin  are  of  no  force  by  reason 
of  that  statute,  which  reads:  "A  vendor,  or  any  person  claiming 
under  him,  shall  not  at  law  recover  against  a  vendee,  or  those 
claiming  under  him,  land  sold  by  such  vendor  to  such  vendee, 
when  there  is  a  writing  stating  the  purchase,  and  the  terms 
thereof,  signed  by  the  vendor  or  his  agent."  This  statute  has 
no  point  in  this  case.  By  common  law,  a  title  bond  or  executory 
contract  for  sale  of  land  stipulating  for  future  conveyance  of 
legal  title  conveyed  no  right  to  the  land  whatever.  It  would  only 
be  basis  for  action  for  damages  for  non-conveyance.  A  court  of 
law  knew  no  right  to  land  save  the  legal  title.  Such  an  instrument 
gave  an  equity  recognized  in  equity  as  basis  for  specific  perform- 
ance. At  law  the  vendor  could  bring  ejectment  or  writ  of  right, 
repudiate  the  contract,  and  turn  the  vendee  out  of  possession, 
even  if  he  had  paid  all  the  purchase  money.  The  Yirginia  stat- 
ute changed  this  by  allowing  the  purchaser  to  plead  his  equity 
in  such  action  for  its  defeat,  if  he  had  fully  complied  with  the- 
contract.  Our  statute  dispenses  with  performance.  Thus,  an 
equitable  title  is  now  recognized  in  a  law  court.  It  does  not 
give  the  purchaser  right  to  recover  possession  of  the  vendor, 
unless  it  provide  for  possession;  but  if  let  into  possession,  he 
can  hold  it.  Newell,  Eject,  p  435,  318;  Warvell  on  Vendors, 
section  874.  The  vendor's  only  remedy  is  in  equity  to  sell  the 
land.  The  statute  was  made  only  to  remedy  this  defect  in  the 
common  law,  to  give  some  force  to  the  writing  in  a  law  court 
for  defense  of  possession.  The  statute  applies  only  in  actions 
to  recover  possession  in  law  courts.  Davis  v.  Teays.  3  Grat.  284; 
Suttle  v.  Railroad,  76  Ya.  284.  This  is  not  an  action  of  eject- 
ment or  unlawful  detainer  involving  possession.  This  is  a  suit 
in  equity  involving  a  right  to  some  interests  between  conflict- 
ing claimants  under  a  common  vendor;  not  an  action  merely 
involving  right  between  vendor  and  vendee.  If  Mrs.  Cole,  Mrs. 
Coombs  and  the  Frank  Thomas  heirs  were  to  sue  Elisha  Thomas 
for  possession,  he  could  use  his  contract  under  the  statute 
against  them.  Or  if  Martin  had  notice  of  Elisha  Thomas'  pur- 
chase, and  were  to  sue  for  admission  to  possession  at  law,  Thomas 
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-could  use  the  contract.  This  is  a  suit  in  equity  involving  the 
Tight  under  a  common  vendor  to  the  same  thing — conflicting 
'claims.  The  statute  is  irrelevant,  because  the  solution  of  the 
*  controversy  depends  on  the  equity  law  as  between  two  purchas- 
ers of  the  same  thing,  depending  not  merely  on  a  sale,  but  the 
•superadded  question  whether  the  one  party  is  a  bona  fide  pur- 
chaser, or  his  right  is  inferior  by  reason  of  fraud. 

I  do  not  understand  that  adverse  possession  is  involved. 
Viewed  without  the  right  of  Elisha  Thomas  under  the  sale, 
there  is  no  show  of  ouster  as  between  coparceners.  Viewed  with 
that  contract,  as  possession  of  the  purchaser  under  an  executory 
contract  is  not  adverse  to  his  vendor  or  those  under  him,  it 
cannot  be  sustained. 

Another  reason  against  Elisha  Thomas  is  delay.     Thomas 
claims  that  he  bought  the  contested  share  from  an  agent  of  the 
parties.    That  agent  says  the  contract  was  conditional.    He  was 
io  have  the  shares,  if  he  paid  for  them  in  a  given  time,  which 
Thomas  himself,  says  was  four  months.    He  also  says  himself 
-that  it  was  a  sale  "providing  I  should  pay  in  a  certain  time." 
Not  having  paid  within  that  time,  we  may  fairly  say  it  never 
^became  a  contract.    In  this  view,  he  could  not  enforce  it.    But 
say  that  it  was  not  conditional.    The  writing  was  mislaid;  but 
a  paper  was  filed  pending  the  cause  as  the  paper,  though  not 
clearly  proven.    It  fixed  no  time  for  payment,  but  provided  for 
a  deed  on  payment.    It  was  thus  payable  at  once.    P&yment  was 
often  demanded  of  Thomas;  but  he  did  not  pay  or  offer  to  do 
so.    He  was  insolvent,  unable  to  pay.    The  contract  dates  18th 
December,  1895.    The  agent  who  sold  to  Thomas  considered  the 
-arrangement  ended.    Three  years  afterwards  Brown  purchased. 
Why  wait  longer  when  Thomas  was  utterly  insolvent,  as  he 
timself  says?     He  could  not  perform.     Thomas  never  sought 
performance  until  he  filed  his  answer  in  December,  1899.     If 
these  interests  had  not  been  sold  to  Brown,  I  would  say  that 
Thomas  could  not  enforce  his  alleged  contract,  because  to  get 
equity  to  grant  performance  one  must  show  himself  prompt 
and  willing  to  comply  on  his  part;  but  these  shares  have  been 
conveyed  to  Brown,  and  he  has  paid  four  hundred  dollars,  and 
Brown  conveyed  to  Martin,  Martin  paying  one  thousand  dol- 
lars.   Thus  the  condition  of  things  has  changed;  the  rights  of 
Brown  and  Martin  have  intervened,  and  they  must  lose  heavily, 
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without  hope  of  indemnity,  if  Thomas  is  allowed  to  awake  from 
his  supineness  and  get  advantage  from  his  negligence.    Equity 
will  not  grant  specific  performance  of  a  contract  to  convey  land 
when  the  vendee  has  unreasonably  delayed  in  performing  the 
contract  and  asking  relief,  conditions  have  changed  in  the  situa- 
tion of  the  parties,  and  it  would  work  hardship  and  loss  to  the 
vendor  or  other  persons  affected  thereby.     Urpman  v.  Lowther 
Oil  Co.,  53  W.  Va.  502 ;  Dyer  v.  Duff ey,  39  Id.  149.    I  have  as- 
snmed  that  the  agent  had  power  to  sell  the  contested  shares, 
and  that  there  was  a  valid  contract,  though  these  facts  are  con- 
tested, and  there  is  grave  reason  to  doubt  them;  but  as  they 
involve  no  law  necessary  to  be  stated,  I  will  not  prolong  this 
opinion,  now  too  long  for  the  case,  by  discussing  them.    I  add 
that  even  if  the  answers  did  charge  actual  notice  of  the  alleged 
sale,  the  evidence  is  doubtful-  and  short  of  sustaining  it,  where- 
as the  law  requires  full  proof  as  it  is  a  charge  of  fraud. 

We  reverse  in  part  the  decree  of  the  circuit  court,  and  do  ad- 
judge, order  and  decree  that  Isaac  P.  Martin  is  entitled  to  have 
partition  made  between  him  and  Elisha  Thomas  of  the  tract 
of  land  in  the  record  of  the  eause  described,  assigning  and  con- 
finning  to  be  held  by  him  free  of  other  parties,  respectively  in 
severalty  to  said  Martin  three  tenths  and  to  said  Thomas  seven 
tenths,  according  to  quantity  and  quality;  and  the  cause  is  re- 
manded to  the  circuit  court  with  direction  to  make  such  parti- 
tion. 

Reversed. 

Xote  by  Branxox,  Judge  : 

I  discuss  Ihe  question  of  notice,  because  raised  by  counsel;  but^ 
in  fact,  the  answer  did  not  charge  notice. 


CHARLESTON. 

Allen  &  Company  v.  Maxwell. 

Submitted  June  16,  1904— Decided  November  16,  1904. 

1.    Syllabi  Approved. 

Syllabus,  point  3,  Reger  v.  O'Neal,  33  W.  V.  159;  Syllabus 
point  3,  Fry  v.  Feamster,  36  W.  V.  454;  and  point  1  of  Syllabus, 
Wood  v.  Ward,  48  W.  Va.  652,  reaffirmed  and  applied,     (p.  236). 
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2.  Endorser.— To  What  Extent  Liable. 

M.  was  endorser  for  the  firm  of  S.  B.  &  Co.  of  which  firm  L. 
was  a  member.  Said  firm  as  well  as  L.  individually  became  in- 
solvent, and  M.  being  required  as  such  endorser  to  pay  near 
$2,000,  and  not  being  able  to  raise  all  the  money  for  the  pur- 
pose himself,  L.  loaned  him  $805,  for  which  M.  executed  to  L. 
the  following  writing:  "805 — Due  W.  H.  Lipscomb  eight  hun- 
dred and  five  dollars,  borrowed  money,  to  be  repaid  when  col- 
lected off  of  Stone,  Bowman  &  Co.,  out  of  drafts  which  I  have 
had  to  pay  for  them.  This  March  9th,  1888.  Witness  my  hand 
and  seal.  W.  B.  Maxwell,  (seal)."  M.  recovered  a  decree 
against  S.  B.  &  Co.  August  2,  1890- for  $956.06  interest  and  costs. 
Held:  M.  could  only  be  held  liable  to  L.  or  his  assignee,  upon 
said  note  to  the  extent  of  his  actual  collections  from  said  S.  B. 
&  Co.     (p.  241). 

3.  Appeal — From  Specific  Parts  of  Decree. 

Where  a  party  takes  an  appeal  from  specified  parts  of  a  de- 
cree, giving  notice  to  all  parties  to  the  suit,  that  he  will  only 
have  such  parts  of  the  record  copied  into  the  transcript  as  will 
present  to  the  appellate  court  such  matters  so  specified  as  he 
desires  to  have  reviewed,  and  that  it  is  not  his  purpose  or  In- 
tention to  appeal  from  any  other  part  of  the  decree;  the  appel- 
late court  will  not  consider  an  assignment  of  error  by  one  of  the 
appellees  long  after  the  submission  of  the  cause,  concerning  an- 
other part  of  the  final  decree,  and  having  no  relation  to  the 
parts  of  the  decree  appealed  from.      (p.  241). 

4.  Appeal — When  Does  not  Bring  up  Whole  Decree  for  Revieic. 

When  an  appeal  is  taken  from  specified  parts  of  a  decree  set 
out  in  a  written  notice  which  states  that  no  other  part  of  the 
decree  will  be  appealed  lrom  by  the  appellant,  and  such  speci- 
fied parts  are  independent  and  involve  only  the  rights  of  the 
appellees  named  in  such  specified  parts  of  the  decree,  such  ap- 
peal does  not  bring  up  for  adjudication  the  whole  decree,  (p. 
242). 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  by  \Y.  &  T.  Allen  &  Co.  against  W.  B.  Maxwell  and  others. 

Decree  for  plaintiffs,  and  defendants  appeal. 

Reversed  in  part 
C.  0.  Strieby,  for  appellants. 
W.  G.  Coxley  and  W.  T.  Ice,  Jr.,  for  appellees. 

McWiiorter,  Judge: 
W.  &  T.  Allen  &  Company  at  the  May  rules,  1899,  filed  their 
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bill  in  the  circuit  court  of  Tucker  county  against  W.  B.  Maxwell, 
C.  0.  Striebv,  trustee,  John  J.  Adams  and  others,  creditors  of 
W.  B.  Maxwell,  alleging  that  for  many  years  they  had  been  en- 
gaged in  the  wholesale  clothing  business  in  Philadelphia,  and 
had  sold  goods  to  one,  W.  H.  Lipscomb,  who  was  engaged  in  the 
mercantile  business  at  St.  George,  Tucker  county;  that  said 
Lipscomb  became  largely  indebted  to  plaintiffs  and  numerous 
other  criditors;  that  in  April,  1888,  he  made  an  assignment  of 
his  property  to  the  defendant,  Maxwell,  as  trustee  for  the  benefit 
of  all  his  creditors;  that  Maxwell  proceeded  to  act  under  said 
deed  of  assignment,  and  collected  from  the  property  so  coming 
into  his  hands  and  possession,  sums  of  money  largely  in  excess 
of  the  amount  necessary  to  pay  the  entire  indebtedness  of  said 
Lipscomb;  that  a  suit  was  instituted  in  said  Tucker  county  cir- 
cuit court  by  the  W.  H.  Smith  Hardware  Company  against  said 
Lipscomb  and  others  for  the  purpose  of  settling  the  accounts  of 
said  Maxwell  as  such  trustee;  that  orders  of  reference  were  had 
and  executed  therein  and  among  other  things  it  was  ascertained 
and  decreed  that  there  was  due  plaintiffs  the  sum  of  $361.41, 
with  interest  from  the  23rd  day  of  November,  1897,  until  paid, 
which  said  Maxwell  was  directed  therein  to  pay,  and  which  he  had 
failed  to  pay,  and  plaintiffs  were  advised  the  same  was  a  lien  on 
the  said  Maxwell's  estate  from  the  date  of  the  decree,  and  making 
said  cause  of  the  W.  H.  Smith  Hardware  Company  against 
Lipscomb  and  others  part  of  their  said  suit ;  that  Maxwell  never 
gave  bond  as  trustee  and  therefore  plaintiffs  were  compelled  to 
look  to  him  personally  for  the  payment  of  the  claim;  that  Max- 
well was  largely  indebted  to  other  creditors  who  were  made  par- 
ties to  the  suit  as  far  as  known;  that  on  the day  of  April, 

1899,  said  Maxwell  made  a  general  assignment  of  all  his  prop- 
erty, both  real  and  personal  to  one  C.  0.  Striebv,  trustee,  re- 
quiring in  said  deed  said  trustee  to  give  bond  in  the  penalty  of 
$10,000.00  before  taking  possession  of  the  said  property,  and 
praying  that  the  cause  be  referred  to  a  commissioner  of  the 
court  to  ascertain  the  property,  real  and  personal,  owned  by  said 
Maxwell,  and  liens  against  the  same,  to  whom  owing,  the  amount 
and  priorities  thereof,  and  to  settle  the  accounts  of  C.  O.  Striebv, 
trustee,  and  for  the  appointment  of  a  special  receiver  to  take 
charge  of  said  property,  and  that  the  court  direct  him  to  pro- 
ceed with  the  said  property  in  such  manner  as  would  best  sub- 
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serve  the  interests  of  all  persons  concerned  therein,  and  asking 
that  the  creditors  named  and  all  other  persons  interested  in  the 
estate  of  Maxwell,  who  would  come  in  and  contribute  to  the  costs 
of  the  suit,  be  made  parties  and  for  general  relief;  exhibiting 
with  their  bill,  the  deed  of  trust  made  by  Maxwell  to  Strieby, 
trustee.    The  defendants,  Maxwell,  and  Strieby,  C.  H.  Maxwell 
and  W.  H.  Lipscomb  filed  their  several  answers,  to  which  general 
replications  were  entered.    On  the  16th  of  June,  1899,  the  cause 
was  heard  upon  the  bill  and  answers  and  replications  thereto, 
when  the  court  decreed  that  the  trust  estate  should  be  disposed 
of  as  speedily  as  possible,  and  by  consent  of  parties  authorized 
and  directed  C.  0.  Strieby  to  dispose  of  the  property  with  the 
least  possible  delay  in  pursuance  of  and  under  the  deed  of  trust 
of  April  3rd,  1899,  and  hold  the  funds  arising  therefrom  sub- 
ject to  the  further  order  of  the  court  and  referred  the  cause  to 
Jef.  Lipscomb,  one  of  the  commissioners  of  the  court,  who  was 
directed  to  ascertain  and  report  the  estate  theretofore  owned  by 
W.  B.  Maxwell,  and  conveyed  to  trustee  Strieby,  the  character 
and  nature  of  the  title  thereto,  the  liens  thereon,  their  character, 
amounts,  priorities,  and  to  whom  owing,  and  to  state  the  ac- 
counts of  the  said  Strieby,  trustee,  so  far  as  they  had  progressed 
at  the  time  of  the  completion  of  said  report,  etc.    The  commis- 
sioner filed  his  report  dated  the  10th  day  of  November,  1899, 
to  which  report  the  defendant,  W.  B.  Maxwell,  filed  seventeen 
exceptions,  and  the  defendant  C.  0.  Strieby,  filed  three  excep- 
tions thereto,  the  third  of  which  exceptions  adopted  each  and 
every  exception  made  by  W.  B.  Maxwell.  On  the  21st  day  of 
June,  1900,  the  cause  was  heard  upon  the  papers,  proceedings, 
and  decrees  theretofore  filed,  had,  and  entered,  and  upon  the 
report  and  exceptions  thereto,  when  the  court  overruled  all  the 
exceptions  except  the  15th  exception  of  the  defendant,  Maxwell, 
and  as  to  one  item  mentioned  in  the  7th  exception  of  said  Max- 
well, which  were  sustained,  and  the  commissioner's  report  con- 
firmed in  all  other  respects  except  "As  to  the  item  of  $833.10 
reported  as  due  G.  F.  Phillips,  next  friend  of  Ann  E.  Phillips, 
all  questions  relating  thereto  being  reserved  for  the  future  order 
of  the  court  therein,  and  as  are  also  reserved  all  questions  per- 
taining to  the  lands  purchased  by  the  said  W.  B.  Maxwell,  and 
C.  W.  Minear  jointly  at  tax  sales,  and  for  which  no  settlement 
has  yet  been  made,  and  which  were  not  at  the  time  of  filing  of 
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the  report  of  commissioner  Lipscomb,  in  a  condition  to  settle,* 
and  the  court  proceeding  to  ascertain  the  rights  of  parties,  de- 
creed among  other  things  that  there  was  due  C.  W.  Minear 
$317.30;  C.  H.  Maxwell  $2,728.42,  subject  to  the  credit  of  a 
note  by  C.  H.  Maxwell,  executed  to  W.  B.  Maxwell,  dated  the 
15th  day  of  December,  1891,  for  the  sum  of  $52.50;  Mary  C. 
Cameron's  heirs,  $128.02;  A.  J.  Lipscomb,  $563.11."     These 
are  the  only  claims  contested  here  in  this  cause  by  the  appellant, 
Strieby,  trustee.    The  5th  exception  taken  by  defendant,  W.  B. 
Maxwell,  and  the  trustee  Strieby  to  the  report  of  the  commis- 
sioner, is  the  allowance  of  the  claim  of  $317.30,  and  claimed  to 
be  erroneously  carried  into  the  decree  in  favor  of  C.  W.  Minear 
without  a  settlement  therewith  of  the  amount  overpaid  to  said 
Minear,  the  said  $317.30  being  only  Minear's  side  of  the  ac- 
count,    ©n  the  16th  of  October,  1899,  W.  B.  Maxwell  and  CL 
W.  Minear  had  a  partial  settlement  and  made  a  statement  there- 
of in  writing,  signed  by  both  of  them,  wherein  they  say :    "Bal- 
ance due  C.  W.  Minear,  $317.30,  which  is  to  be  allowed  by  Jeff 
Lipscomb,  com'r  in  the  case  of  W.  &  T.  Allen  &  Co.  v.    W.  B. 
Maxwell.    In  this  settlement  we  did  not  include  the  W.  H.  Lips- 
comb matter  in  controversy,  or  the  matters  in  difference  relative 
to  land  bought  for  taxes,  mentioned  in  the  8th  and  9th  items  of 
the  answer  of  said  Maxwell  filed  before  the  commissioner  in  said 
case,  and  said  matters  are  left  open  for  settlement."    Item  S 
referred  to  the  amount  overpaid  by  mistake  in  the  case  of  W. 
H.  Smith  Hardware  Company  v.  W.  H.  Lipscomb,  June  26thr 
1895,  about  $600.00,  and  the  9th  item  to  one-third  profits  made 
on  delinquent  land  purchased  1895,  about  $300.00.    The  over- 
payment to  Minear  is  recognized  in  the  decree  entered  on  the 
23rd  of  November,  1897,  in  the  case  of  W.  H.  Smith  Hardware 
Company  v.  W.  H.  Lipscomb,  and  the  right  reserved  therein  to* 
the  said  Maxwell  to  recover  back  from  Minear  any  amount  so- 
improperly  paid  to  him.     Commissioner  Lipscomb,  in  making 
up  his  report,  leaves  wholly  unsettled  between  said  Maxwell 
and  Minear  the  matters  of  difference  in  the  8th  and  9th  item& 
mentioned.     The  answer  of  Maxwell,  alleging  the  partnership 
of  Minear,  Hamilton,  and  himself  for  the  purchase  of  delinquent 
lands,  and  as  such  partners  they  did  invest  a  considerable 
amount  of  money  in  the  purchase  of  lands  at  tax  sales,  and  that 
Minear  afterwards  purchased  the  interest  of  Hamilton,  thereby 
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giving  him  two-thirds  and  Maxwell  one-third,  and  that  Mincar 
held  the  funds  of  the  co-partnership,  and  from  which  Maxwell 
had  never  received  anything,  and  the  answer  of  Maxwell  on  this 
matter  was  not  traversed,  and  Maxwell's  testimony  supports 
this  answer.  In  his  testimony,  W.  B.  Maxwell  makes  the  fol- 
lowing statement:  "C.  W.  Minear  debt,  claiming  the  sum  of 
$555.02.  On  yesterday  Mr.  Minear  and  myself,  by  the  consent 
of  C.  0.  Strieby,  trustee,  took  up  all  the  matters  of  account  be- 
tween us,  except  the  8th  and  9th  items  of  my  account  of  offsets. 
The  8th  item,  being  for  $600  charged  as  amount  overpaid  to 
said  Minear  in  the  case  of  W.  H.  Smith  Hardware  Company 
against  W.  H.  Lipscomb,  &c,  and  the  9th  item,  being  a  charge 
for  $300  for  one-third  the  profits  on  delinquent  land  purachesd 
in  1895 — Mr.  Minear  and  myself  did  not  attempt  to  settle  these 
two  items.  He  was  not  willing  to  settle  the  8th  item  and  upon 
looking  over  matters  between  us  relative  to  the  9th  item  I  con- 
cluded it  was  not  proper  for  me  to  settle  same.  I  found  that 
Mr.  Minear  had  in  his  hands  somewhere  about  $400  of  the  pro- 
ceeds of  sales  of  lands  acquired  at  the  tax  purchase  of  which 
one-third  is  due  to  myself  and  the  remainder  to  Mr.  Minear 
and  Mr.  John  Hamilton.  I  also  found  that  there  are  a  number 
of  the  parcels  of  land  purchased  by  us  which  were  not  redeemed, 
and  which  I  think,  roughly  estimating  the  value  of  the  same,  are 
worth  somewhere  from  $600  to  $1,000,  and  I  left  the  whole  mat- 
ter to  be  settled  by  the  trustee.  One-third  of  this  land  which 
has  not  been  disposed  of  is  mine.  Mr.  Minear  said  to  me  that  he 
had  received  sufficient  money  to  satisfy  all  partnership  liability, 
so  that  the  money  in  his  hands  and  notes  and  the  lands  yet  on 
hand  are  practically  subject  to  a  division  among  the  parties, 
except  that  there  arc  some  unpaid  taxes  against  the  land.  Mr. 
Minear  and  myself  made  a  note  in  writing  and  signed  it  showing 
that  as  to  the  matters  settled,  there  is  a  balance  due  him  as  of 
yesterday  of  $317.30.  Included  in  the  matters  settled  is  a  note 
of  J.  W.  Minear  of  $50  and  a  note  of  his  own  of  $55,  which  are 
in  the  hands  of  Mr.  Strieby,  trustee,  and  are  to  be  given  up  and 
cancelled.  I  now  file  the  memorandum  made  by  Mr.  Minear 
and  myself  on  yesterday,  marked  Exhibit  'C.  AY.  M.'  As  I 
stated  we  did  not  attempt  to  settle  the  8th  item  of  my  account, 
and  I  now  refer  to  the  final  decree  entered  in  the  case  of  W.  II. 
Smith  Hardware  Company  v.  W.  H.  Lipscomb,  &c,  as  showing 
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my  claim  in  this  matter,  and  request  the  com'r  to  procure  and 
file  a  copy  of  that  decree  as  part  of  his  report/'  The  over- 
payment by  Maxwell  to  Minear  is  clearly  shown  from  the  com- 
missioners' confirmed  reports  in  the  case  of  W.  H.  Smith  Hard- 
ware Company  against  Lipscomb,  made  a  part  of  the  record 
here,  from  which  it  appears  that  the  total  amount  which  passed 
into  the  hands  of  Maxwell,  trustee,  was  $5,745.24 ;  his  disburse- 
ments, $3,531.73  which  includes  the  $1,722.94  paid  to  Minear, 
and  without  which  the, disbursements  amount  to  $1,808.79.  A 
supplemental  report  made  June  24,  1897,  and  which  was  unex- 
cepted  -to  and  confirmed  by  the  decree  of  November  23,  1897, 
in  case  of  V.  H.  Smith  Hardware  Company  against  Lipscomb, 
shows  further  disbursements  by  said  Maxwell,  trustee,  to  the 
•amount  of  $688.56,  and  also  reports  further  claims  against  said 
fund  to  amount  of  $2,111.44;  making  a  total  of  $4,608.79,  which 
deducted  from  the  receipts,  $5,745.24,  leaves  the  sum  of 
$1,136.45,  the  true  amount  which  should  have  been  paid  to 
Minear  on  the  Lipscomb  order  to  pay  Minear  any  surplus  after 
paying  the  creditors  of  Lipscomb,  being  an  overpayment  of 
$586.49.  Why  this  overpayment  was  not  carried  into  the  ac- 
count between  Maxwell  and  Minear  by  the  commissioner  and 
also  into  the  decree  does  not  appear,  but  the  right  was  reserved 
"to  trustee,  Maxwell,  in  case  of  W.  II.  Smith  Hardware  Company 
v.  Lipscomb  to  recover  back  from  Minear  any  amount  improp- 
erly paid  to  him.  This  overpayment  of  $586.49,  with  interest 
from  June  27,  1895,  the  date  of  its  payment,  would  have  can- 
celled the  claim  of  $317.30  decreed  to  Minear,  and  left  the  dif- 
ference which  should  have  been  decreed  against  Minear,  for  the 
benefit  of  the  creditors  of  Maxwell  in  tflis  suit.  Maxwell  testi- 
fies that  no  part  of  said  overpayment  had  ever  been  repaid  to 
him  by  Minear.  The  decree  in  favor  of  C.  W.  Minear  for  the 
sum  of  $317.30  is  reversed,  set  aside,  and  annulled,  and  this 
Court  proceeding  to  enter  such  decree  in  that  behalf  as  the  circuit 
court  should  have  rendered,  do  adjudge,  order,  and  decree  that 
C.  W.  Minear  do  pay  to  the  trustee  of  W.  B.  Maxwell,  for  the 
purposes  of  said  trust,  the  sum  of  $586.49,  the  amount  overpaid 
him  as  assignee  of  W.  H.  Lipscomb  by  W.  B.  Maxwell,  with 
interest  thereon  from  June  25,  1895,  until  paid,  subject  to  credit 
of  $317.30  as  of  November  19,  1899.  The  questions  pertaining  to 
the  lands  purchased  by  W.  B.  Maxwell  and  Minear  jointly  at  tax 
saies,.and 'for -which  no  settlement  had  been  made,  being  reserved 
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by  the  circuit  court.    The  sixth  exception  to  the  commissioner** 
report  that  "The  unsettled  matters  between  said  Maxwell  and 
said  Minear,  relative  to  lands  purchased  for  taxes  are  neither 
settled  by  the  commissioners  or  reserved,  so  that  the  same  can 
be  settled  in  the  future."    The  decree  of  June  21,  1900,  com- 
plained of,  after  mentioning  certain  questions  and  matters  re- 
served says:  "As  are  also  reserved  all  questions  pertaining  to- 
the  lands  purchased  by  said  W.  B.  Maxwell  and  C.  W.  Minear 
jointly  at  tax  sales,  and  for  which  no  settlement  has  yet  been 
made,  and  which  were  not,  at  the  time  of  filing  of  the  report  of 
commissioner  Lipscomb,  in  a  condition  to  settle."     So  that  it 
appears  the  question  was  reserved  by  the  decree  of  June  21,  1900, 
for  the  future  action  of  the  court.     As  to  the  assignment  of 
error  in  decreeing  the  sum  of  $2,728.42  in  favor  of  C.  H.  Max- 
well because  if  the  matters  in  difference  had  been  properly  set- 
tled, a  very  much  less  amount  would  have  been  due  him.    The 
7th  exception  to  the  commissioner's  report  in  writing  is  that 
the  commissioner  failed  to  allow  a  credit  to  W.  B.  Maxwell  of 
$150  for  part  of  the  funeral  expenses  of  their  mother,  S.  J. 
Maxwell,  and  also  the  item  of  $300  for  counsel  fees  in  the  case 
of  Williams  against  Maxwell,  and  also  for  the  loss  of  70  acres 
of  land  conveyed  by  C.  H.  Maxwell  to  W.  B.  Maxwell  in  Ran- 
dolph county,  and  the  taxes  paid  by  W.  B.  Maxwell  in  redemp- 
tion of  the  other  tracts  conveyed  by  C.  H.  Maxwell  to  W.  B. 
Maxwell  in  December,  1893,  claiming  that  the  commissioner 
does  not  allow  exceptant  as  much  as  was  paid  in  redemption  of 
the  lands.    As  to  the  item  of  $150  on  account  of  the  funeral  ex- 
pense of  their  mother,  C.  H.  Maxwell  did  make  a  writing,  au- 
thorizing the  commissioner  to  allow  as  an  offset  the  $150,  but  in 
his  testimony  afterwards  given  before  the  commissioner  states 
that  the  same  is  incorrect,  and  that  he  should  not  assume  to  pay 
the  same  for  the  reason  that  his  mother,  S.  J.  Maxwell,  left  an 
abundance  of  property,  both  real  and  personal,  to  pay  all  the 
expenses  of  her  funeral,  and  that  W.  B.  Maxwell  could  collect 
the  same  from  the  estate  at  any  time,  if  he  had  not  already  done 
so;  while  W.  B.  Maxwell  in  his  testimony  concerning  the  same 
says :  "The  next  item  of  $150  is  a  little  more  than  one-half  my 
mother's  funeral  expenses,  all  of  which  were  paid  by  me,  and  if 
my  brother  voluntarily  assumes  this  part  of  it,  I  have  no  objec- 
tions."   This  language  clearly  indicates  that  W.  B.  Maxwell  felt 
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that  he  had  no  legal  or  just  claim  against  C.  H.  MaxweJi.on 
the  account  of  the  funeral  expenses,  presumably  for  the  reason 
stated  by  C.  H.  Maxwell  that  their  mother  left  ample  propprty 
to  pay  such  expenses,  and  he  could  collect,  or  possibly  had  col-- 
lected  same  from  her  estate.  It  must  be  remembered  that  C^B^ 
Maxwell  was  living  in  California,  and  W.  B.  Maxwell  in  West 
Virginia.  As  to  the  item  of  $700  for  the  loss  of  seventy  acres 
of  land,  it  appears  that  J.  F.  Harding  bought  the  70  acres  on 
the  30th  of  November,  1893,  for  the  delinquent  taxes  of  1891. 
In  his  letter  dated  November  21,  1893,  accepting  the  proposition 
of  C.  H.  Maxwell  to  sell  him  his  lands  for  $9,000,  made  on  the 
23rd  of  October,  W.  B.  Maxwell  says:  "I  have  concluded  to 
accept  that  oiler,  viz:  $2,200  'payable  at  any  reasonable  time/ 
and  accordingly  enclose  you  my  note  for  that  amount,  payable 
on  demand.  As  the  matter  is  going  your  taxes  in  Bandolph  are 
in  arrears,  and  the  first  thing  we  know  that  land  will  be  lost. 
When  the  amounts  are  all  ascertained,  I  will  pay  up  all  taxes 
now  due  on  all  the  lands  since  you  bought ;  you  can  credit  this 
on  my  note/'  W.  B.'  Maxwell  was  fully  aware  of  the  facts  in. 
regard  to  the  arrearages  of  taxes  and  had  a  year  from  the  time- 
of  the  purchase  of  the  seventy  acres  by  J.  F.  Harding  in  which, 
to  redeem  the  land,  and  the  loss  by  the  running  of  the  time 
which  enabled  Harding  to  procure  deed  for  the  same  was  oc- 
casioned by  the  negligence  of  W.  B.  Maxwell  who  had  assumed 
the  duty  of  its  redemption,  he  being  on  the  ground  while  his 
brother  was  on  the  other  side  of  the  continent  and  resting  on 
the  contract  of  W.  B.  Maxwell  to  pay  the  taxes  and  to  have 
credit  for  same  on  his  $2,200  note  therefor.  The  excess  of  the 
taxes  in  the  way  of  cpsts  and  expenses  for  the  redemption  of 
the  other  tracts  of  land  were  doubtless  incurred  by  the  same 
negligence.  The  commissioner  in  his  account  allowed  the  taxes< 
which  were  in  arrears  at  the  time  of  the  purchase  of  the  land 
from  W.  B.  Maxwell  by  his  brother.  The  note  of  $52.50  men- 
tioned in  the  exception  to  the  commissioner's  report,  is  allowed 
by  the  court  in  the  decree  complained  of.  The  item  of  $300 
for  counsel  fees  in  the  Williams  case  was  properly  disallowed. 
The  defendant,  C.  H.  Maxwell,  having  no  interest  involved  in 
the  said  cause  in  the  supreme  court.  He  says  In  his  testimony 
'The  circuit  court  released  me  from  all  liability  in  the  Williams 
case,  and  my  interests  are  not  involved  whatever  in  the  supreme 
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court,  as  I  understand  it;  besides  I  engaged  an  attorney,  A.  J. 
Valentine,  to  observe  and  protect  my  interest,  if  any,  before  the 
supreme  court.  W.  B.  Maxwell  advised  me  to  do  this;  I  do  not 
therefore  think  this  is  a  just  charge  against  me.''  and  it  does  not 
#\jiear  from  the  report  of  the  Williams  Case,  45  W.  Va.  297,  that 
it  was  a  case  in  which  0.  II.  Maxwell  should  be  required  to  pay 
attorney  fees  with  W.  B.  Maxwell.  The  commissioner  having 
passed  upon  the  facts  referred  to  him,  "his  findings  will  be  given 
great  weight,  though  not  as  conclusive  as  the  verdict  of  a  jury, 
and  should  be  sustained  unless  plainly  not  warranted  by  the  evi- 
dence. This  rule  operates  with  peculiar  force  in  an  appellate 
court  when  the  findings  of  a  commissioner  have  been  approved 
by  the  court  below."  Keger  v.  O'Xeal  33  W.  Va.  159;  Fry  v. 
Feamster,  36  W.  Va.  454;  Wood  v.  Ward.  48  W.  Va.  <>52.  As  to 
the  claim  of  C.  H.  Maxwell,  there  is  no  error  in  the  decree. 

As  to  the  claim  of  Mary  C.  Cameron's  heirs,  "the  error  as- 
signed is  merely  technical,  that  no  such  parties  were  before  the 
court  having  a  claim  in  their  capacity  as  the  heirs  of  Mary  C. 
Cameron.  The  claim  is  a  just  one  for  money  collected  by  Max- 
well as  attorney  for  the  heirs  of  Mary  C.  Cameron,  and  not  paid 
over  by  him.  One  error  assigned  is,  that  such  of  the  parties  to 
the  cause,  who  are  in  fact  the  heirs  of  Mary  C.  Cameron  are  in 
fact  indebted  to  said  Maxwell  in  a  sum  largely  in  excess  of  the 
amounts  claimed  by  them  in  their  individual  rights."  It  is 
shown  by  the  testimony  of  Attorney  L.  Hansford  that  "On  or 
about  the  20th  day  of  December,  1891,  I  first  visited  Mr.  A.  B. 
Parsons  at  his  office,  who  was  the  commissioner  who  had  sold 
the  Cameron  land,  and  Mr.  Parsons  showed  me  a  receipt  for  the 
money  due  the  Cameron  heirs,  amounting,  as  I  now  remember 
it,  to  $742. 70,  bearing  date  September  7,  1889.  I  immediately 
left  Mr.  Parsons'  office  and  went  to  Mr.  Maxwell's  office,  asked 
him  for  the  money  and  showed  him  my  authority  for  acting  as 
counsel  for  them.  His  reply  to  me  was  that  he  had  never  re- 
ceived the  money  from  Mr.  Parsons  and  Mr.  Scott,  the  com- 
missioners, when  I  had  seen  not  more  than  twenty  minutes  be- 
fore his  receipt  to  Parsons  for  the  money,  I  became  thoroughly 
convinced  of  the  infamous  fraud  that  he  had  practiced  upon  his 
clients.  Within  a  week  from  that  day  that  I  was  in  his  office 
I  received  a  check  from  Mr.  Maxwell  for  W.  H.  Williams9 
amount,  with  the  statement  that  he  would  pay  the  balance  as 
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soon  as  Mr.  Parsons  paid  him,  and  I  knew  at  that  time  he  had 
received  the  money  from  Parsons  something  over  a  year  pre- 
vious to  that  time.  I  even  showed  him  the  letters  that  I  had 
received  from  two  of  the  heirs  to  whom  the  money  was  due.  J. 
A.  Hanson,  being  the  party  representing  all  the  balance  out- 
side of  George  C.  Williams.  Myself  and  Mr.  Dayton  represents 
the  parties,  and  he  has  never  paid  or  offered  to  pay  any  part  of 
said  debt.v  W.  B.  Maxwell  also  testifies  before  the  commis- 
sioners, and  files  his  sets-off  which  are  allowed  by  the  commis- 
sioners to  the  amount  of  $425.99,  which  deducted  from  the  ag- 
gregate of  several  sums  amounting  to  $554.01,  leaves  the  amount 
of  $128.02,  amount  found  by  the  commissioners  against  Max- 
well and  confirmed  by  the  court.  The  commissioners  left  open 
the  claim  of  Maxwell  for  $300,  counsel  fees  paid  by  him  in 
prosecuting  the  appeal  of  Williams  against  himself  in.  the  su- 
preme court,  and  the  court  properly  refused  or  omitted  to  allow 
it  as  a  just  offset,  as  the  costs  taxed  in  said  cause,  amounting  to 
$343.54,  and  which  included  a  counsel  fee  of  $30 — were  allowed 
as  an  offset  by  the  commissioners  and  so  decreed.  The  commis- 
sioners having  passed  upon  the  evidence,  and  the  court  having 
sustained  the  commissioners'  finding,  the  appellate  court  will 
not  disturb  the  decree,  unless  plainly  warranted  by  the  evidence, 
Reger  v.  O'Xeal;  Fry  v.  Feamster;  and  Wood  v.  Ward,  supra. 

It  is  claimed  that  "The  court  erred  in  decreeing  to  A.  J.  Lips- 
comb as  assignee  of  W.  H.  Lipscomb,  any  sum  whatever,  and  es- 
pecially in  decreeing  to  him  the  sum  of  $563.11,  the  alleged  bal- 
ance due  upon  a  note  of  $805  dated  the  9th  day  of  March,  1888," 
because  said  note  was  barred  by  the  statute  of  limitations,  and 
that  the  decree  for  $956.06  rendered  by  the  circuit  court  of 
Preston  county  in  favor  of  Maxwell  against  said  Lipscomb  and 
others  on  the  2nd  day  of  August,  1890,  was  a  valid  set-off  against 
any  balance  due  upon  said  note  of  $805,  and  that  the  sum  of 
$107.80  found  due  from  W.  H.  Lipscomb  to  Maxwell  on  the 
8th  day  of  July,  1896,  upon  a  settlement  of  the  accounts  be- 
tween them  as  co-sureties  of  Miller,  a  late  sheriff  of  Tucker 
county,  was  a  valid  offset  against  said  $805  note;  that  W.  B. 
Maxwell,  W.  H.  Lipscomb,  and  A.  J.  Lipscomb,  all  being  before 
the  court,  it  should  have  taken  up  and  adjusted  all  matters  in 
controversy  among  them  which  were  before  the  court,  and  ren- 
dered a  decree  over  against  said  W.  H.  Lipscomb  for  the  bal- 
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•ance  justly  due  from  him  to  said  W.  B.  Maxwell ;  that  it  is  cer- 
tain that  A.  J.  Lipscomb  is  indebted  to  said  Maxwell  on  account 
of  the  purchase  money  on  the  property  of  the  Parsons  Boom 
And  Lumber  Company,  and  said  Lipscomb,  Maxwell,  W.  E. 
Cupp,  special  receiver,  the  First  National  Bank  of  Grafton,  and 
•C.  W.  Minear  the  parties  interested  in  the  settlement  of  this 
matter,  all  being  before  the  court,  it  was  the  plain  duty  of  the 
court  to  fully  adjust  and  settle  this  matter  among  the  parties 
before  entering  any  decree  in  favor  of  said  A.  J.  Lipscomb. 
Trom  the  examination  of  the  evidence  taken  before  the  com- 
missioner in  the  matter,  it  appears  that  this  position  of  the 
-appellant  is  well  taken.  The  commissioner  has  based  his  state- 
ment by  which  he  arrives  at  the  sum  of  $563.11  in  favor  of  A. 
.J.  Lipscomb,  solely  upon  the  note  dated  March  9, 1888,  for  $805, 
subject  to  a  credit  of  $400  paid  July  1st,  1893,  showing  a  bal- 
ance due  the  principal  at  that  date  of  $405,  and  interest  to  No- 
vember 19,  1898,  $155.11.  This  note  of  $805  given  by  Maxwell 
to  W.  H.  Lipscomb  grew  out  of  transactions  with  Stone,  Bow- 
man and  Company,  of  which  firm  W.  H.  Lipscomb  was  a  mem- 
ber, Maxwell  as  endorser  for  said  firm  on  its  failure  and  the 
failure  of  its  members  had  become  liable  for  near  $2,000,  and 
being  unable  to  raise  all  of  the  money  to  pay  off  the  same,  W. 
H.  Lipscomb  loaned  him  $805  for  which  Maxwell  gave  Lipscomb 
the  note  as  follows :  "Due  W.  H.  Lipscomb  Eight  Hundred  and 
Five  Dollars  borrowed  money  to  be  repaid  when  collected  off  of 
Stone,  Bowman  and  Company  out  of  drafts  which  I  have  had  to 
pay  for  them.  This  March  9,  1888.  Witness  my  hand  and  seal. 
W.  B.  Maxwell,  (seal)."  It  appears  from  the  depositions  of 
Maxwell  (and  also  from  the  depositions  of  A.  J.  Lipscomb)  that 
he  and  A.  J.  Lipscomb  had  purchased  together  in  equal  shares 
on  February  1,  1896,  the  property  of  the  Parsons  Boom  and 
Lumber  Company  at  a  sale  thereof  made  by  W.  E.  Cupp,  special 
receiver,  at  the  price  of  $950,  and  executed  their  three  several 
notes  therefor ;  that  they  renewed  the  notes  from  time  to  time  and 
.aboui;  the  11th  of  October,  1897,  they  borrowed  from  the  Fir^t 
National  Bank  of  Grafton,  $500  to  pay  upon  the  amount  that 
they  owed  upon  the  property;  that  the  special  receiver  fited  in 
this  cause  a  judgment  against  him,  Maxwell,  for  $305.71,  and 
the  said  Grafton  Bank  had  filed  its  debt  against  him  for  over 
#500,  which  represented  the  unpaid  purchase  money  of  the  said 
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property  purchased  by  them  together.    Maxwell  claims  that  A. 
J.  Lipscomb  still  owed  a  balance  on  his  part  of  said  purchase 
money,  while  Lipscomb  says  he  paid  in  full  his  one-half  and  that 
Maxwell  alone  is  liable  for  the  whole  of  the  unpaid  residue, 
and  in  his  testimony,  A.  J.  Lipscomb  undertakes  to  show  how 
he  paid  the  one-half  due  from  him,  but  only  shows  three  pay- 
ments directly  upon  said  claim,  viz :  $88  paid  October  6,  1896 ; 
$50  paid  October  17,  1897;  and  $149.76  paid  March  10,  1899, 
and  states  that  the  last  said  payment  represented  his  part  on  the 
balance  due  on  the  property.    He  mentions  a  few  other  small 
items  paid,  not  on  that  debt,  but  supposably  as  charges,  or  off- 
sets against  any  claim  Maxwell  would  have  against  him.     He 
says  "On  December  1st,  1897,  I  paid  taxes  $25.37,  expense  of 
sending  circular  letters,  $6.00,  and  expense  paid  from  printing 
letters,  $5.00,  and  taxes  paid  $22.64."    The  three  items  which 
applied    directly    upon    the    purchase  made    on  the    property 
amounted  to  $287.76,  if  paid  as  stated.     Lipscomb  filed  no 
vouchers  showing  any  of  the  said  items  of  payment  or  charges. 
Maxwell  filed  a  claim  or  bill  of  offsets  against  A.  J.  Lipscomb, 
amounting  in  the  aggregate  to  $306.47,  of  which  $242  is  "one- 
kalf  amount  paid  W.  B.  Cupp,  special  receiver  for  Parsons  Boom 
and  Lumber  Company,  $484 — $242.     The  commissioner  has 
entirely  ignored,  in  making  up  his  accounts,  all  transactions  be- 
tween W.  B.  Maxwell  and  A.  J.  Lipscomb  except  the  note  of 
$805,  and  the  credit  of  $400  endorsed  thereon,  and  to  arrive  at 
his  conclusion  showing  the  indebtedness  of  Maxwell  to  Lipscomb, 
states  the  following:  "I  further  report  that  W.  B.  Maxwell  has 
filed  before  me  in  this  cause  a  judgment  gendered  by  the  circuit 
court  of  Preston  county  on  the  2d  day  of  August,  1890,  a  judg- 
ment against  Stone,  Bowman  &  Co.  (of  which  W.  H.  Lipscomb 
was  a  member)  for  the  principal  sum  of  $956.06. 

That  on  or  about  October  1,  1896,  said  Maxwell  recovered  by 
compromise  from  Addison  Child  the  sum  of  $425  which  should 
be  placed  as  a  credit  on  the  above  stated  judgment  as  of  that 
date,  October  1,  1896. 

Relative  to  this  matter  I  report  as  follows,  to-wit: 
"Date  of  note,  March  9,  1888;  amount  $805.00;  credit  July 
1,  1893,  $400. 

Balance  due  as  of  that  date  the  principal  sum  of $405.00 

Interest  thereon  from  that  date  to  Nov.  19,  1899 $155.11 

Total $560.11 
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So  there  remains  several  items  of  account  between  A.  J.  Lips- 
comb and  W.  B.  Maxwell  which  were  not  passed  upon  by  the 
commissioner  which  should  have  been  settled  and  reported  by 
him.  The  note  for  $805,  the  balance  of  which  is  reported  in 
favor  of  A.  J.  Libscomb  as  assignee  of  Wm.  H.  Lipscomb,  was 
given  as  stated  on  its  face  for  money  loaned  by  Wm.  H.  Lips- 
comb to  Maxwell  to  enable  him,  Maxwell,  to  pay  off  the  debts 
of  the  firm  of  Stone,  Bowman  and  Company  as  their  endorser, 
and  loaned  with  the  distinct  understanding  that  it  was  not  to 
be  paid  back  to  Lipscomb,  unless  collected  from  the  assets  of 
the  said  firm  of  Stone,  Bowman  and  Company,  of  which  firm 
W.  H.  Lipscomb  was  a  member,  and  secondarily  liable  for  all 
the  debts  of  the  firm,  so  that  in  effect  it  amounted  to  a  loan  by 
said  Lipscomb  for  the  purpose  of  paying  a  debt  for  which  he 
was  not  only  liable,  but  was  in  fact  his  own  indebtedness,  hence 
the  provision  that  the  money  was  not  to  be  returned  to  him,  un- 
less it  should  be  collected  from  the  funds  of  the  said  firm.  The 
only  definite  amount  that  is  shown  to  have  been  collected  from 
said  funds  is  the  judgment  against  Childs  in  favor  of  Maxwell 
who  applied  the  net  proceeds  of  said  judgment,  $400,  upon  the 
said  debt,  and  this  is  the  only  credit  ever  given  upon  said  note. 
Any  amount  collected  from  the  assets  of  the  said  firm  of  Stone, 
Bowman  and  Company  would  create  a  liability  for  such  amount 
upon  said  V.  B.  [Maxwell  to  be  applied  as  payment  on  the  $805 
note.  It  would  neither  be  equitable  nor  right  to  require  Max- 
well to  pay  the  note  from  his  individual  funds.  On  examination 
by  his  own  counsel,  the  question  is  asked  W.  H.  Lipscomb  "There 
has  been  filed  before  the  commissioner  in  this  cause  a  paper- 
writing  in  the  nature  of  a  note  or  due  bill  dated  March  9,  1888, 
signed  by  AV.  B.  Maxwell  and  made  payable  to  you,  for  the  sum 
of  $805;  upon  the  back  of  said  note  is  a  credit  endorsed  as  of 
July  1,  1893;  under  the  provisions  of  said  paper-writing  said 
amount  is  to  be  repaid  when  collected  off  of  Stone,  Bowman  & 
Co.  Xow  please  state  who  endorsed  the  credit  on  the  back  of 
said  note,  and  whether  or  not  the  balance  of  said  note  remains 
due  and  unpaid?*'  And  he  answered  iC\Y.  B.  Maxwell  endorsed 
the  credit  and  there  has  never  been  a  cent  paid  on  the  remainder 
of  the  note."  He  further  states  that  his  understanding  was 
that  Maxwell  had  collected  from  Stone,  Bowman  and  Company 
the  money  out  of  which  this  money  was  to  be  paid  in  accordance 
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with  agreement  in  said  note  or  writing.  Maxwell  testifies,  re- 
ferring to  the  judgment  against  Addisoii  Child,  "The  net 
amount  received  by  me  upon  this  judgment  should  be  credited 
upon  my  Stone,  Bowman  and  Company  debt,  and  these  are  all 
the  payments  I  ever  received  upon  those  judgments."  The  note 
so  containing  a  condition  precedent  to  its  payment,  it  would  be 
inequitable  to  hold  Maxwell  liable  therefor  beyond  the  amount 
collected  by  him  from  Stone,  Bowman  and  Company,  and  A.  J. 
Lipscomb  stands  in  no  better  condition  than  his  assignor,  W.  H. 
Lipscomb.  He  took  the  note  of  $805,  subject  to  all  the  equities 
existing  between  Maxwell  and  W.  H.  Lipscomb.  The  decree  in 
favor  of  A.  J.  Lipscomb  is  erroneous,  and  should  be  reversed  and 
the  cause  recommitted  to  the  commissioner  for  a  full  settlement 
of  differences  between  the  said  A.  J.  Lipscomb,  W.  H.  Lipscomb, 
and  W.  B.  Maxwell,  upon  the  principles  herein  laid  down. 

In  November,  1904,  after  submission  of  this  cause,  and  justr 
after  the  cause  was  taken  up  for  consideration,  counsel  for  ap- 
pellee, W.  B.  Maxwell,  tendered  a  brief  in  the  cause  assigning 
error  in  said  decree  in  a  matter  foreign  to  the  purpose  of  the  ap- 
peal taken  in  this  cause  and  raising  a  question  which  was  in  no 
wise  raised  by  the  appeal  and  insisting  that  it  should  be  passed 
upon  by  this  Court.  The  deed  of  assignment  made  by  W.  B.. 
Maxwell  contains  the  following  provision :  "If  for  any  cause  said 
trustee  does  not  realize  a  sufficient  amount  from  the  whole  of 
said  property  to  pay  all  the  debts  of  said  grantor,  the  amount  so 
realized  and  received  by  the  creditors  who  participate  in  any 
manner  in  the  proceeds  of  sale  shall  stand  satisfied  and  the 
grantor  forever  discharged  from  all  liability  to  them  and  re- 
leased therefrom,  but  nothing  in  this  clause  shall  apply  to  cred- 
itors who  refuse  or  fail  to  participate  in  the  proceeds  of  said 
property,"  and  further  that  it  was  an  absolute  assignment  of 
"all  the  property  of  every  kind  and  description  owned  and  claim- 
ed by  him,  both  real  estate  and  personal  property  wherever  situ- 
ated," claiming  that  the  following  provision  in  the  decree  of 
June  21,  1900,  is  erroneous,  to-wit:  "And  it  is  further  adjudged, 
ordered  and  decreed  that  said  parties  to  whom  debts  have  here- 
tofore been  decreed  shall  be  entitled  to  their  portion  of  the 
money  so  decreed  to  them,  and  may  accept  the  same  without  in 
any  wise  binding  themselves  by  so  accepting  the  same  to  accept 
the  amounts  so  received  by  them  in  full  satisfaction  and  dis- 
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charge  of  their  debts  as  provided  in  the  deed  of  trust  from  W. 
B.  Maxwell  to  C.  0.  Strieby,  trustee,  dated  April  3,  1899,  but 
the  amount  so  received  by  them  shall  only  be  a  credit  upon  the 
debts  so  reported  and  decreed  to  them  and  shall  not  be  a  satis- 
faction of  the  same  unless  they  specifically  agree  to  accept  the 
.•same  in  full  discharge  of  the  same,"  citing  in  support  therof 
Olarh  v.  Fig  gins,  27  W.  V.  663,  (Syl.  point  3) ;  Hearst  v.  Lechie, 
•97  Va.  550,  (34  S.  E.  464) ;  Skipwith  v.  Cunningham,  8  Leigh 
•271;  Williams  v.  Lord,  75  Va.  400;  Gordon  v.  Cannon,  18  Grat 
:381;  Phippu  v.  Durham,  8  Grat.  457;  Kevan  v.  Branch,  1  Grat 
274;  Quarles  v.  Kerr,  14  Grat.  48;  Talley  v.  Curtain,  54  Fed. 
Hep.  49.  The  filing  of  the  brief  in  this  cause  by  the  said  W.  B. 
Maxwell  at  this  time  is  not  only  contrary  to  the  rules  of  this 
Court  and  could  not  properly  be  considered,  but  the  assignment 
of  error,  is  without  the  purview  of  the  appeal  taken  in  this 
cause.  Before  taking  the  appeal,  C.  0.  Strieby  trustee,  appel- 
lant gave  notice  to  the  plaintiffs  and  defendants,  including  the 
defendant,  W.  B.  Maxwell,  that  the  appeal  proposed  to  be  taken 
from  the  decree  of  June  21,  1900,  was  only  "So  far  as  said  de- 
cree adjudicated  the  rights  of  said  W.  H.  Lipscomb,  A.  J.  Lips- 
comb, C.  W.  Minear,  J.  W.  James  and  Company,  C.  H.  Maxwell, 
George  C.  Williams,  Mortimer  G.  Williams,  Sallie  L.  Reynolds, 
T.  S.  Reynolds,  W.  H.  Williams,  Horace  D.  Williams,  Lucy  V. 
Hanson,  and  John  A.  Hanson,  and  will  not  appeal  from  any  of 
the  other  matters  adjudicated  in  said  cause,  and  that  for  the 
purpose  of  presenting  the  matter  appealed  from,  I  will  not  have 
a  full  transcript  of  said  cause  made,"  then  mentions  the  por- 
tions of  the  record  that  he  had  directed  the  clerk  to  include  in 
the  transcript,  and  closed  his  notice  by  salving  "And  it  is  not 
my  purpose  or  intention  to  appeal  from  any  other  part  of  said 
final  decree,  except  as  aforesaid,  and  any  party  to  said  cause  de- 
siring to  have  any  other  part  of  said  cause  reviewed  should  take 
such  action  as  is  proper  to  secure  the  part  of  the  record  pertain- 
ing thereto  copied  as  provided  by  the  statute  in  such  cases  made 
and  provided."  In  2nd  Cyc.  969,  under  the  title  "Appeal  and 
Error"  it  is  said :  "Where  only  a  part  of  a  judgment  or  decree  is 
appealed  from  the  remainder  is  unaffected  and  may  be  enforced, 
and  if  the  appeal  from  a  particular  order  or  judgment  does  not 
bring  the  entire  cause  into  the  appellate  court,  but  only  sufficient 
of  the  record  to  present  the  question  as  to  the  propriety  of  the 
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particular  order,  further  proceedings  in  the  conduct  of  the  cause 
.are  properly  had  in  the  lower  court.    An  appeal  from  an  order 
upon  a  motion  brings  up  the  motion  only  as  well  as  copies  of 
papers  on  which  it  is  passed  and  does  not  bring  up  the  action/' 
and  authorities  there  cited;  and  under  the  same  title,  3d  Cyc. 
220:  "In  case  of  an  appeal  from  a  part  of  a  judgment  or  decree, 
the  appellate  court  will  not  review  the  whole  judgment  or  de- 
roe."    In  Pac.  Mut.  Life  Ins.  Co.  v.  Fisher,  106  Cal.  224,  (39 
Pac.  758),  it  is  held:  "A  party  cannot  assign  as  error  a  par- 
ticular part  of  a  judgment  as  to  which  he  has  not  appealed." 
And  in  Scutts  Appeal,  46  Conn.  38,  where  it  is  held  that  an  ap- 
peal to  the  superior  court  from  the  disallowance  by  the  commis- 
sioners of  an  insolvent  estate,  of  one  of  two  claims,  does  not  car- 
ry up  for  review  the  allowance  of  the  other.    In  IJcerd  v.  Postle- 
whartej  34  La.  Ann.  1235 :  "The  appellate  court  will  not  review 
the  whole  of  a  judgment,  when  the  appeal  is  from  a  part  only." 
And  in  Robertson  v.  Bulliners,  11  X.  Y.  (1  Kern)  343,  it  is  held : 
"The  court  of  appeals  cannot  review  any  part  of  a  decree  not 
appealed  from."    See  also  Moerchen  v.  Stoll,  48  Wis.  307  (4  N". 
W.  352)  ;  Staunton  v.  Oohler,  (Sup.),  16  Misc.  Eep.  383,  (38 
N.  Y.  Supp.  64).     Where  several  co-plaintiffs  or  defendants 
stand  upon  distinct  and  unconnected  grounds,  when  their  rights 
are  separate  and  not  equally  affected  by  the  same  decree,  the 
appeal  of  one  does  not  bring  up  for  adjudication  the  rights  or 
daims  of  the  others.     Walker  v.  Page,  21  Grat.  636,  and  it  is 
there  further  held  that  where  the  parties  not  appealing  stand 
upon  the  same  ground  as  those  appealing,  the  supreme  court 
will  consider  the  whole  case  and  settle  the  rights  of  all  parties, 
and  see  Roser  v.  Roanoke  Nat.  Bank,  83  Va.  589,  (4  S.  E.  820) ; 
Bowlby  v.  DeWit,  47  W.  Va.  323.    The  decree  complained  of  is 
reversed  as  to  the  claim  of  C.  W.  Minear,  and  a  decree  entered 
against  Minear  as  hereinbefore  stated  and  the  decree  in  favor  of 
A.  J.  Lipscomb  is  reversed,  set  aside,  and  annulled,  and  the 
cause  remanded  for  further  proceedings  as  herein  indicated,  with 
costs  to  the  appellant,  and  the  decree  is  affirmed  as  to  the  ap- 
pellees, C.  H.  Maxwell  and  Mary  C.  Cameron's  heirs,  and  in  all 
other  respects,  with  costs  and  damages  to  said  appellees. 

Reversed  in  part. 
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CHARLESTON. 

Caton  v.  Eaber  et  ux. 
Submitted  June  14,  1904 — Decided  November  21,  1904. 

1.  Variance — Amendment — Bill — Evidence. 

If  there  is  a  material  variance  between  the  allegations  of  the- 
bill  and  the  evidence  to  sustain  the  same,  unless  the  bill  is 
amended  to  correspond  with  such  evidence,  it  should  be  dis- 
missed on  the  hearing  of  the  case.     (p.  245). 

2.  Variance — Proof  2s  ot  Sufficient. 

The  allegation  in  a  bill  that  the  grantor  in  a  certain  deed 
failed  to  retain  a  certain  reservation  set  forth  In  a  written  con- 
tract authorizing  such  deed,  is  not  sustained  by  proof  that  such 
reservation  was  omitted  by  reason  of  an  agreement  between  the 
parties  that  the  grantee  in  such  deed  should  make  a  separate 
deed  for  such  reservation,     (p.  245). 

3.  Variance.— Dismissal  of  Bill. 

Wnere  there  is  a  material  variance  between  the  allegations 
of  the  bill  and  the  evidence,  and  the  evidence  fails  to  clearly 
show  that  the  plaintiff  is  entitled  to  relief,  the  bill  will  be  dis- 
missed,     (p.  245). 

Appeal  from  Circuit  Court,  Ritchie  County. 
Bill  by  A.  C.  Caton  against  Jacob  Eaber  and  Sarah  Eaber. 
Decree  for  plaintiff,  and  defendants  appeal. 

Reversed. 
Davis  &  Sox,  for  appellants. 

B.  F.  Ayres,  for  appellee. 

Dent,  Jcdge  : 

Jacob  and  Rebecca  Eaber,  his  wife,  appeal  from  a  decree  of  the 
circuit  court  of  Ritchie  county  entered  in  the  chancery  suit  of 
Alex.  C.  Caton  against  them.  The  bill  alleges  that  the  plaintiff 
and  defendant,  Jacob  Raber,  acting  as  agent  for  his  wife,  entered 
into  a  written  contract  for  the  sale  of  a  certain  tract  of  land  by 
Caton  to  Rebecca  Raber,  retaining  the  one-fourth  interest  in  the 
gas,  oil  and  mineral ;  the  deed  to  be  made  by  Creed  Collins,  the 
holder  of  the  legal  title,  from  whom  Caton  purchased ;  that  Col- 
lins, on  request,  executed  a  deed  according  to  each  contract  but 
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"wholly  failed  to  reserve  the  one-fourth  interest  in  the  oil  and 
gas  in  favor  of  this  plaintiff,  A.  C.  Caton,  as  he  was  required  to 
do  under  the  contract  of  sale."  The  prayer  of  the  bill  is  that 
the  defendants  be  required  to  execute  to  the  plaintiff  a  deed  for 
the  one-fourth  interest  in  the  gas,  oil  and  mineral  in  accordance 
with  the  contract,  and  not  that  the  deed  be  reformed  to  corres- 
pond therewith.  The  defendants  answering  in  substance  deny 
that  the  one-fourth  interest  aforesaid  was  omitted  by  neglect  of 
Collins  but  insist  that  it  was  purposely  done  because  Mrs.  Saber 
refused  to  take  the  land  subject  to  the  reservation  and  that  by 
reason  thereof  it  was  left  out  of  the  deed  by  direction  of  Caton. 
Caton  entered  a  generel  replication  to  the  answers.  In  his  evi- 
dence, he  admits  that  the  omission  was  made  by  his  direction 
under  an  agreement  between  himself  and  Jacob  Eaber,  that  B*- 
ber  would  make  him  a  separate  deed  therefor. 

The  bill  contains  no  allegation  of  any  such  arrangement  or 
agreement  and  the  proof  is  a  clear  departure  therefrom  and  pres- 
ents an  entirely  different  case  not  justified  by  the  allegations.  If 
the  plaintiff  relied  on  any  such  understanding  or  agreement,  it 
should  have  been  set  out  in  the  bill  so  that  the  defendants  would 
have  had  the  opportunity  to  properly  plead  thereto.  The  Babers 
In  their  evidence,  dispute  the  making  of  any  such  agreement  and 
Mrs.  Eaber,  by  the  plaintiff's  evidence,  is  in  no  wise  connected 
therewith,  except  through  the  alleged  agency  of  her  husband.  If 
he  fraudulently  obtained  a  deed  to  her  for  this  property,  she  be- 
ing innocent  thereof,  equity  might  rescind  the  sale  in  toto  and 
restore  the  parties  to  their  former  condition  but  it  would  not 
compel  her  to  keep  the  property  and  make  a  deed  for  the  undi- 
vided one-fourth  oil,  gaa  and  mineral  interest  claimed  to  have 
been  reserved.  A  wife  is  not  bound  by  the  unauthorized  acts  of 
her  husband  in  relation  to  her  real  estate,  unless  he  is  guilty  of 
fraud  of  which  she  reaps  and  retains  the  benefits  after  notice 
thereof  and  thereby  ratifies  such  fraud.  Code,  chapter  66,  sec. 
tion  3 ;  Dewing  v.  Hutton,  48  W.  Va.  576. 

In  the  present  case  there  is  no  allegation  of  fraud  and  no  suf- 
ficient proof  thereof  if  there  has  been.  The  omission  of  the  res- 
ervation was  the  voluntary  act  of  the  plaintiff  without  any  bind- 
ing agreement  on  the  part  of  Mrs.  Eaber  to  make  him  a  separate 
conveyance  therefor.  He,  to  secure  the  consideration  of  the  sale, 
according  to  his  own  evidence,  took  the  risk  of  obtaining  a  sepa- 


Digitized  by 


Google 


246  Furst  v.  Galloway.  [5S 

rate  deed  for  the  reservation.  Mrs.  Eaber  says  that  she  refused 
to  purchase,  subject  to  such  reservation,  and  her  deed  sustains  her 
contention.  As  against  her,  the  plaintiff  has  shown  no  right  to 
equitable  relief.  Hence  the  decree  must  be  reversed  and  the  bill 
dismissed. 

Reversed. 


CHARLESTON. 

Furst  v.  Galloway. 
Submitted  June  16,  1904— Decided  November  22,  1904. 

1.  Consideration — Parol  Testimony. 

When  the  consideration  mentioned  in  a  deed  is  merely  nom- 
inal, and  not  contractual,  or  of  the  essense  of  the  contract,  the 
true  consideration  for  such  deed  may  be  shown  by  parol  testi- 
mony,    (p.  247). 

2.  Evidence — Preponderance. 

If  the  evidence  of  the  appellant  sustained  by  the  undisputed 
facts  and  circumstances  plainly  preponderates  over  that  of 
the  appellee,  as  shown  by  the  records,  this  Court  will  reverse 
the  decree  in  favor  of  appellee,  and  direct  a  decree  in  favor  of 
the  appellant,     (p.  248). 

Appeal  from  Circuit  Court,  Preston  County. 
Bill  by  John  H.  Furst  against  George  L.  Galloway.    Decree 
for  defendant,  and  plaintiff  appeals. 

Reversed. 
R.  W.  Monroe,  for  appellant. 
P.  J.  Crogan,  for  appellee. 

Dent,  Judge  : 

John  II.  Furst  instituted  a  suit  in  the  circuit  court  of  Preston- 
county  to  set  aside  and  cancel  a  deed  made  by  him  to  George  L. 
Galloway  on  the  15th  day  of  March,  1897,  on  the  grounds  that 
the  same  was  obtained  from  him  by  fraudulent  promises  on  the 
part  of  Galloway.  The  circuit  court  refused  him  the  relief 
sought,  and  dismissed  his  bill  and  he  appeals  to  this  Court. 
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The  bill  alleges  that  the  true  consideration  for  the  deed  recited 
therein  to  be  one  hundred  and  fifty  dollars  cash  in  hand,  was  the 
payment  of  plaintiff's  debts  amounting  to  about  seventy  dollars, 
and  the  support  and  maintenance  of  his  two  aged  maiden  sisters 
and  himself  during  life,  and  their  decent  burial  after  death; 
that  the  subject  matter  of  the  deed  was  a  tract  of  seventy  acres 
of  land,  for  which  plaintiff  paid   the   sum    of   $1,050.00;  that 
plaintiff  executed  a  clear  deed  to  the  defendant  at  his  instance, 
to  enable  him  to  borrow  the  money  to  pay  off  such  indebtedness; 
that  defendant  obtained  the  sum  of  $110.00  by  executing  a  deed 
of  trust  forthwith  upon  the  land,  part  of  which  he  expended  on 
such  indebtedness,  and  the  residue  he  kept,  paid  no  portion  of 
the  recited  purchase  price  to  plaintiff,  and  refused   to   support 
plaintiff  and  his  sisters,  but  drove  them  from  the  farm.     The 
defendant  in  his  answer  maintains  that  he  purchased  the  land  for 
the  sum  of  one  hundred  and  fifty  dollars,  all  of  which  and  more 
he  had  paid  on  the  indebtedness  of  plaintiff.    The  plaintiff  sus- 
tains his  bill  by  the  evidence  of  himself  and  sister,  and  the  cor- 
roborating evidence  of  several  other  witnesses  as  to  admissions 
made  by  the  defendant.     Defendant  relies  upon  his  deed,  the 
evidence  of  himself  and  wife,  and  certain  corroborating  state- 
ments and  conduct  of  the  plaintiff. 

The  recital  of  the  deed  as  to  the  consideration  can  have  very- 
little  weight  in  this  controversy  for  the  reason  that  this  is  a  di- 
rect attack  upon  it,  and  it  is  admitted  that  it  nominally  states 
the  consideration  to  be  one  hundred  and  fifty  dollars  cash  in  hand 
paid.  Kmwlton  v.  Campbell,  48  W.  Va.  294.  The  recital  of  the 
consideration  not  being  of  the  essense  of  the  contract,  but  nom- 
inal in  form,  the  true  consideration  may  be  shown.  6  Am.  &  En. 
En.  Law  (2d  Ed.)  767.  The  defendant  is  unable  to  show  to 
whom  he  paid  this  $150.00,  and  for  what  purpose,  and  makes 
certain  false  statements  as  to  payments  made  by  him  about  which 
he  is  positively  contradicted.  His  wife's  evidence  is  of  a  nega- 
tive character,  and  is  in  effect  that  she  did  not  hear  her  husband 
agree  to  support  and  maintain  the  plaintiff  and  his  sisters.  The 
evidence  of  defendant's  other  witnesses  relate  to  vague  and  un- 
certain admissions  made  by  plaintiff  susceptible  of  easy  explana- 
tion under  the  circumstances,  and  add  very  little  weight  to  de- 
fendant's otherwise  discredited  testimony.  The  strongest  evi- 
dence against  plaintiff  is  his  own  conduct  in  delaying  to  person- 
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Ally  assert  his  rights  promptly.  This  is  easily  accounted  for  by 
his  age  and  disposition,  being  in  the  neighborhood  of  seventy, 
affected  with  that  simple  childishness  that  overcomes  so  many  on 
the  approach  of  this  age  limit  of  the  allotted  time  erf  man. 
Neither  the  defendant  nor  others  are  shown  to  have  been  in  any 
manner  injured  by  this  delay  and  reticence  on  the  part  of  the 
plaintiff.  On  the  contrary,  by  reason  thereof,  the  defendant  has 
had  the  enjoyment  and  use  of  the  farm  without  other  expense 
thaji  the  small  amount  of  money  he  secured  upon  its  credit 

There  is  no  sufficient  evidence  that  he  ever  put  a  dollar  of  his 
own  money  into  it.  The  money  he  used  was  obtained  not  upon 
his  own,  but  the  credit  of  the  land,  and  still  rests  on  it  unpaid 
The  consideration  recited  in  the  deed  is  shown  to  be,  and  is  ad- 
mitted to  have  been  wholly  inadequate.  The  land  was  and  is 
worth  not  less  than  $750.00  in  actual  value.  While  a  person  has 
•a  right  to  waste  and  give  away  his  property  if  he  wishes  to  do  so, 
and  so  long  as  he  is  of  disposing  memory,  courts  will  not  inter- 
fere with  the  disposition  thereof.  Yet  the  inadequacy  of  the 
consideration  tends  strongly  to  corroborate  the  testimony  of  the 
plaintiff,  and  to  disparage  that  of  the  defendant.  There  is  no 
good  reason  shown  why  plaintiff  should  give  his  property  to  the 
defendant  while  there  are  the  most  substantial  reasons  why  he 
should  so  dispose  of  it  as  to  secure  the  support  of  himself  and 
sisters. 

Taking  all  the  circumstances  into  consideration,  the  plain  and 
decided  preponderance  of  the  testimony  is  with  the  plaintiff,  and 
the  circuit  court  should  have  so  held.  There  is  no  question  but 
that  the  defendant  deceived  and  misled  the  plaintiff,  and  thereby 
obtained  a  clear  deed  for  his  land  on  a  nominal  consideration  ex- 
pressed, and  then  refused  to  furnish  to  the  plaintiff  the  true  con- 
sideration that  he,  the  plaintiff,  believed  that  he  was  to  receive 
therefor.  Although  the  defendant  may  have  been  perfectly  clear  in 
his  dealings,  yet  if  the  plaintiff  was  laboring  under  the  mistaken 
belief  that  he  was  to  receive  the  support  of  himself  and  sisters 
as  a  part  consideration  for  the  land  at  the  instance  of  the  plain- 
tiff a  court  of  equity  will  cancel  the  deed  for  the  reason  that  the 
minds  of  the  contracting  parties  never  met,  and  there  was  no 
contract  between  them  to  which  they  mutually  acceded.  7  Am. 
&  En.  En.  Law  (2d  Ed.)  110.  In  this  case,  however,  the  evi- 
dence tends  to  establish  the  allegation  that  the  defendant  know- 
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ingly  took  advantage  of  the  plaintiff,  hence  the  Court  cannot  do 
otherwise  than  reverse  the  decree,  cancel  the  deed,  except  as  to 
the  deed  of  trust  given  on  the  land  the  day  of  the  deed,  and  re- 
mand the  case  to  the  circuit  court  with  directions  to  place  the 
parties  in  statu  quo  as  near  as  possible,  and  to  further  proceed 
ir  the  case  according  to  the  rules  and  principles  of  courts  of 
equity. 

Reversed. 


CHARLESTON. 

Distilling  Co.  v.  Bauer. 
Submitted  June  16,  1904^-Decided  November  22,  1904. 

1.     Verdict. — New  Trial. 

A  verdict  of  recovery  by  a  plaintiff  bearing  the  burden  of 
proof,  when  the  evidence  is  plainly  insufficient  to  warrant  it, 
should  be  set  aside,     (p.  251). 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  the  James  Clark  Distilling  Company  against  B.  P. 
Bauer  and  another.  Verdict  for  plaintiff.  From  an  order  grant- 
ing a  new  trial,  it  brings  error. 

Affirmed. 

Talbot  &  Hoover,  A.  Jay  Valentine  and  J.  P.  Scott,  for 
•plaintiff  in  error. 

C.  H.  Scott,  for  defendants  in  error. 

» 

Brannon,  Judge  : 

Action  by  James  Clark  Distilling  Company  against  Bauer  and 
Boyd,  partners  in  trade  as  B.  F.  Bauer,  begun  before  a  justice 
and  appealed  to  the  circuit  court  of  Randolph.  Service  was  had 
on  Boyd,  but  not  on  Bauer.  The  case  resulted  in  a  verdict  for 
the  plaintiff,  and  from  the  action  of  the  court  in  setting  this 
Terdict  aside,  the  Distilling  Company  has  obtained  a  writ  of 
^rror. 

The  only  question  in  the  case  is  whether  the  evidence  shows 
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that  Boyd  was  a  partner  with  Bauer.  The  business  was  a  saloon. 
The  account  is  for  liquors  sold  for  saloon  use.  The  only  evi- 
dence to  charge  Boyd  is  that  of  the  traveling  salesman  who  sold 
the  liquors.  When  asked  what  connection  Boyd  had  with  Bauer 
he  answered,  "partners";  and  when  asked  to  say  how  he  knew 
Boyd  was  a  partner  he  answered,  "Mr.  Boyd's  own  words;  he 
stated  that  he  did  not  want  the  goods  shipped  to  B.  F.  Bauer  &■ 
Co.,  fearing  that  it  would  interfere  with  his  merchandise  busi- 
ness." "Q.  Then,  as  I  understand  you,  R.  C.  Boyd  represent- 
ed himself  to  be  a  member  of  the  firm  of  B.  F.  Bauer  and  it  was 
at  his  suggestion  that  the  goods  were  shipped  in  the  name  of  Mr. 
Bauer,  please  state  if  I  am  correct  in  this."  A.  "Yes,  sir."  He 
does  not  say  how  Boyd  represented  himself  to  be  a  partner — 
what  he  said,  and  we  may  say  that  under  the  inspiration  of  the 
suggestive  question  by  the  attorney,  he  gave  a  mere  conclusion  of" 
his  own.  This  is  short  and  unsatisfactory  evidence  to  charge 
Boyd,  who  was  dead  at  the  trial  and  could  not  make  a  defense. 
Bauer  sold  out  and  left  and  is  not  produced  as  a  witness.  The 
business  was  in  the  name  of  Bauer  alone.  The  license  in  his 
name.  The  plaintiff  sold  six  bills  at  different  times,  all  in 
Bauer's  name  alone.  Not  a  paper  is  in  a  partnership  name  or 
has  partnership  earmark.  The  salesman  makes,  on  cross  ex- 
amination, a  statement  strongly  against  plaintiff. 

He  was  asked  if,  when  at  Bauer's  place  when  he  sold  the  first 
bill,  the  time  when  Boyd  made  the  statement  to  which  the  sales- 
man refers,  he  did  not  refuse  to  send  the  goods  without  Bauer 
got  Boyd's  "recommendation."  He  answered,  "Yes."  This  shows 
that  Boyd  only  recommended.  When  that  first  bill  was  ordered, 
before  it  was  sent,  a  telegram  warned  the  Distilling  Co.  to  ship 
only  a  part,  not  all  that  had  been  ordered.  It  is  charged,  on  the 
statement  of  a  letter  of  Bauer's  to  the  plaintiff,  but  not  proven, 
that  Boyd  sent  that  telegram,  and  thence  it  is  urged  that  this 
shows  Boyd  a  partner,  else  why  would  he  send  the  telegram  ?  If 
he  had  only  gone  security  verbally,  or  even  recommended,  ho- 
might  do  so  in  justice  to  the  plaintiff  and  himself.  The  telegram 
i«?  signed  B.  F.  Bauer.  It  is  not  claimed  that  Boyd  represented" 
himself  as  a  partner  except  on  the  occasion  when  the  saloon  be- 
gan and  the  first  bill  was  ordered.  That  first  bill  was  paid.  It 
is  a  subsequent  bill  of  liquors  that  is  sued  for.  In  that  letter  we- 
find  Bauer  opening  thus:    "Mr.  Boyd,  who  went  my  security  for- 
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stock,  is  the  cause  of  the  countermand  of  order/'  and  added  that 
Boyd  became  alarmed,  and  Bauer  assured  the  company  that 
even-thing  was  right,  and  he  would  do  all  in  his  power  "to  make 
a  success  of  the  business  in  order  that  it  may  be  a  benefit  to  us 
both." 

He  asked  the  plaintiff  to  send  on  goods,  assuring  them  he 
would  pay,  and  added  "I  will  control  the  orders  in  future."  This- 
letter  indicates  a  sole  business,  not  a  partnership.  He  tells  the- 
plaintiff  that  Boyd  had  gone  his  security  for  the  first  bill.  That 
word  "security"  alone  is  a  declaration  of  Bauer  that  Boyd  was 
only  a  security,  and  a  warning  to  the  plaintiff  that  he  was  not  a 
partner.  And  if  he  had  been,  why  did  the  plaintiff  after  that 
letter  sell  Bauer  the  goods  now  sued  for?  There  is  a  receipt 
from  Boyd  to  Bauer,  just  before  the  last  bill,  while  the  alleged 
partnership  was  going  on,  for  payment  for  ice.  If  it  was  a  firm, 
it  is  not  likely  the  receipt  would  be  given.  It  was  likely  for  ice 
in  the  saloon.    It  is  a  circumstance  against  the  partnership. 

We  agree  with  the  circuit  judge  that  the  evidence  falls  short  of 
sustaining  the  verdict.  Where  evidence  plainly,  clearly,  decided- 
ly is  not  sufficient  the  verdict  should  be  set  aside.  Limcrs  v- 
Traders  Co.,  44  W.  Va.  175. 

Order  affirmed. 

Affirmed.. 


CHARLESTON. 

Poling  v.  Board. 

Submitted  June  16,  1904— Decided  November  22,  1904. 

Board  of  Education. — Void  Contract. 

A  contract  of  sale  to  a  board  of  education  of  articles  for  use- 
in  a  free  school,  made  by  a  member  of  a  board  of  education,  iff 
void  and  not  enforceable,  because  it  violates  section  57,  ch.  45, 
Code,  1899.     (p.  252). 

Public  Officer — Con  tract — Self -In  teres  t. 

A  contract  in  violation  of  a  statute  made  to  protect  the  gen- 
eral public  against  corrupt  action  moved  by  self-interest  and* 
pecuniary  gain  in  public  officers,  and  against  their  bribery,  and 
to  protect  the  public  treasury  against  corrupt  action  and  waste- 
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ful  expenditure  moved  by  self-interest  in  public  officers,  and  to 
promote  the  public  good,  is  void  and  will  not  be  enforced  in  the 
courts,     (p.  253). 

-2.      Plea. — Averments. 

In  an  action  to  recover  the  price  of  goods  under  a  sale  that 
is  void,  because  in  contravention  of  a  statute,  a  plea  setting  up 
its  illegality  need  not  aver  that  prejudice  came  to  the  pur- 
chaser,    (p.  257). 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  John  W.  Poling  against  the  board  of  education  of 
Philippi  Independent  District.  Judgment  for  defendant,  and 
•plaintiff  brings  error. 

Affirmed. 

J.  Hop  Woods,  for  plaintiff  in  error. 

.Sam  V.  Woods,  for  defendant  in  error. 

Brannon,  Judge  : 

In  an  action  of  assumpsit  in  the  circuit  court  of  Barbour 
•county  by  Poling,  use  of  Paul,  against  Board  of  Education  of 
Philippi  District  to  recover  the  price  of  maps  and  historical 
charts  sold  by  Poling,  by  written  contract  signed  by  Poling  as 
:agent,  to  said  board,  the  defendant  was  allowed  to  file  a  special 
-plea  along  with  its  plea  of  the  general  issue,  setting  up  that 
when  Poling  sold  the  goods  he  was  interested  in  such  sale  and 
was  a  member  of  the  board  of  education  of  Philippi  Independ- 
ent district  in  Barbour  county  and  forbidden  by  law  to  act  sls 
agent  for  the  introduction  or  sale  of  said  articles.  There  was  no 
evidence  on  either  side,  and  the  jury  found  for  the  defendant,  the 
<x>urt  gave  judgment  for  it,  and  the  plaintiff  obtained  a  writ  of 
error. 

The  case  turns  upon  the  question  whether  the  special  plea  pre- 
sented a  defence  to  the  action.  The  Code  of  1899,  ch.  45,  sec. 
57,  enacts:  "No  school  officer,  or  teacher  of  any  free  school, 
«hall  act  as  agent  for  any  author,  publisher,  bookseller,  or  other 
person,  to  introduce  or  recommend  the  use  of  any  book,  appa- 
ratus, furniture  or  other  article,  in  the  free  schools  of  this  state, 
or  any  one  or  more  of  them,  or  directly  or  indirectly  contract  for 
<or  receive  any  gift  or  reward  for  so  introducing  or  recommending 
the  same,  nor  shall  such  person  be  otherwise  interested  in  the 
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sale,  proceeds  or  profits  of  any  book  or  other  thing  used,  or  to  be 
used,  in  said  schools."  Section  59  imposes  a  fine  for  the  act  of ' 
not  less  than  three  nor  more  than  ten  dollars.  We  start  with  the 
rule  of  law  that  contracts  violating  positive  law  or  against  public 
policy  are  void.  9  Cyc.  464.  "Courts  will  not  aid  parties  to  il- 
legal contracts  which  are  executory  only,  to  recover  thereon." 
Capeliart  v.  Rankin,  3  W.  Va.  571.  The  legislation  given  above- 
is  plainly  designed  to  answer  a  high  and  healthful  public  policy, . 
that  is,  to  protect  the  public  from  loss  in  corrupt  and  extravagant 
sale  and  purchase  of  articles  for  schools  made  by  school  officers 
instigated  to  make  contracts  under  motive  of  self-interest;  to 
prevent  peculation  by  them  in  paying  undue  prices  under  such 
bribing  motive;  to  prevent  their  being  bribed  to  buy  unnecessary 
school  equipment  at  corrupt  and  exorbitant  prices;  to  protect 
tax-payers  and  the  public  treasury;  to  promote  official  purity 
and  honesty  in  the  administration  of  the  public  school  system, 
which,  whilst  the  most  noble,  valuable  and  beneficial  depart- 
ment of  the  state  government,  involves  annually  the  expenditure 
of  great  sums  of  money,  and  offers  many  opportunities  for  cor- 
ruption, there  being  so  many  teachers  and  officers  connected 
with  it. 

We  must  so  construe  the  statute  as  not  to  emasculate  it  of  its 
force  and  defeat  its  purpose.  The  very  person  who  violated  the 
statute  seeks  the  enforcement  of  a  sale  in  violation  of  it.  Of 
what  avail  is  the  statute,  if  the  very  person  at  whom  it  is  aimed 
takes  the  fruit  of  its  violation  ?  If  we  say  that  such  a  contract  is 
good  in  law,  then  we  encourage  such  contracts,  promote  the  vice 
which  the  law  condemns,  *and  offer  a  premium  for  it.  The  law 
books  say  that  it  is  a  good  test  of  the  validity  or  invalidity  of  a 
contract  whether  its  enforcement  would  encourage  the  mischief 
condemned.  If  it  would  do  so,  the  contract  is  void.  We  must 
carefully  regard  the  nature  of  the  contract  and  the  purpose  of 
the  statute.  Impartiality,  honesty,  purity  in  public  officers  is  a 
demand  of  public  policy  by  common  law,  and  this  statute  only  ap- 
plies that  policy  in  this  instance.  "If  a  court  should  enforce  such- 
an  agreement,  it  would  employ  its  functions  in  undoing  what  it 
was  created  to  do."  9  Cyc.  481.  It  is  there  said  that  public  pol- 
icy is  that  principle  which  holds  that  no  one  can  lawfully  do 
what  is  injurious  to  the  public  or  against  the  public  good. 
"Where  a  contract  belongs  to  this  class,  it  will  be  declared  void' 
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though  in  the  particular  instance  no  injury  to  the  public  may 
have  resulted.  In  other  words,  its  validity  is  determined  by  its 
general  tendency  at  the  time,  and  if  this  is  opposed  to  the  inter- 
ests of  the  public,  it  will  be  invalid,  even  though  the  intent  of 
the  parties  was  good,  and  no  injury  to  the  public  would  result  in 
the  particular  case."  9  Cyc.  481.  "Public  officers  should  act 
from  high  consideration  of  public  duty,  and  hence  every  agree- 
ment whose  tendency  or  object  is  to  sully  the  purity  or  mislead 
the  judgment  of  those  to  whom  high  trust  is  confided  is  con- 
demned by  the  courts."  9  Cyc.  485.  Long  ago  it  was  announced 
by  Lord  Holt  that  if  a  statute  prohibit  an  act  and  impose  a  pen- 
alty for  doing  it,  every  contract  made  in  violation  of  the  statute 
is  void,  though  the  statute  do  not  say  it  shall  be  void.  We  cannot 
say  that  such  is  the  hard  and  fast  rule  of  our  days.  It  is  still  the 
prima  facie  rule,  the  guiding  star.  It  does  not,  in  our  da}r,  in- 
evitably follow  from  such  prohibition  and  penalty  that  a  contract 
banned  by  the  statute  is  void ;  but  we  "look  to  the  language  of 
the  statute,  the  subject  matter,  the  wrong  or  evil  which  it  seeks 
to  remedy  or  prevent,  and  the  purpose  sought  to  be  accomplished ; 
and  if  from  all  these  it  is  manifest  that  it  was  not  intended 
to  imply  a  prohibition  or  to  render  the  prohibited  act  void,  the 
courts  will  so  hold."  9  Cyc.  477.  If  we  say  that  the  legislature 
meant  to  merely  prohibit,  and  rely  only  on  the  penalty  for  the 
enforcement  of  the  law,  and  in  the  nature  of  the  case  that  will 
fairly  accomplish  the  object  of  the  statute,  then  the  statute  goes 
no  further.  But  it  ought  to  be  plain  that  the  penalty  will  accom- 
plish the  object.  The  courts  ought,  before  giving  such  construc- 
tion, to  be  able  to  say  that  by  giving  the  contractor  the  fruit  of 
the  contract  they  do  not  deny  the  statute  practical  usefulness. 
Can  we  think  that  the  imposition  of  the  petty  penalty  of  ten 
•dollars  at  most  was  the  only  means  in  the  legislative  mind  for  the 
enforcement  of  this  statute?  Can  one  think  the  Legislature, 
when  it  both  pronounced  the  act  unlawful  and  penalized  it,  in- 
tended to  legalize  the  contract  ?  There  is  a  wilderness  of  differ- 
ing cases  on  this  subject;  it  is  useless  to  try  to  analyze  them. 
We  are  cited  by  the  plaintiff  to  Ober  v.  Stephens,  54  W.  Ta.  354, 
holding  that  the  act  prohibiting  a  stock  broker  from  doing  busi- 
ness without  license  and  imposing  a  penalty  did  not  forbid  his 
recovery  for  service,  the  court  being  of  the  opinion  that  it  seemed 
that  the  penalty  would  sufficiently  answer  the  aim  of  the  statute* 
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That  concerned  only  revenue,  and  it  is  there  held  that  where  it 
concerns  only  revenue,  and  the  act  was  not  designed  for  the  pub- 
lic welfare  in  general,  it  is  likely  the  legislation  was  only  de- 
signed to  inflict  the  penalty. 

Toledo  Co.  v.  Thomas,  33  W.  Ya.  566,  is  cited  for  the  plaintiff. 
It  holds  that  the  act  that  foreign  corporations  may  do  business 
in  the  state  by  complying  with  certain  requirements,  and  not 
otherwise,  and  imposes  a  penalty,  does  not  avoid  a  contract,  but 
that  the  penalty  can  alone  be  resorted  to  to  enforce  the  statute. 
National  Bank  v.  Mathews,  98  U.  S.  621,  holds  that  such  a  bank 
can  enforce  a  deed  of  trust  given  to  secure  a  note  assigned  to  it. 
The  act  of  Congress  simply  prohibited  it  from  holding  real  es- 
tate under  mortgage.  There  was  no  penalty.  It  was  held  not  to 
come  under  the  prohibition.  The  case  is  inapt  here.  Niemey  v. 
Wright,  75  Va.  239,  involves  whether  a  seller  of  fertilizers  could 
recover  their  price  under  a  statute  saying  that  fertilizers  should 
be  labeled,  and  imposing  a  penalty  for  selling  those  not  so  lebel- 
ed.  The  court  said  the  general  rule  is  that  a  statute  containing 
a  prohibition  and  penalty  makes  the  act  unlawful,  but  that  it  did 
not  follow  that  it  made  a  contract  void.  It  admitted  that  when  the 
statute  is  silent,  and  contains  nothing  from  which  the  contrary 
can  be  properly  inferred,  a  contract  in  contravention  of  it  is  void. 
Conceding  this  general  rule,  the  court  said  that  "the  mere  im- 
position of  a  penalty  does  not  itself,  in  every  case,  necessarily  im- 
ply an  intention  by  the  legislature  that  every  such  contract  in 
contravention  of  the  statute  should  be  void  in  the  sense  that  it  is 
not  to  be  enforced  in  a  court."  The  court  allowed  a  recovery.  I 
mention  as  a  case  along  this  line  Middleton  v.  Arnolds,  13  Grat. 
489,  holding  that  bonds  given  for  land  sold  under  pretense  title 
can  be  collected  by  law.  The  statute  prohibited  sale  of  pre- 
tense title  and  imposed  a  penalty.  I  draw  a  marked  line  of  de- 
marcation between  those  cases  and  our  case.  The  statutes  which 
they  passed  upon  did  not  so  deeply  and  vitally  concern  the  pub- 
lic weal,  pure  official  conduct,  protection  against  bribery  of  school 
officers,  briber}'  of  public  officials,  misuse  and  waste  of  public 
money,  as  does  the  section  of  the  Code  governing  this  case.  The 
old  case  of  Wilson  v.  Spenser,  1  Band.  76,  lays  down  the  true 
rule  in  such  a  case  as  this  in  holding  that  neither  a  court  of 
equity  nor  law  will  enforce  a  contract  in  violation  of  laws  "en- 
acted for  the  public  good." 
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"Contract  in  violation  of  a  law  which  seeks  only  collection  of" 
revenue  is  not  void.  It  is  otherwise  when  the  design  of  the  law 
making  power  is  to  protect  the  public  from  fraud  in  the  contract 
or  for  the  promotion  of  some  object  of  public  policy."  Bank  v. 
McCosJcer,  82  Md.  518,  (51  Am.  St.  E.  418).  It  may  be  that  the 
distinction  is  not  sound,  and  that  also  contracts  against  laws 
made  only  to  protect  revenue  are  void.  Story  on  Contr.,  (5th 
Ed.),  sec.  758.  Many  cases  however  make  the  distinction.  £ 
Mechem  on  Sales,  sees.  1045,  1046;  Benj.  on  Sales,  (7th  Ed.)  by 
Bennett,  sec.  531;  Hammon,  Contracts,  p.  339. 

The  Supreme  Court  has  twice  said  that  if  the  statute  prohib- 
its and  penalizes  an  act,  and  is  silent  as  to  whether  the  contract 
is  void,  and  contains  nothing  from  which  the  contrary  may  be  in- 
ferred, a  contract  in  contravention  of  it  is  void.  Harris  v.  Run- 
nels, 12  How.  79;  Miller  v.  Ammon,  145  U.  S.  421.  Tested  by 
these  cases  this  contract  is  void. 

It  is  mentioned,  but  not  urged  in  argument,  that  Poling,  who 
as  agent  made  the  contract,  was  a  member  of  a  board  of  educa- 
tion of  another  district.  The  statute  makes  no  such  exception. 
It  prohibits  all  school  officers  from  acting  as  agents  or  being  in- 
terested in  sales  to  schools.  True,  we  see  that  if  he  were  one  of 
the  board  of  the  district  buying,  it  would  be  a  plainer  wrong 
against  law;  but  though  of  another  district  he  might  collude 
with  other  school  officers ;  he  might  have  from  his  office  undue 
influence  in  selling  articles  not  needed  or  for  excessive  price  to 
other  districts.  As  a  school  officer  he  should  do  no  act  to  the 
harm  of  any  district,  nor  be  induced  to  do  so  by  self-interest. 

The  statutory  provision  above  quoted  was  made  to  execute  sec- 
tion 9,  article  12  of  the  constitution,  reading  thus:  "No  person 
connected  with  the  free  school  system  of  the  State,  or  with  any 
educational  institution  of  any  name  or  grade  under  the  State  con- 
trol, shall  be  interested  in  the  sale,  proceeds  or  profits  of  any 
book  or  other  thing  used,  or  to  be  used  therein,  under  such  penal- 
ties as  may  be  prescribed  by  law :  Provided,  That  nothing  here- 
in shall  be  construed  to  apply  to  any  work  written,  or  thing  in- 
vented, by  such  person." 

This  seems  broader  than  the  statute  words.  It  is  very  com- 
prehensive and  sweeping  in  words  and  purpose,  and  the  statute 
words  should,  in  view  of  that  section  of  the  constitution,  be  given 
broad  remedial  meaning.    But  the  constitution  itself  would  make 
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this  contract  void.  It  would  apply  to  the  party  making  this  con- 
tract, though  he  was  not  an  officer  of  the  district  buying  the  arti- 
cles, because  of  the  words  "no  person  connected  with  the  free 
school  s}Tstem." 

It  is  merely  suggested  that  the  plea  should  set  out  that  the  dis- 
trict was  prejudiced,  and  offer  to  return  the  goods  sold.  If  the 
statute  makes  the  sale  void,  it  does  not  matter  whether  the  dis- 
trict was  prejudiced,  as  authority  cited  above  from  Cyc.  shows. 
The  law  implies  prejudice.  Offer  to  return  goods  is  not  a  condi- 
tion precedent  to  this  defense.  No  law  is  cited  to  support  this 
suggestion. 

It  is  suggested  that  the  plea  should  be  under  Code,  chapter 
126,  8e<ftion  5.  It  is  simply  a  plea  of  illegality  of  the  contract, 
not  of  fraud  in  its  procurement  or  breach  of  warranty,  or  failure 
of  consideration. 

Objection  is  made  to  the  affidavit  to  the  plea.  Where  is  the 
law  that  requires  such  a  plea  to  be  sworn?    None  is  cited. 

Judgment  affirmed. 

Affirmed. 


CHARLESTON. 

Weimeb,  Weight  &  Watkins  v.  Talbot. 

Submitted  June  16, 1904— Decided  November  22,  1904. 

Subrogation — Assignee. 

The  right  of  a  surety,  who  has  paid  the  debt  of  his  principal, 
to  be  subrogated  to  the  rights  and  remedies  of  the  creditor 
against  his  co-sureties,  may  be  assigned  to,  and,  undec  the  as- 
signment, enforced  ljy,  the  assignee,     (p.  261). 

Decree — Lien*-— Proof  of  Satisfaction  of  Lien. 

In  the  absence  of  evidence  to  the  contrary,  decrees  adjudi- 
cating liens  against  certain  land,  ordering  a  sale  of  the  land, 
confirming  the  sale  thereof  and  ordering  payment  of  the  liens 
out  of  the  proceeds  by  the  special  commissioners  into  whose 
hands  the  proceeds  of  sale  have  come,  in  sufficient  amount  to 
satisfy  a  certain  one  of  the  liens  bo  fixed  and  all  others  prior 
thereto,  is  sufficient  proof  of  satisfaction,  out  of  the  proceeds 
of  the  land,  of  the  lien  in  question,     (p.  262). 
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3.  Statute  of  Limitations — Judgment  Lien. 

Where  the  judgment  has  been  kept  alive  by  the  insuance 
thereon  of  successive  executions,  as  provided  by  section  10  of 
chapter  139  of  the  Code,  and  finally  satisfied  out  of  the  lands 
of  one  of  several  co-sureties  for  the  debt  out  of  which  the  Judg- 
ment originated,  and  a  suit  by  the  assignee  of  such  surety,  hold- 
ing his  right  of  subrogation  against  other  sureties,  brings  his 
suit  for  enforcement  of  that  right  against  the  lanas  of  one  of 
the  other  sureties,  within  ten  years  from  the  return  day  of  the 
last  execution  issued  on  the  judgment,  and  the  rights  of  no 
third  parties  have  intervened,  which  will  be  prejudiced  by  the 
enforcement  of  the  lien  by  way  of  subrogation,  such  suit  is  not 
"barred  by  either  the  statute  of  limitations  or  laches,     (p.  264). 

4.  •  Subrogation — Evidence — Oral  Proof  of  Payment  not  Sufficient. 

An  allegation,  by  way  of  defense  to  such  a  suit,  of  payment 
made  by  a  third  co-surety  of  his  portion  of  the  judgment,  is  not 
supported  by  oral  testimony  of  the  existence  of  a  release  of  the 
judgment  as  to  the  land  of  such  co-surety,  without  production 
of  the  release  or  a  copy  thereof  showing  payment  by  him,  or 
proof  of  satisfaction  of  the  lien  as  to  such  land  in  some  way 
other  than  by  payment  out  of  the  proceeds  of  the  lands  of  the 
other  surety,  sold  as  aforesaid  for  the  satisfaction  thereof,  (p. 
266). 

5.  Judgment  Lien — Oral  Proof  not  Sufficient — Lost  Papers. 

Allegations,  by  way  of  defense  to  such  a  suit,  that  there  re- 
mains in  the  hands  of  a  special  receiver  in  a  chancery  cause 
against  still  another  surety,  brought  for  the  enforcement  of 
liens  against  his  lands,  a  fund,  which  has  not  been  disposed  of. 
derived  from  rents  accruing  under  a  decree  by  which  the  lands 
of  such  surety  were  rented,  and  that  the  lands  of  such  surety 
were  sold  in  such  suit  for  an  amount  more  than  sufficient  to  pay 
all  of  the  liens  thereon,  and  that  the  judgment  in  question  was 
barred  from  participation  in  the  proceeds  thereof  by  the  failure 
of  the  creditor  to  assert  it  in  said  suit,  are  not  sustained  by 
oral  testimony,  based  on  Information  only,  to  the  existence  of 
such  fund,  in  the  hands  of  such  special  receiver,  and  to  the  un- 
derstanding of  the  witnesses  testifying,  that  there  was  a  sur- 
plus of  the  proceeds  of  the  lands  after  satisfying  all  the  judg- 
1  ments  asserted  in  said  suit,  none  of  the  decrees  in  said  suit  be- 
ing produced  in  support  of  the  allegation,  notwithstanding  the 
non-production  of  the  papers  in. the  cause  is  justified  by  proof 
of  their  loss.     (p.  267). 

6.  Co  Subety — Liability. 

The  measure  of  liability  of  the  co-surety  in  such  case  is  the 
whole  ameunt  of  principal  and  interest  paid  for  him,  with  In- 
terest thereon  from  the  date  of  payment,     (p.  268). 
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Appeal  from  Circuit  Court,  Barbour  County. 
Bill  by  Weimer,  Wright  &  Watkins  against  James  .W  Talbot 
and  others.    Decree  for  defendants,  and  plaintiffs  appeal. 

Reversed. 
J.  Hop  Woods,  for  appellants. 

Ice  &  Ice  and  C.  F.  Teter,  for  appellees. 

POFFEXBARGER,  PRESIDENT : 

The  assignability  of  a  right  of  subrogation  against  a  co-surety, 
proof  of  payment  of  a  judgment  out  of  the  proceeds  of  real 
estate  of  the  assignor  judicially  sold  to  satisfy  it,  and  mainten- 
ance of  the  lien  of  the  judgment  by  issuance  of  executions  there- 
on are  the  important  subjects  for  consideration  in  disposing  of 
this  cause. 

On  the  1st  day  of  February,  1886,  the  Farmers'  Bank  of  Phil- 
ippi  obtained  a  judgment,  in  the  circuit  court  of  Barbour  coun- 
ty, against  J.  W.  Talbot,  principal  debtor,  and  John  F.  Wood- 
ford, J.  E.  Heatherly,  Henry  A.  Gall,  J.  M.  Woodford,  Jacob  W. 
Robinson  and  Anthony  T.  Daniels,  sureties,  for  the  sum  of  $1,- 
781.80,  with  interest  thereon  from  January  30,  1886,  and  $3.75 
oosts.    Talbot  was  then  insolvemt.    Execution  was  immediately 
issued,  went  into  the  hands  of  the  sheriff  February  lo,  1886,  and 
was  returned  unsatisfied  by  order  of  plaintiff's  attorney  on  Feb- 
ruary 27,  1886.    One  month  later,  J.  M.  Woodford  assigned  and 
transferred  all  his  personal  property  to  trustees,  by  a  written  con- 
tract which  may  be  seen  by  reference  to  the  case  of  Heatherly  v. 
Bank,  31  W.  Va.  70,  72.    On  the  10th  day  of  May,  1886,  said 
bank  instituted  a  6uit  in  equity  against  said  J.  M.  Woodford 
and  numerous  other  defendants,  some  of  whom  are  judgment 
creditors,  for  the  purpose  of  subjecting  Woodford's  real  estate 
to  the  satisfaction  of  the  liens  thereon.    On  the  10th  day  of  July, 
1886,  after  the  commencement  of  said  suit  by  the  bank,  Weimer 
Wright  and  Watkins  recovered  a  judgment  against  said  Wood- 
ford for  $354.87  and  $12.20  costs,  and,  on  the  same  day,  Greer 
and  Laing  obtained  a  judgment  against  him  for  $983.64  and 
$12.20  costs.    On  this  last  judgment  $323.62  was  paid  March  5, 
1887. 

Sometime  in  the  year  1887,  James  E.  Heatherly,  one  of  the 
sureties  for  the  Talbot  debt,  commenced  a  suit  in  equity  to  re- 
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strain  the  Bank  of  Philippi  from  enforcing  payment  of  its 
judgment  against  him  and  obtained  a  decree  on  the  2  2d  day  of 
July,  1887,  adjudicating  that  the  personal  property  assigned  to- 
said  trustees  by  Woodford  should  be  treated  as  a  payment  pro 
tanto  of  judgments,  debts  and  liabilities  due  from  Woodford  to- 
said  bank,  and  that  the  principal  debtor  and  all  the  sureties  ex- 
cept Heatherly  should  pay  the  said  judgment  of  $1,781.80,  then, 
amounting,  with  its  interest,  to  $1,981.74,  and  awarding  execu- 
tion thereon.  On  the  30th  day  of  July,  1887,  the  execution  was 
issued,  and,  on  the  3rd  day  of  October,  1887,  returned  unsatisfied 
in  consequence  of  an  appeal  from  the  decree  awarding  it.  The 
nature  of  that  decree  and  the  disposition  of  the  appeal  from  it 
will  appear  by  reference  to  Heatherly  v.  Bank,  31  W.  Va.  70. 
Pending  these  proceedings,  Greer  and  Laing  commenced  a 
chancery  suit  against  Woodford  to  enforce  satisfaction  of  their 
lien,  and,  after  the  decision  of  this  Court,  in  Heatherly  v.  Bank,. 
the  three  causes,  Farmers*  Bank  of  Philippi  v.  Woodford  et  als, 
Heatherly  v.  Bank  and  Oreer  and  Laing  v.  Woodford  et  als,  were- 
heard  together,  on  the  19th  day  of  July,  1889,  when  a  decree  fix- 
ing the  liens  upon  Woodford's  property  and  directing  a  sale 
thereof  was  entered.  Sale  was  afterwards  made  and  confirmed  by 
a  decree  entered  on  the  30th  day  of  October,  1889.  From  these 
decrees  an  appeal  was  taken  and  they  were  reversed  and  the 
causes  remanded,  as  shown  in  Farmers'  Bank  v.  Woodford,  34 
W.  Va.  480.  The  modifications  of  the  decrees,  directed  by  this 
Court,  related  to  the  priorities  of  liens  and  distributioa  of  pro- 
ceeds of  the  sale  of  the  real  estate.  The  sale  itself  was  not  dis- 
turbed. Upon  the  mandate  of  this  Court,  the  circuit  court,  on 
the  4th  day  of  June,  1891,  made  another  decree,  altering  the 
order  of  payment  and  directing  a  distribution  of  the  proceeds  of 
sale  to  the  creditors  in  the  order  of  preference  thereby  fixed. 

Out  of  the  proceeds  of  the  personal  property  which  went  into 
the  hands  of  Teter  and  Gall,  trustees,  the  circuit  court,  by  its 
first  decree,  applied  $524.02  on  the  judgment  of  $1,781.80  as  of 
the  26th  day  of  September,  1887.  This  application  of  the  trust 
fund  was  one  of  the  errors  corrected  on  the  appeal.  By  the  last 
decree,  it  fras  ascertained  and  determined  upon  the  mandate  of 
this  Court  that  the  Farmers'  Bank  of  Philippi  had  the  sixth 
lien  upon  the  real  estate  of  James  M.  Woodford  for  the  sum  of 
$1,961.95  with  interest  from  September  26,  1887,  on  account  of 
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said  judgment  of  $1,781.80,  subject  to  a  credit  of  $594.13,  as  of 
November  4,  1889,  paid  by  John  F.  Woodford,  instead  of  the 
eighth,  as  determined  by  the  first  decree.  By  said  decree,  the 
court  ascertained  that  the  judgment  of  February  1,  1886,  with 
interest,  costs,  and  damages,  amounted,  on  the  19th  day  of  July, 
1889,  as  to  James  E.  Heatherly,  to  $2,357.69.  Execution  for 
that  amount  was  awarded  against  him  and  was  issued  on  the 
8th  day  of  July,  1891,  and  returned  September  7,  1891,  "no 
property  found/'  It  was  also  ascertained  that  the  judgment,  as 
to  all  the  other  defendants  was  of  the  original  amount,  subject 
to  the  credit  aforesaid  and  execution  was  awarded  against  them 
accordingly,  and  issued  on  the  8th  day  of  July,  1891,  and  re- 
turned on  the  26th  day  of  September,  1891,  by  order  of  the  air 
torney  for  the  plaintiff.  Prior  to  its  return,  the  officer  made 
this  memorandum  on  it,  "I  levied  this  execution  on  money  in  the 
Tygart's  Valley  Bank  sufficient  to  pay  exe.  on  September  5, 
1891." 

Early  in  these  preceedings,  to-wit,  October  22,  1887,  James 
M.  Woodford  executed  to  Greer  and  Laing  and  to  Weimer, 
"Wright  and  Watkins  a  written  assignment  of  "whatever  right  or 
cause  of  action"  he  had  or  might  have  "for  contribution  or  subro- 
gation or  otherwise"  against  his  co-sureties  or  either  of  them  "in 
the  judgment  for  $1,781.80  with  cost,"  etc.  These  assignees 
brought  this  suit  on  the  28th  day  of  March,  1900,  less  than  nine 
years  from  the  date  of  the  issuance  of  the  last  execution  on  the 
judgment,  to  be  substituted  and  subrogated  to  the  rights  of 
James  M.  Woodford  against  John  F.  Woodford  for  the  amount 
paid  on  said  judgment  out  of  the  proceeds  of  the  sale  of  said 
James  M.  W^odfords*  real  estate  in  excess  of  his  equitable  por- 
tion thereof,  which  the  plaintiff's  allege  was  one-half,  less  the 
payment  of  $594.13  paid  by  said  co-surety,  the  principal  debtor 
and  all  the  sureties  except  James  M.  Woodford  and  John  F. 
Woodford  having  been  insolvent,  by  reason  of  which  nothing 
was  collected  from  any  of  them  on  account  of  said  judgment. 
There  is  some  contention  of  payment  made  by  Heatherly,  one  of 
the  sureties,  and  of  ability  to  pay  by  the  estate  of  Eobinson,  an- 
other one  of  the  sureties,  but  these  questions,  for  convenience, 
will  be  postponed  for  the  present. 

That  an  equitable  claim,  such  as  the  right  of  a  surety,  who  has 
paid  the  debt  of  his  principal  or  more  than  his  equitable  part 
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thereof,  to  be  subrogated  to  all  the  rights  and  remedies  of  the 
creditor  against  his  co-sureties,   is  an  equitable  demand  for 
money,  which  may  be  assigned  in  equity,  would  seem  to  be  too 
plain  to  require  any  citation  of  authority.    Although  originally 
a  matter  of  ecpuitable  cognizance,  contribution  between  sureties 
long  ago  became  a  legal  right,  enforcible  by  courts  of  law. 
Brandt  on  Sur.  &  Guar,  section  289.    The  right  to  recover  at 
law  seems  to  be  limited  to  an  aliquot  part  of  the  debt,  to  be 
determined  by  a  division  according  to  the  whole  number  of  co- 
sureties, solvent  and  insolvent.    But  in  equity  a  surety  who  pays 
the  debt  of  his  principal  is  entitled  to  have,  as  contribution  from 
his  solvent  co-sureties,  a  pro  rata  amount  of  the  sum  paid  by 
him,  based  upon  the  number  of  solvent  co-sureties,  excluding  the 
insolvent  ones.    Brandt  on  Sur.  &Guar.  section  288;  Stores  Eq. 
PL  section  496;  Preston  v.  Preston,  4  Grat.  88;  Dent  v.  Waits 
Admr.,  9  W.  Va.  41.    Whether  the  right  in-this  case  is  legal  or 
equitable  is  immaterial.    As  an  equitable  demand  for  money  an 
assignment  of  it  is  enforcible  in  a  court  of  equity.     However, 
authority  for  the  proposition  is  not  wanting.     27  Am.  &  Eng. 
Enc.  Law,  271;  Pierce  v.  Garrett,  65  111.  App.  682;  York  v. 
LandiSj  65  X.  C.  535;  Bank  v.  German,  3  Pa.  St.  300;  Hare  v. 
Hadley,  54  X.  J.  Eq.  545. 

It  is  not  upon  non-assignability  of  the  right,  however,  that  the 
defense  is  based.  One  contention  is  that  payment  of  the  judg- 
ment out  of  the  proceeds  of  the  sale  of  James  M.  Woodfords'  real 
estate  is  not  proved.  The  decrees  hereinbefore  referred  to  are 
exhibited  with  the  bill  and  relied  upon  as  proof  of  payment.  They 
show  that  the  property  was  sold  for  $7,510.  The  debt  in  question 
was  made  by  the  last  decree  sixth  in  order  of  payment  and  these 
six  liens  amounted,  in  the  aggregate,  to  only  $2,834.66.  There 
were  judgments  amounting  to  $4,186.72  which  had  preference 
of  payment  out  of  the  fund  arising  from  the  sale  of  the  personal 
property,  but  that  fund  amounted  to  $4,200.52  which  was  prob- 
ably sufficient  to  cover  all  of  these  judgments  with  the  interest 
thereon.  Whether  \t  was  or  not,  the  decree  gave  preference  over 
the  bank  judgment  to  only  one  of  these  judgments,  that  of  A. 
Block  &  Co.  for  $325.00  which  was  one  of  the  first  six  liens  and 
included  in  the  total  of  $2,834.66.  Hence,  there  can  be  no  doubt 
as  to  the  sufficiency  of  the  proceeds  of  the  sale  of  the  real 
estate  to  pay  the  judgment  in  question.    But  it  is  urged  that  the 
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decrees  do  not  show  that  it  was  paid.  This  contention  is  based 
upon  certain  recitals  in  the  decrees.  One  is  in  the  decree  of 
July  19,  1889,  and  is  as  follows :  "But  no  part  of  the  proceeds 
of  the  sale  of  said  lands  shall  be  applied  to  the  satisfaction  of 
said  debt  of  $1,757.79  until  execution  thereon  has  been  issued 
and  returned."  This  is  the  same  judgment  reduced  by  an  erron- 
eous application  thereto  of  part  of  the  proceeds  of  the  personal 
property  which  was  corrected  on  the  appeal  as  above  stated. 
Other  recitals  relied  upon  are  in  the  decree  of  October  30,  1889. 
They  are  as  follows:  "But  nothing  herein  contained  shall  be 
construed  to  release  the  said,  proceeds  arising  from  the  sale  of 
said  lands  of  James  M.  Woodford  from  the  lien  existing  thereon 
in  favor  of  the  Farmers'  Bank  of  Philippi  for  his  equitable 
share  of  its  demand  against  him  and  others  for  said  sum  of  $1,- 

757.79,  when  the  same  shall  be  ascertained  after  allowing  him 
credit  of  $542.02,  with  interest  thereon  from  the  26th  day  of 
March,  1886,  paid  by  him  upon  the  original  judgment  of  $1,- 

781.80,  mentioned  in  said  decree  of  sale.  *  *  *  *  It  is 
further  ordered  that  whatever  sum  may  be  paid  on  said  debt 
shall  be  applied  as  a  credit  on  the  said  debt  8th  in  order  of  pri- 
ority aforesaid,  as  of  the  date  of  payment  thereof,  nothing 
herein  contained  shall  be  so  construed  as  to  prevent  said  Special 
Beceiver  fron  issuing  other  executions  for  the  said  debt  or  any 
balance  thereof,  and  the  amount  so  paid  by  said  J.  F.  Woodford 
shall  be  a  credit  on  said  execution  but  shall  be  no  release  to  him 
of  the  balance  thereof."  Another  is  in  the  last  decree,  carrying 
out  the  final  decree  of  this  Court  and  reads  as  follows :  "In  case 
execution  shall  issue  upon  the  said  debt  of  $2,359.89,  against 
aaid  Heatherly,  subject  to  the  credit  of  $594.13,  as  of  November 
4th,  1889,  paid  by  J.  F.  Woodford,  or  in  case  execution  shall 
issue  against  the  other  defendants  therein  for  the  sum  of 
$1,781.80,  and  $3.75  costs  with  interest  from  February  first, 
1886,  subject  to  the  credit  aforesaid,  and  the  said  debt  shall  be 
paid  by  any  of  the  said  defendants  therein  except  by  the  princi- 
pal J.  W.  Talbott,  then  in  that  event  it  is  further  adjudged,  * 
ordered  and  decreed  that  the  proceeds  of  J.  M.  Woodford's  landa 
in  or  which  may  come  into  the  hands  of  said  Commissioners  ap- 
plicable to  the  payment  of  said  debt  of  $1,961.95,  decreed  to  the 
Bank  of  Philippi,  shall  be  liable  to  such  co-surety  for  his  equita- 
ble proportion  of  said  debt  for  which  he  is  liable,  but  all  ques- 
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tions  touching  the  amount  thereof  are  reserved  for  such  order 
of  the  court  as  may  be  necessary  and  propper  to  protect  the  rights 
of  all  the  sureties  in  said  judgment."  From  what  has  been  said 
it  must  be  apparent  that  the  recitals  in  the  first  two  decrees  are 
now  without  effect,  for  they  were  reversed  and  held  for  naught 
in  so  far  as  they  fixed  the  order  of  distribution  of  the  money. 
The  recital  in  the  last  decree  does  not  stay  the  distribution  of  the 
fund,  but  only  reserves  to  the  court  the  power  to  enforce  contri- 
bution among  the  sureties.  This  cQntention,  however,  is  set  at 
rest  and  shown  to  have  no  foundation  hy  another  part  of  the  last 
decree  which  orders  payment  of  the  proceeds  upon  the*  debts  in 
the  order  fixed  by  that  decree.  It  reads  as  follows :  "It  is  fur- 
ther adjudged,  ordered  and  decreed  that  the  said  Commissioners, 
J.  Hop  Woods  and  Chas.  F.  Teter,  shall  withdraw  the  fund  de- 
posited in  Bank  by  a  foriher  order  herein  and  with  it  and  the 
proceeds  of  the  uncollected  notes  for  the  purchase  money  of  the 
lands  of  the  said  James  M.  Woodford  pay  the  debts  so  far  as  said 
funds  will  avail  in  the  order  herein  mentioned;  after  payment 
of  costs  and  expenses  as  herein  provided."  The  stay  in  the  de- 
cree of  July  19,  1889,  if  not  released  by  the  action  of  this  Court 
on  the  appeal  is  undoubtedly  released  by  the  decree  of  June  4, 
1891.  It  shows  conclusively  that  the  money  in  the  hands  of  the 
special  commissioilers  was  appropriated  to  and  directed  to  be 
paid  on  this  debt  and  it  would  be  a  most  violent  presumption  to 
say  that  these  commissioners,  special  officers  of  the  court,  had 
not  paid  over  the  money. 

Laches  and  the  statute  of  limitations  are  relied  upon  as  other 
defenses.  The  answer  to  this  is  that  the  assignment  made  by 
Woodford  to  the  plaintiffs  carries  the  benefit  of  the  judgment 
lien  upon  the  property  of  John  F.  Woodford  held  by  tBe  Farm- 
ers' Bank  of  Philippi.  On  satisfaction  of  the  judgment,  James 
M.  Woodford  became  entitled  to  all  the  rights  and  securities  for 
that  debt  held  by  said  bank.  By  his  assignment  to  the  plain- 
tiffs, he  invested  them  with  the  same  rights,  including  the  benefit 
of  the  lien  of  the  judgment  upon  the  lands  of  John  F.  Wood- 
ford. That  lien  was  not  allowed  to  lapse.  As  already  shown, 
executions  were  issued  upon  it  within  two  years,  and  before  the 
expiration  of  ten  years  from  the  date  of  the  first  of  the  execu- 
tions, another  one  was  issued  on  the  8th  day  of  July,  1891,  by 
reason  of  which  the  lien  would  continue  for  another  period  of 
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ten  years.  Before  the  expiration  of  that  time,  this  suit  was 
brought  to  enforce  the  lien.  Hence,  neither  the  statute  of  limi- 
tations nor  the  principle  of  laches  applies.  Code,  chapter  139, 
section  10.  The  lien  of  a  judgment  ceases  to  exist  when  the 
right  to  sue-out  execution  or  to  bring  a  scire  facias  or  action 
thereon  is  barred  by  the  statute  of  limitations  and  Hot  before. 
Shipley  v.  PeiB,  23  W.  Va.  48T.  "Where  execution  issues  with- 
in two  years  as  aforesaid,  other  executions  may  be  issued  on  such 
judgment  without  notice,  within  ten  years  from  the  return  day 
of  the  last  execution  issued  thereon,  on  which  there  is  no  return 
by  an  officer,  or  which  has  been  returned  unsatisfied."  Code, 
chapter  139,  section  10.  Since  the  lien  exists  as  long  as  execu- 
tion may  issue  on  the  judgment  or  scire  facias  or  action  thereon 
may  be  had,  neither  the  statute  nor  laches  can  bar  it,  for  the  lien 
gives  a  clear  right  to  satisfaction  of  the  judgment,  and  equity 
will  enforce  it.  Its  existence  precludes  the  possibility  of  any 
waiver,  abandonment,  lack  of  diligence  or  any  other  element  of 
laches.  , 

That  the  right  of  su&rogation  may  be  lost  by  lack  of  diligence 
in  its  assertion  against  third  parties  is  not  overlooked,  but  here 
the  rights  of  no  such  persons  have  intervened.  Such  lack  of 
diligence  is  termed  laches  in  Gring's  Appeal,  89  Pa.  St.  336,  but 
it  is  more  like  an  estoppel  in  pais  than  laches.  Laches  pre*- 
supposes  a  right  of  action  founded  upon  contract  or  cause  of 
equitable  relief  between  parties  to  a  contract  or  a  trans- 
action out  of  which  an  equity  arises.  It  is  a  failure  to  prosecute 
in  time  that  cause  of  action,  or  until  after  such  changes  in  con- 
sideration as  render  the  enforcement  of  the  right  inequitable, 
18  Am.  &  Eng.  Ency.  97.  Estoppel  in  pais  extends  beyond  the 
parties  to  the  cause  and  operates  in  favor  of  third  parties.  Her- 
man Est.  &  Ees  Jed.  section  7,  clauses  3  and  4 ;  Bates  v.  Bwigef, 
40  W.  Va.  420.  However  the  principle  may  be  classed,  there 
are  no  facts  calling  for  its  application. 

Whether  in  the  absence  of  a  lien,  the  enforcement  of  which 
gives  equity  jurisdiction  as  long  as  it  exists,  the  right  to  contri- 
bution in  equity,  where  the  plaintiff  seeks  more  than  an  aliquot 
part  of  the  debt  determined  by  a  division  by  the  whole  number  of 
the  sureties,  because  of  the  insolvency  of  some  of  them,  is  barred 
"by  the  five  years  statute  of  limitations,  does  not  arise  here.  Part 
of  such  claim  would  be  a  legal  demand  as  to  which  there  is  con- 
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current  jurisdiction  in  equity.  As  a  whole,  it  would  be  a  de- 
mand cognizable  only  in  equity,  unless  the  statute  has  wrought 
a  change  in  that  respect.  Section  3  of  chapter  101  of  the  Code- 
gives  to  a  surety  having  right  of  action  for  the  amount  paid  by 
him  a  summary  remedy.  •  It  says  he  may  "by  motion  in  the  cir- 
cuit court  of  the  county,  obtain  judgment  or  decree  against  any 
person  against  whom  such  right  of  action  exists  for  the  amount 
so  paid,  with  interest  from  the  time  of  payment,  and  five  per 
centum  damages  on  said  amount/'  Section  5  of  said  chapter 
says  that  if  the  principal  debtor  be  insolvent,  the  surety  against 
whom  a  judgment  or  decree  has  been  rendered,  may  obtain  a. 
judgment  or  decree  by  motion  in  the  circuit  court,  against  any 
co-surety  or  his  personal  representative  for  his  share,  in  law  or 
equity,  of  the  amount  for  which  the  first  mentioned  judgment 
or  decree  may  have  been  rendered ;  and  if  the  same  has  been  paid,, 
for  such  share  of  the  amount  so  paid,  with  interest  thereon  from 
the  time  of  such  payment.  The  objects  of  these  two  sections 
seems  to  be,  not  to  do  away  with  any  distinction  there  may  be 
between  law  and  equity  jurisdiction,  but  only  to  provide  more 
simple  and  speedy  remedies  for  the  surety  in  both  forums. 
Under  the  third  section,  he  may  have  either  a  judgment  or 
a  decree  by  motion.  Under  the  fifth  section,  he  may  have, 
by  motion,  either  a  judgment  or  decree,  if  a  judgment  or 
decree  has  been  rendered  against  him  on  the  contract  for  which 
he  was  surety.  Construction  of  these  provisions  is  not  proper 
here,  however.     Nothing  in  the  case  calls  for  it. 

The  answer  relies  upon  payment  by  Heatherly  of  his  portion  of 
the  judgment,  and  an  attempt  is  ijiade  to  sustain  this  affirma- 
tive allegation  by  the  evidence  of  a  witness  who  says  that  the 
release  deed  book  in  the  clerk's  office  of  the  county  court  shows 
that  Heatherly 's  share  has  been  paid.  Neither  the  release  itself 
nor  a  copy  thereof  is  produced  and  the  witness  does  not  under- 
take to  say  by  whom  th$  payment  was  made.  His  testimony  ifr 
only  secondary  evidence  and,  therefore,  could  not  be  considered, 
had  proper  objection  to  it  been  made,  and,  if  it  were  competent,, 
it  fails  to  show  that  Heatherly  paid  any  portion  of  the  judgment. 
It  only  shows  a  release  of  the  judgment,  without  indicating: 
who  paid  it.  Payment  out  of  the  proceeds  of  Woodford's  real 
estate  would  justify  the  execution  of  the  release  and  may  ae- 
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count  for  its  existence.    This  evidence  is  wholly  insufficient  to- 
sustain  the  allegation  of  payment  by  Heatherly. 

Another  defense  is  that  there  is  in  the  hands  of  C.  P.  Teter,. 
special  receiver  in  the  chancery  cause  of  P.  G.  Robinson  v.  J.  W. 
Bobinson,  one  of  the  sureties  for  the  bank  debt,  a  sum  of  money 
amounting  to  one  thousand  or  fifteen  hundred  dollars,  belong- 
ing to  the  estate  of  said  Bobinson,  and  derived  from  rents  of 
his  real  estate  under  a  decree  in  said  chancery  cause  of  Robinson 
v.  Robinson.  The  object  of  that  suit  seems  to  have  been  to  en- 
force the  lien  of  a  judgment  against  Robinson's  land,  and  the 
real  estate  was  evidently  placed  in  the  hands  #f  a  special  re- 
ceiver and  rented  for  a  time  before  it  wa/sold.  The  claim  is 
that  these  rents  were  never  applied  to  the  payment  of  any  judg- 
ments, and  still  remain  in  the  hands  of  a  special  receiver.  The 
only  evidence  of  this  is  the  testimony  of  John  P.  Woodford  and 
L.  D.  Bobinson,  a  son  of  the  said  J.  W.  Robinson,  who  died  be- 
fore the  institution  of  this  suit.  The  record  of  the  chancery  suit 
of  Robinson  v.  Robinson  which  would  show  what  became  of 
these  funds  and  the  proceeds  of  his  lands  is  not  produced.  It 
is  said  to  have  been  lost.  But  the  order  book  would  undoubted- 
ly show  something  concerning  the  disposition  of  his  estate. 
None  of  the  decrees  in  that  case  are  produced  in  the  effort  to 
substantiate  this  contention,  and  this  testimony  is  open  to  the 
objection  interposed  to  the  evidence  offered  concerning  the  al- 
leged Heatherly  payment.  It  proves  nothing.  John  F.  Wood- 
ford testifies  that  it  is  his  understanding  that  Robinson's  real 
estate  sold  for  more  than  enough  to  satisfy  all  the  liens  upon  it 
and  that,  but  for  the  failure  of  the  Farmers'  Bank  to  present  in 
that  suit  its  judgment  against  Bobinson,  that  surety  would  have 
paid  out  of  the  proceeds  of  his  real  estate  his  portion  of  the  debt. 
This,  again,  is  only  secondary  evidence  offered  without  any 
foundation  for  it  having  been  laid  and  it  falls  far  short  of  prov- 
ing the  affirmative  matter  of  defense  alleged.  The  witness  does 
not  state  what  the  judgments  against  Robinson  amounted  to, 
the  amount  realized  from  the  sale  of  his  real  estate,  the  costs 
of  the  suit,  or  any  of  the  facts  upon  which  the  issue  made  de- 
pends. He  does  not  even  say  of  his  own  knowledge  that  there 
was  a  surplus,  but  only  that  it  is  his  understanding.  Whether, 
if  proved,  the  matter  relied  .upon  would  be  a  good  defense,  it 
is  unnecessary  to  inquire. 
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The  defendant  also  relied  upon  the  alleged  levy  of  the  execu- 
tion of  July  8, 1891,  upon  money  in  the  Tygarts*  Valley  Bank,  to 
which  reference  has  been  made.  The  officer  who  made  the  memo- 
randum on  the  execution  testifies  that  there  was  in  fact  no  levy 
made.  He  saw  no  money,  had  none  in  his  hands  nor  any  do- 
minion over  it,  but  made  the  memorandum  upon  the  assurance 
of  the  cashier  that  the  money  would  be  forthcoming  at  any  time 
he  might  want  it.  Moreover,  he  amended  this  return,  if  such 
it  may  be  considered,  before  delivering  up  the  execution.  The 
memorandum  was  made  on  September  5,  1891.  On  September 
26,  1891,  .the  attorney  for  the  plaintiff  endorsed  upon  the  execu- 
tion an  order  directing  it  to  be  returned  unexecuted.  On  the 
execution,  the  officer  wrote  "returned  unexecuted  by  order  of 
Att'y  for  plaintiff."  Reading  all  these  endorsements  together, 
it  is  manifest  that  the  return  was  made  on  or  after  September 
26,  1891,  and  it  negatives  effectually  the  inference  of  any  satis- 
faction of  it,  or  liability  for  the  amount  of  it  by  the  officer, 
arising  from  the  memorandum  made  on  September  5,  1891. 

It  follows  from  these  conclusions  that  the  circuit  court  erred 
in  dismissing  plaintiffs'  bill.  They  are  clearly  entitled  to  en- 
force the  lien  of  the  judgment  against  the  real  estate  of  John 
F.  Woodford  for  one-half  of  the  judgment  of  February  1,  1886, 
with  interest  thereon  from  said  date  and  $3.75  costs,  less  the 
sum  of  $594.13  paid  by  said  John  F.  Woodford,  November  4, 
1889. 

By  the  decree  satisfied  out  of  the  proceeds  of  the  lands,  the 
principal  sum  in  the  judgment  and  interest  thereon  to  Septem- 
ber 26,  1887,  were  aggregated,  the  amount  ascertained  to  be 
$1,96L95,  and  interest  allowed  on  the  aggregate  from  said  date, 
and  the  proceeds  of  the  land  sold  were  held  liable  to  contribu- 
tion in  favor  of  any  of  Woodford's  co-sureties  who  might  sat- 
isfy the  decree,  on  the  basis  of  said  aggregate  sum,  subject  to 
the  credit  aforesaid.  Under  section  18,  chapter  131,  of  the  Code, 
a  decree  for  the  principal  with  interest  added  to  the  date  of  the 
decree,  June  4,  1891,  could  have  been  made,  allowing  interest 
on  the  aggregate  from  that  date.  Hence,  the  law  authorized  a 
decree  for  interest  upon  interest  after  decree,  in  that  way  and 
to  that  extent,  in  favor  of  the  creditor  against  all  the  sureties, 
and  upon  his  satisfying  the  decree  with  such  interest,  the  same 
right  passed  to  J.  M.  Woodford  against  his  co-sureties,  together 
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with  the  right  to  interest  on  the  whole  amount  paid  by  him  for 
his  co-sureties  from  the  date  of  payment.  Though  it  is  the  lien 
of  the  original  judgment  his  assignees  are  now  enforcing,  a  de- 
cree based  upon  the  same  lien,  has  rightfully  augmented  the 
principal  sum  by  the  addition  thereto  of  accumulated  interest 
as  aforesaid.  This  sum  was  further  increased  by  the  interest 
thereon  until  the  date  of  payment,  subject  to  deduction  of  the 
amount  paid  by  John  F.  Woodford,  as  of  the  date  of  that  pay- 
ment, and  one-half  of  the  judgment,  with  interest  thereon  as 
aforesaid  until  paid,  and  costs,  and  interest  on  the  aggregate 
from  the  date  of  payment,  subject,  however,  as  to  said  one-half, 
to  a  deduction,  as  of  November  4,  1889,  of  the  sum  of  $594.13, 
paid  by  John  F.  Woodford,  is  the  measure  of  liability  of  said 
John  F.  Woodford  by  way  of  contribution.  "The  aniount  of  the 
payment  made,  with  legal  interest,  is  the  measure  of  recovery." 
Faires  v.  Cockerell,  88  Tex.  428 ;  27  Am.  &  Eng.  Ency.  Law, 
207.  Out  of  that  sum,  if  sufficient,  the  plaintiffs  are  entitled  to 
have  satisfaction  of  their  judgments,  and,  if  insufficient  to  pay 
them  in  full,  it  is  to  be  applied  on  them  pro  rata.  But  the 
amount  for  tfhich  decrees  are  to  be  entered  can  be  more  con* 
veniently  ascertained,  under  these  principles,  in  the  circuit  court 
than  here. 

For  the  reasons  above  stated,  the  decree  complained  of  will  be 
reversed  and  the  cause  remanded  with  directions  to  enter  a  de- 
cree for  plaintiffs  in  accordance  with  the  principles  and  direc- 
tions herein  stated,  and  for  such  further  proceedings  as  the 
rules  and  principles  governing  courts  of  equity  may  require. 

Reversed. 


CHARLESTON. 


Eease  v.  Kittle.  |  ggf 


Submitted  June  17,  1904— Decided  November  22,  1904. 

1.    Coimucr— Continuing  Offtr. 

A  contract  in  writing  by  which  one  party,  for  a  valuable 
consideration,  agrees  to  sell  and  convey  to  the  other,  a  tract  of 
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land  for  a  specified  price  within  a  certain  time  thereafter,  the 
whole  amount  of  the  purchase  money  to  be  paid  in  cash  within 
snich  time,  and,  on  failure  to  take  and  pay  for  the  land  within 
the  time  stipulated,  the  contract  to  be  void,  is  a  continuing 
offer  to  sell,  and  not  revocable  within  the  time  limited,     (p.  278). 

:  2.     Contract — Option — A  ssignmen  t. 

Before  payment  or  tender  of  the  purchase  money  within  the 
time  stipulated,  such  contract  does  not  vest  in  the  person  to 
whom  the  offer  of  sale  is  made  any  title  to  the  land,  either  legal 
or  equitable,  and  his  assignment  of  his  rights  under  the  con- 
tract passes  no  title  to  the  assignee,     (p.  279). 

3.  Contract — Contract  not  Assignable. 

When  such  offer  is  made  to  a  particular  person,  and  not  to 

"    the  party  and  his  assigns,  it  can  be  accepted  and  enforced  by 

him  alone,  and  an  assignment  thereof  to  a  third  party  bestows 

no  right  upon  the  assignee  to  convert  the  offer  into  a  contract 

of  sale  by  tender,  or  payment,  of  the  purchase  money,    (p.  279). 

4.  Coxhract — Verbal  Acceptance  of  Contract 

Verbal  acceptance  of  such  contract  without  payment  or  ten- 
der of  the  purchase  money,  within  the  time  limited,  is  not  suffi- 
cient to  convert  the  offer  into  a  contract  of  sale.     (p.  280). 

Appeal  from  Circuit  Court,  Barbour  County. 
Action  by  F.  P.  Eease  against  C.  B.  Kittle  and  others.    De- 
-cree  for  plaintiff,  and  defendant  0.  C.  Womelsdorf  appeals. 

Reversed. 
W.  B.  Maxwell,  for  appellant. 
J.  B.  Ware  and  Feed  0.  Blue,  for  appellee.       r 

POFFEXBERGER,  PRESIDENT : 

The  principal  inquiry  in  this  case  is  whether  a  continuing 
offer  in  writing  under  seal,  to  sell  land,  irrevocable  because 
based  upon  a  valuable  consideration,  and  made  to  a  particular 
person,  vests  in  that  person  an  equitable  title  to  the  land  which 
he  can  convey  to  a  third  person  or  is  capable  of  assignment 
to  such  third  person. 

C.  B.  Kittle  executed  and  delivered  to  J.  E.  Howell  such  a 
contract  which  reads  as  follows,  omitting  formal  parts  and  de- 
scriptions of  the  land:  "That  the  aforesaid  C.  B.  Kittle  has 
this  day  agreed  to  give  the  aforesaid  J.  E.  Howell,  an  option 
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on  a  certain  tract  of  land  hereinafter  described  and  bounded, 
containing  fifty  acres  for  the  sum  of  $47.50-100  per  acre,  of 
which  $1.00  cash  in  hand  is  paid  the  recipt  of  which  is  here- 
by acknowledged.  Now  tPlhe  aforesaid  J.  E.  Howell  pays  the 
aforesaid  C.  B.  Kittle  the  aforesaid  sum  of  money  before  the 
exposition  of  5  yrs.  from  this  date,  the  aforesaid  C.  B.  Kittle 
binds  himself  to  make  the  aforesaid  J.  E.  Howell  a  general 
warranty  deed  for  the  aforesaid  tract  of  land  hereinafter  de- 
scribed. And  it  is  further  agreed  that  in  case  the  aforesaid 
J.  E.  Howell  fail  to  pay  the  aforesaid  C.  B.  Kittle,  the  afore- 
said sum  of  money  before  the  expiration  of  five  years  from  this 
date,  then  this  contract  is  to  be  void." 

Before  the  expiration  of  the  time  limit  fixed  by  this  paper 
Kittle  conveyed  the  land  to  O.  C.  Womelsdorf  by  deed  dated 
September  2,  1899,  reciting  a  cash  consideration  of  one  thous- 
and dollars.  On  the  12th  day  of  February,  1900,  Howell  ex- 
ecuted and  delivered  to  F.  P.  Bease,  a  paper  purporting  to 
assign  all  his  right  to  purchase  said  land,  and  all  rights  per- 
taining to  said  option,  and  further  stipulating  that  whenever 
Howell  should  settle  with  Kittle,  the  amount  due  Kittle,  about 
ninety  dollars,  should  be  paid  Howell  by  Bease.  On  or  about 
the  16th  of  November,  1900,  Bease  sent  his  agent  to  Kittle  to 
close  the  option  and  pay  the  purchase  price  of  the  land,  but 
the  latter  refused  to  accept  the  money  or  to  make  a  deed,  and 
Bease  caused  a  written  notice  of  his  claim  under  the  assign- 
ment from  Howell,  his  own  acceptance  of  the  option  accord- 
ing to  its  terms  and  his  readiness  and  willingness  to  make  pay- 
ment of  the  purchase  money,  to  he  served  on  Kittle  on  the  16th 
day  of  November,  1900.  Immediately  afterwards,  Bease 
brought  this  suit  in  equity  to  compel  specific  performance  of 
the  alleged  contract,  making  Kittle,  Womelsdorf,  Howell  and 
certain  creditors  of  Kittle  defendants,  and  the  court  granted 
the  relief  prayed  for. 

Some  other  features  of  the  case,  based  upon  facts  not  yet 
stated,  will  be  noticed  later  on,  as  upon  mature  consideration 
they  are  considered  insufficient  to  change  the  case  as  stated. 
They  are  postponed  to  avoid  possibility  of  confusion  in  the  dis- 
cussion of  the  main  question  which  is  one  of  great  importance 
in  this  State  where  so  much  valuable  property  is  constantly 
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changing  hands  under  instruments  similar  in  character  and  form 
to  the  one  above  described. 

That  this  contract,  if  such  it  may  be  termed,  without  accept- 
ance in  the  manner  therein  prescribed,  namely,  payment  of  the 
whole  amount  of  purchase  money  within  the  time  limited,  for 
it  expressly  says  that  if  full  payment  is  not  made  within  that 
time,  it  shall  be  void,  is  a  unilateral  contract,  binding  only  one 
party,  and  giving  him  no  right  of  action  in  any  event  against 
the  other  party,  seems  to  admit  of  no  doubt.  It  is  a  mere  offer 
on  the  part  of  Kittle  to  sell  at  a  certain  price  at  any  time  within 
five  years,  and  it  does  not  bind  him  to  convey  except  upon  pay- 
ment of  the  entire  purchase  money.  It  contains  no  covenant 
on  the  part  of  Howell  to  take  the  land  within  the  period  of  five 
years  or  at  any  other  time.  His  failure  to  do  so  gives  no  right 
of  action  for  damages  nor  can  the  contract  be  enforced  against 
him  in  equity.  It  is  well  settled  that  ordinarily  a  court  of  equity 
will  not  compel  specific  performance  of  a  contract  when  the 
agreement  is  of  such  nature  that  an  action  at  law  will  not  lie 
for  damages  for  a  breach  of  it.  5  Vern.  Abr.  537.  There  are 
some  exceptions  to  this  rule  in  favor  of  contracts  peculiar  in 
their  nature.  Where  the  option  is  founded  upon  a  valuable 
consideration,  the  holder  of  it  may  compel  performance  of  the 
offer  although  there  is  no  covenant  on  his  part  to  take  and  pay 
lot  the  property.  Illustrations  of  this  are  found  where  a  lease 
is  taken  which  contains  a  stipulation  providing  that,  at  any  time 
during  the  lease  or  at  its  expiration,  the  lessee  shall  have  the 
right  to  purchase  the  property  at  a  price  named.  By  this,  he  is 
not  bound  to  purchase  and  only  has  the  privilege  of  doing  so, 
but  he  may  enforce  specific  performance  of  it  by  tfe  lessor.  And 
a  purchaser  of  the  land  so  leased,  must  take  notice  of  this  right 
of  purchase  in  the  optionee,  for  his  possession  is  sufficient  no- 
tice to  put  a  stranger  upon  inquiry,  and  he  is  held  to  have 
knowledge  of  all  rights  on  the  part  of  the  tenant  which  reasona- 
ble inquiry  would  h$ve  disclosed.  Kerr  v.  Day,  14  Pa.  St.  112, 
citing  numerous  English  and  American  cases.  "It  is  now  well 
settled  that  an  optional  agreement  to  convey  or  renew  a  lease, 
without  any  covenant  or  obligation  to  purchase  or  accept,  and 
without  any  mutuality  of  remedy  will  be  enforced  in  equity,  if 
made  upon  proper  consideration,  or  forms  part  of  a  lease  or 
other  contract  between  the  parties  that  may  be  the  true  con- 
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oderation  for  it."  Hawralty  v.  'Warren,  3  C.  E.  Green  (X.  J.) 
124,  (90  Am.  Dec.  613) ;  Bathhouse  v.  Mohlen,  3  Johns.  43-i; 
8eton  v.  Slade,  7  Tes.  265;  Fowle  v.  Freeman,  9  Ves.  351; 
Western  v.  Russell,  3  Ves.  &  B.  192;  Aormand  v.  Anderson, 
2  Ball  &  B.  350;  C7a«m  v.  Bailey,  14  Johns.  484;  Sfree*  Rail- 
way Co.  v.  Spenser,  156  Pa.  St.  85,  (36  Am.  St.  22) ;  //o?/^  v. 
Jacl-son,  24  Ore.  89;  Souffra'm  v.  McDonald,  27  Ind.  269; 
Siansbury  v.  Fringer,  11  Gill  &  John.  (Md.)  149;  Maughlin  v. 
Perry.    35  Md.  353. 

This  apparent  exception  to  the  rule,  harmonizes  with  other 
principles  of  the  law,  concerning  rights  founded  upon  considera- 
tion. Thus,  a  license  coupled  with  an  interest  is  irrevocable, 
while  one  unconnected  with  any  interest  on  the  part  of  the  li- 
censee is  always  revocable.  An  agency  coupled  with  an  interest 
is  also  irrevocable,  but  if  the  agent  has  no  interest  in  the  busi- 
ness his  powers  may  be  cut  off  at  any  time.  A  man  may  be  will- 
ing to  take  a  lease  with  the  privilege  of  the  purchase  of  the 
property,  or  a  renewal  of  the  lease  but  unwilling  to  accept  it  in 
any  other  way.  The  option  of  purchase  inserted  in  the  lease  is 
the  inducement  to  the  contract  on  both  sides.  Without  it  the 
owner  is  unable  to  procure  a  contract  of  lease,  and  but  for  it,  the 
lessee  would  not  take  the  property.  His  purpose  may  be  to 
bniM  up  a  mercantile  or  other  kind  of  business  with  a  view  to 
permanent  location,  if  he  succeeds,  and,  with  the  intention  to 
purchase,  if  he  does  succeed,  and  the  wish  to  be  free  to  abandon 
the  property  at  the  end  of  his  term,  if  his  experiment  should 
prove  to  be  unsuccessful.  It  is  a  partially  executed  contract  so 
far  as  he  is  concerned,  for  by  taking  the  lease,  he  has  paid  for 
that  right  of  purchase  and,  having  secured  it,  may  exercise  it 
or  abandon  it  at  his  pleasure.  In  Stansbury  v.  Fringer,  11. Gill. 
&  John.  149,  the  court  say :  "When  a  contract  consists  of  sev- 
eral distinct  and  separate  stipulations  on  one  side,  and  a  legal 
consideration  is  stated  on  the  other,  it  must  be  considered  that 
the  entire  contract  was  in  the  contemplation -of  the  parties  in 
each  particular  stipulation,  and  formed  one  of  the  inducements 
therefor,  and  no  one  stipulation  can  be  supposed  to  result  from, 
or  compensate  for  the  consideration,  or  any  portion  of  it,  exclu- 
sive of  other  stipulations,  unless  the  parties  have  expressly  so 
declared." 

In  Benedict  v.  Lynch,  1  John  Ch.  370  (7  Am.  Dec.  484,)  Chan- 
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cellor  Kent  said:  "It  has  been  ruled  in  several  cases,  Armiger 
v.  Clarke,  Bunb.  111. ;  Bromley  v.  Jeffries,  2  Yern.  415,  that  a 
bill  for  specific  performance  will  not  be  sustained,  if  the  remedy 
be  not  mutual,  or  where  one  party  only  is  bound  by  the  agree- 
ment. This  doctrine  received  a  very  clear  illustration,  and  an 
•explicit  sanction  in  a  late  decision  by  Lord  Eedesdale,  Lawren- 
son  v.  Butler,  1  Schoale  &  Lefroy  13.  Though  there  are  other 
•cases  in  which  an  agreement  has  not  been  deemed  within  the 
statute  of  frauds,  and  specific  performance  has  been  decreed, 
when  the  contract  was  signed  only  by  the  party  sought  to  be 
charged;  Seton  v.  Slade,  7  Ves.  265;  Fowle  v.  Freeman,  9  Yes. 
351;  yet  the  contrary  opinion  appears,  from  the  most  recent  de- 
cisions, to  be  now  prevailing;  Champion  v.  Plummer,  5  Esp.  N. 
P.  240;  Huddleston  v.  Briscoe,  11  Ves.  592." 

The  peculiarity  of  contracts  of  this  class,  which  makes  them 
anomalous  and  sometimes  difficult  to  construe,  is  the  want  of 
mutuality  of  remedy.  The  distinction,  however,  between  want 
of  mutuality  of  xemedy  and  lack  of  mutuality  in  the  contract 
must  not  be  overlooked.  The  privilege  of  purchase  is  bought 
and  paid  for.  The  contract  of  purchase  of  the  privilege,  the 
option,  not  the  contract  of  purchase  of  the  land,  is  fully  per- 
formed, by  the  optionee.  It  is  executed  on  his  side,  and  needs 
no  remedy  for  its  enforcement.  It  is  executory  and  unperform- 
ed on  the  other  side  and  may  be  enforced.  Here  again  it  is  to 
be  observed,  in  cases  of  this  kind,  the  court  does  not,  strictly 
speaking,  enforce  the  option.  What  it  really  enforces  perform- 
ance of  is  a  contract  of  sale  that  grows  out  of  the  option  and  to 
which  the  plaintiff  has  been  able  to  bind  the  defendant  by  rea- 
son of  the  option.  The  defendant  has  made  an  offer  which  he 
cannot  withdraw.  The  plaintiff  accepts  it  by  tender  of  the 
money.  This  makes  a  complete  contract  of  sale,  enforcible  in 
-equity.  The  defendant  needs  no  remedy  against  the  plaintiff 
because  the  offer  is  so  drawn  that  the  latter  must  perform  or 
tender  performance  of  every  duty  to  be  performed  by  him  in 
the  premises,  before  any  contract  of  sale  is  affected.  It  comes 
to  life  by  full  antecedent  performance  of  all  requirements  on 
the  part  of  the  plaintiff.  This  vests  in  him  an  equitable  title. 
The  defendant  then,  and  not  until  then,  becomes  a  trustee,  hold- 
ing the  legal  title  for  the  use  of  the  plaintiff.  Equity  is  with- 
out power  to  give  any  aid  until  the  partfes*  are  in  this  situation. 
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So,  it  is  the  contract  of  sale,  growing  out  of  the  option,  that  is 
finforcible  in  equity. 

Some  decisions  of  reputable  courts  hold  contracts  like  the  one 
under  consideration  to  be  of  the  same  class.  Thus,  Ross  v. 
Parks,  93  Ala.  153,  decides  that,  "A  writing  signed  by  the  owner 
of  a  tract  of  land,  promising  to  sell  and  convey  to  another  on  pay- 
ment of  a  specified  sum  by  a  named  day,  and  reciting  the  pay- 
ment of  a  nominal  sum  as  its  consideration,  is  a  valid  contract, 
though  not  signed  by  the  other  party ;  and  a  court  of  equity  will 
enforce  it,  at  his  instance,  not  only  against  the  owner  of  the  land, 
but  also  against  a  subsequent  purchaser  from  him  with  notice; 
nor  is  it  necessary  to  the  maintenance  of  such  bill  that  the  com- 
plainant should  be  in  possessioin  of  the  land."  That  contract 
concluded  with  this  clause,  "We  acknowledge  the  receipt  of  50 
cents  on  this  contract,  as  an  advance  payment  thereon;  and 
should  the  balance  herein  agreed  to  be  paid  at  the  (time)  agreed 
on,  we  hereby  agree  to  accept  said  advance  payment  as  a  consid- 
eration for  the  cancellation  and  annulment  of  this  contract,  and 
said  contract  shall  be  so  treated  and  held  for  naught."  Johnson 
v.  Trippe,  33  Fed.  Eep.  530,  enforces  a  similar  contract.  It 
gave  the  period  of  one  year  in  which  to  purchase  at  the  price  of 
one  thousand  dollars,  fifty  dollars  was  paid  on  it,  and  it  provided, 
that,  if  the  balance  should  not  be  paid  within  the  year,  the  con- 
tract, which  the  parties  termed  an  option  bond,  should  be  null 
and  void.  In  these  two  cases,  the  agreements  were  termed  uni- 
lateral contracts,  because  there  was  a  remedy  on  one  side  only. 
But  there  was  no  want  of  mutuality  in  the  contract  for  the  priv- 
ilege of  purchase.  That  was  paid  for  just  as  in  the  case  of  a 
lease  with  privilege  to  purchase.  In  the  first  of  these  two  cases, 
the  consideration  was  only  fifty  cents,  but  it  was  held  to  be 
sufficient  for  the  privilege.  In  the  other,  it  was  fifty  dollars  and 
the  contract  said  that  it  should  be  forfeited  in  case  of  failure  to 
complete.  In  both  of  the  cases,  the  consideration  might  be  said 
to  have  been  inadequate,  because  the  fifty  cents  in  one  was  mere- 
ly nominal,  and  it  appears  that,  in  the  other  case,  the  optionor 
was  offered  $1,500.00  for  his  land  before  the  expiration  of  the 
year  in  which  the  optionee  had  the  right  to  take  it  at  one 
thousand  dollars. 

A  peculiarity  of  these  two  conrtacts  is  that  in  no  event  could 
the  optionor  have  any  remedy  against  the  optionee.    He  could 
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not  sue  within  the  time  limited  for  performance,  for  all  that 
time  was  accorded  to  the  optionee  in  which  to  perform  or  not 
as  he  might  elect.  The  contract  provided  that,  upon  the  ex- 
piration of  that  time,  it  should  be  null  and  void,  so  that  neither 
party  could  then  have  any  remedy  against  the  other.  That  is 
one  of  the  peculiarities  df  the  contract  in  this  case.  There  was 
no  time  when  Kittle  could  sue  Howell.  He  could  not  sue  with- 
in the  five  years  nor  after  the  expiration  of  that  period.  How- 
ever, there  is  mutuality  in  the  contract  for  a  consideration  has 
been  paid,  although  it  is  insignificant  ra  amount.  In  Giujer  v. 
Warren,  175  111.  32 8,  upon  a  contract  somewhat  similar,  in 
which  the  consideration  was  one  dollar  for  the  privilege  of 
purchase  within  about  a  year  with  a  stipulation  that  by  the 
payment  of  fifty  dollars,  on  or  before  the  expiration  of  that 
time,  it  should  be  extended  for  another  year,  which  sum  wTas 
paid,  and  the  option  thus  kept  alive,  the  court  said  the  rule  re- 
quiring mutuality  has  no  application  to  an  option  contract 
like  the  one  here  under  consideration.  There  is  here  an  op- 
tional sale  upon  a  fair  consideration.  The  consideration 
named  in  the  written  agreement  is  one  dollar.  As  the  parties 
agree  to  sell  an  option  to  buy  for  the  sum  of  one  dollar,  there 
is  no  reason  why  such  an  expression  or  consideration  is  not 
an  adequate  one.  No  reference  is  made  to  the  cash  pa}rment 
of  fifty  dollars  for  the  extension  of  time. 

A  case  involving  a  question  somewhat  similar  to  the  case  last 
above  mentioned  is  Lowthcr  Oil  Co,  v.  Guffey,  52  W.  Va.  88, 
in  which  an  oil  lease  was  given  upon  a  recited  consideration  of 
one  dollar,  providing  that,  in  the  event  of  failure  to  complete 
a  well  within  two  years,  the  grant  should  become  void  unless 
kept  alive  by  the  payment  of  an  annual  rent.  Judge  Dext, 
speaking  for  the  Court,  said :  "While  one  dollar  is  a  small  con- 
sideration, yet  it  is  a  valuable  consideration  and  the  Court  can- 
not say  that  it  was  inadequate  under  the  circumstances,  as  the 
lessors  did  not  consider  it  so.  It  was  only  intended  to  hold 
the  grant  for  two  years,  and  after  that  time  a  further  consider- 
ation to  prevent  forfeiture  was  provided.  During  the  two 
years,  the  lessors  did  not  object  to  the  inadequacy  of  the  con- 
sideration and  it  is  too  late  to  do  so  now."  For  this,  he  cites 
certain  similar  cases,  as  will  be  seen  by  reference  to  the  opinion^ 

Courts  of  law,  as  a  rule,  will  not  enter  upon  any  inquiry  as 
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to  the  adequacy  of  a  considertaion  in  a  contract.  They  pre- 
sume tHis  to  have  been  determined  by  the  parties  to  the  corn- 
tract,  if  they  are  capable  of  contracting.  Duffy  v.  Shvckey,  71 
Am.  Dec.  348;  Bell  v.  Hewitt,  24  Ind.  282;  Hind  v.  Holdship, 
&  Am,  Dqc.  107;  Woolfolk  v.  Blount,  9  Am.  Dec.  736.  "A  dif- 
ferent rule  would,  in  every  case,  impose  upon  the  court  the 
necessity  of  enquiring  into,  and  of  determining  the  value  of  the 
property  received  by  the  party  giving  the  promise.  Such  a 
course  is  obviously  impracticable.  In  all  cases,  therefore,  where 
the  assumption  or  undertaking  is  founded  upon  the  sale  or  ex- 
change of  merchandise  or  property,  or  upqn  other  than  a 
money  consideration,  and  the  promise  had  been  deliberately 
made,  the  law  looks  no  further  than  to  see  th^t  the  ohligation 
rests  upon  a  consideration,  that  is,  one  recognized  as  legal,  and 
•of  some  value.  But  the  reason  of  the  rule  ceases,  and,  hence, 
tbS  tule  ceases,  when  applied  to  contracts  to  pay  money  and 
founded  solely  upon  a  money  consideration."  Shepard  ▼. 
Rhodes,  7  E.  L  4£0.  After  noting  some  apparent  exceptions 
to  this  rule,  the  court  proceeds  as  follows :  "Aside  from  these 
and  pome  other  exceptions,  at  common  laur,  a  contract  for  the 
exchange  of  uneqtial  sums  of  money  at  the  same  time,  or  at 
different  times,  when  the  element  of  time  is  no  equivalent,  is 
not  binding;  and,  in  such  cases,  courts  may  and  do  enquire 
into  the  equality  of  the  contract;  for  its  subject  matter,  upon 
both  sides,  has  not  only  a  fixed  value,  but  is  itself  the  standard 
of  all  values;  and  so,  for  the  difference  of  value,  there  is  no 
•consideration."  Courts  of  equity,  however,  will  reftise  to  en- 
force the  specific  performance  of  contracts  because  of  inade- 
quacy of  the  consideration,  for  the  exercise  of  the  power  to  com- 
pel specific  performance  rests  in  the  sound  discretion  of  the 
court:  but  in  the  case  of  a  contract  for  the  sale  of  land  the  in- 
adequacy, to  stay  the  hand  of  the  court,  must  be  so  gross  as  to 
be  evidence  of  fraud.  Seymour  v.  Delancy,  3  Cow.  (X.  Y.) 
445,  (15  Am.  Dec.  270).  A  note  to  this  case,  in  15  Am.  Dea 
citing  a  large  number  of  authorities,  says  that  the  rule  as  set- 
tled bx  Lord  Eldon  and  Sir  William  Grant  is  "That  inadequacy 
of  consideration  is  no  ground  for  refusing  to  enforce  a  contract 
specifically  unless  it  is  so  gross  as  to  amount  to  conclusive  or,  at 
kast.  satisfactory  evidence  of  fraud,  or  unless  accompanied  by 
other  circumstances  going  to  show  fraud."    Whether,  under  this 
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rule,  a  court  ought  to  refuse  specific  performance  of  an  optional 
contract  of  sale  for  five  years,  based  upon  a  consideration  of  one 
dollar,  by  which  a  man  deprives  himself  of  the  power  to  dispose 
of  his  land  for  so  long  a  time,  is  a  question  we  are  not  called 
upon  to  decide,  for  the  reason  that  another  principle'of  law,  ap- 
plicable to  contracts  of  this  kind,  eff  ecu  tally  precludes  the  grant- 
ing of  the  relief  sought. 

A  contract  of  this  kind  is  in  no  sense  a  sale  of  the  land,  and 
vests  no  equitable  title  in  the  optionee.  It  amounts,  at  the  most, 
to  an  irrevocable  privilege  of  purchase.  It  is  unlike  an  accepted 
offer  of  sale  which  constitutes  a  contract  of  sale,  giving  mutual- 
ity of  remedy  to  both  parties,  by  which  either  may  enforce  the 
specific  performance  of  it.  "An  option  contract  to  purchase  is 
but  a  continuing  offer  to  sell,  and  conveys  no  interest  in  the 
property."  Caldwell  v.  Frazier,  68  Pac.  Rep.  1076.  This  was 
the  case  of  a  lease  with  an  option  of  purchase,  which,  as  above 
shown,  is  in  all  respects,  similar  to  the  contract  involved  here- 
Between  the  offer  and  acceptance,  the  improvements  on  the 
property  were  destroyed  by  fire  and  the  plaintiff  sought  perform- 
ance of  the  contract,  with  the  improvements  restored  or  with  an 
abatement  in  price  equal  to  the  value  of  the  lost  improvements. 
The  court  held  that  he  had  no  interest  in  the  property  at  the  time 
of  the  fire,  and,  having  accepted  the  contract  after  the  loss,  he 
must  pay  the  full  price.  Upon  a  similar  contract  in  Gilbert  v. 
Park,  28  0.  St.  276,  the  court  held  that  the  optionee  had  no- 
title  to  the  land.  There  was  a  loss  by  fire  of  property  on  the 
premises  covered  by  insurance.  After  the  loss,  the  optionee 
made  his  election  to  take  the  property  and  endeavored  to  hold 
the  insurance  money,  but  was  not  permitted  to  do  so.  A  simi- 
lar case  is  that  of  Edtrards  v.  Vest,  7  Ch.  Div.  858.  The  court 
held  as  follows :  "Under  the  terms  of  a  lease  the  landlord  cove- 
nanted to  insure,  and  the  tenant  had  the  option  to  purchase  for 
a  fixed  sum.  Before  the  time  for  exercising  the  option,  the 
buildings  demised  were  burnt,  and  the  landlord  received  the 
insurance  money.  The  tenant  then  exercised  his  option  to  pur- 
chase, and  claimed  the  insurance  money  as  part  of  his  pur- 
chase: Held,  that,  under  the  circumstances,  the  tenant  had  no 
claim  to  the  insurance  money." 

Although  based  upon  a  consideration,  it  is  but  an  offer,  a 
privilege  extended,  differing  from  an  ordinary  offer  only  in  this, 
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that  it  is  not  revocable,  because  based  upon  a  valuable  consid- 
eration. An  assignment  of  it,  therefore,  passes  no  interest  in 
the  property  to  which  it  relates.  Hence,  Howell's  assignment  to 
Bease  could  carry  nothing  except  the  continuing  offer  of  pur- 
chase. That,  he  had  no  right  to  pass  to  another.  The  offer 
was  limited  to  him,  it  was  not  made  to  the  world  at  large,  nor 
does  the  contract  say  it  was  made  to  J.  E.  Howell  and  his  as- 
signs. Whether  if  it  did,  he  might  turn  it  over  to  another, 
there  is  no  occasion  to  say.  The  offer  is  personal  to  him.  As 
this. is  coal  land,  it  may  be  said  that  it  is  immaterial  to  whom 
the  sale  is  made  and  that  the  reasons  for  limiting  an  offer  to 
sell  to  a  particular  person  in  the  case  of  property  near,  or  ad- 
jacent to,  a  man's  residence  or  to  the  residence  of  a  relative,  a 
friend  or  a  neighbor,  do  not  apply.  But  there  is  no  rule  counte- 
nancing any  such  exception.  The  authorities  say  that  an  offer 
made  ft)  a  particular  person  can  be  turned  into  a  contract  by 
him  alone.  "When  an  offer  is  made  to  a  particular  person,  it 
can  be  accepted  by  him  alone  and  is  not  assignable  to  another." 
9  Cyc.  255.  In  Newton  v.  Newton,  11  E.  I.  390,  (23  Am.  Eep. 
476),  the  court  held  as  follows:  "Defendant  gave  J.  S.  a  bond 
conditioned  that  J.  S.  might,  at  his  own  option,  within  a  certain 
time,  purchase  certain  real  estate  belonging  to  defendant  upon 
paying  a  sum  named.  J.  S.  dying  before  the  expiration  of  the 
time  without  having  availed  himself  of  the  option.  Held,  that 
the  option  was  neither  a.  chose  in  action  nor  a  transmissible 
right  of  property,  but  a  personal  privilege  in  J.  S.,  and  that 
upon  his  death  the  bond  lapsed. 

This  accords  with  a  general  principle  of  the  law  of  contracts. 
"A  party  has  a  right  to  select  and  determine  with  whom  he  will 
contract,  and  cannot  have  another  person  thrust  upon  him  with- 
out his  consent.  It  may  be  of  importance  to  him  who  performs 
the  contract,  as  when  he  contracts  with  another  to  paint  a  pic- 
ture, or  write  a  book,  or  furnish  articles  of  a  particular  kind, 
or  when  he  relies  upon  the  character  or  qualities  of  an  indi- 
vidual, or  has,  as  in  this  case,  reasons  why  he  does  not  wish  to 
deal  with  a  particular  party/'  Boston  Ice  Co.  v.  Potter,  123 
Mass.  28,  (25  Am.  Rep.  9).  The  nature  of  that  contract  will 
appear  from  the  head  note  of  the  case  which  reads  as  follows: 
aA,  who  had  purchased  ice  from  B.  under  a  contract,  becoming 
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dissatisfied,  terminated  that  contract  and  made  a  new  contract 
for  ice  with  C.  B.  afterwards  bought's  C/s  business  and  deliv- 
ered ice  to  A,  who  had  no  notice  or  knowledge  of  the  purchase 
until  after  the  ice  was1  delivered  and  used.  Held,  that  B.  could 
not  recover  for  the  ice  from  A."  In  Wilder  v.  Wheeler,  60  N". 
H.  351,  the  defendant  had,  in  consideration  of  one  dollar  and 
an  annual  rent  of  six  dollars,  granted  to  a  cotton  factory  the 
right  to  lay  down  an  aqueduct  upon  his  land  and  draw  water 
therefrom  for  the  use  of  the  factory,  and  the  court  held  that 
he  did  not  thereby  have  an  assignable  interest,  as  the  contract 
used  no  words  of  inheritance  and  it  could  not  be  inferred  from 
the  language  of  the  whole  deed  that  there  was  any  intent  of  the 
parties  that  the  right  should  be  assignable.  The  company,  after 
making  the  connection  and  using  water  for  a  long  time,  con- 
veyed its  buildings  to  a  third  party  who  subsequently  conveyed 
to  the  plaintiff.  In  Pearson  v.  Bartman,  100  Pa.  St.  84,  the 
owner  of  a  lot  of  ground  conveyed  it  to  trustees  to  be  used  as  a 
graveyard,  reserving  the  right  to  and  f#r  himself  and  every 
member  of  his  family  or  other  offspring,  to  mark  off  within 
the  lot  one  square  perch  of  ground,  wherever  they  might  think 
proper,  for  their  own  and  separate  use  forever  for  the  burial 
of  the  dead,  and  the  court  held  that  the  privilege  thus  reserved 
was  personal  to  thfe  grantor  and  his  family  and  was  incapable 
of  assignment  to  a  stranger. 

Reliance  is  placed  upon  an  alleged  payment  by  Howell  of 
$90.00  to  Kittle  on  account  of  the  purchase  money,  in  1896, 
and  verbal  acceptance  of  the  option  by  Howell,  prior  to  the 
6ale  to  Womelsdorff.  As  to  the  payment,  Howell  says  he  took 
up  two  notes  for  him,  and  let  him  have  hay  enough  to  make  the 
total  of  $90.00,  and  it  was  agreed  between  them  that  this  sum 
should  be  treated  as  part  payment  for  the  land.  But  Howell 
admits  that  he  took  Kittle's  note  for  that  money,  and  having 
lost  the  note,  had  brought  an  action  before  a  justice  to  recover 
said  sum  of  $90.00,  which  was  still  pending  on  appeal  at  the 
time  his  deposition  was  taken.  He  endeavors  to  explain  away 
this  inconsistency  by  saying  Kittle  had  refused  to  admit  the 
credit  without  production  of  the  lost  note,  and  that  the  suit 
was  brought  to  establish  the  right  to  erodit  for  said  sum.  This 
again  is  inconsistent,  for  no  action  can  be  maintained  for  mxtney 
which  the  plaintiff  admits  has  been  paid  to  the  defendant  on 
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account  of  a  debt  or  contract,  unless  in  the  latter  case,  he 
proceeds  upon  the  basis  of  a  rescission.  If  such  part  payment 
accepted  by  the  optionor  would  qonvert  tHb  contract  into  one 
of  sale,  this  evidence  cannot  be  regarded  as  establishing  such 
payment.  Its  inconsistencies  condemn  it.  Substantial  rights 
cannot  be  taken  away  in  such  manner.  If  Howell's  conduct 
does  not  overthrow  his  statements,  it  weighs  fully  as  much 
as  they  do,  and  the  burden  is  on  him. 

For  the  reasons  given,  the  decree  complained  of  must  be  re- 
versed, the  demurrer  sustained,  the  bill  dismissed,  and  the  Ap- 
pellee must  pay  to  the  appellant  his  costs  about  his  defense  ex- 
pended in  the  court  below  as  well  as  his  costs  in  this  Court. 

Reversed* 


CHARLESTON. 

Gilbert  Bbos.  &  Co.  v.  Lawrence  Bros,   et  ah 

Submitted  June  16,  1904.    Decided  November  22,  1904. 

%» 

1.  Cestuis  Que  Trust— Purchaser. 

Trustees  and  cestuis  que  trust  are  in  this  State  always 
treated  as  purchasers  for  value,     (p.  290). 

2.  Innocent  Purchaser — Trustee — Fraud. 

A  pre-existing  debt  is,  of  itself,  a  valuable  consideration 
for  a  deed  of  trust,  executed  for  its  security,  which  deed,  if  it 
be  duly  recorded,  and  was  not  executed  with  a  fraudulent  in- 
tent, known  to  the  trustee,  or  to  the  beneficiaries  therein,  will 
be  valid  against  all  prior  secret  liens  and  equities,  and  all  sub- 
sequent alienations  of,  and  incumbrances  on,  the  trust  prop- 
erty,    (p.  290). 

3.  Resulting  Trust — Evidence. 

To  establish  a  resulting  trust  in  land  by  parol,  the  evidence 
must  be  full,  ctear  and  satisfactory,     (p.  292). 

*.     Lien— Suit— Notice. 

C.  obtained  a  Judgment  against  L.  and  others  which  becanie 
a  lien  On  several  separate  tracts  of  land  owned  by  L.  A  cred- 
itor's suit  was  brought  agafnst  L.  and  others,  to  enforce  their 
liens  against  some  of  said  tracts  of  land.  There  was  a  refer- 
ence; and  the  notice  to  lien  holders  was  published  and  posted. 
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The  lands  proceeded  against  were  sold  and  the  proceeds  of 
the  sale  distributed  among  the  several  lien  holders  who  ap- 
peared and  proved  their  liens.  C.  did  not  present  or  prove  his 
lien  in  that  suit.  He  received  no  part  of  the  proceeds  of  the 
sale  made  therein.  Another  creditor's  suit  was  brought  against 
L.  and  others  in  which  the  other  lands,  not  proceeded  against 
in  the  first  suit,  were  sold.  Held,  That  the  failure  of  C.  to  prove 
his  lien  in  the  first  suit,  does  not  bar  him  from  proving,  and 
having  it  allowed,  in  its  proper  order  in  the  second  suit  (p. 
293). 

Appeal  from  Circuit  Court,  Randolph  County. 

Bill  by  Gilbert  Bros.  &  Co.,  against  Lawrence  Bros,  and" 
others.  Decree  for  plaintiff  and  Daniel  Cooper,  Sr.,  and  oth- 
ers, appeal. 

Reversed. 

Talbot  &  Hoover  and  Strader  &  Strader,  for  appellants^ 

W.  B.  Maxwell,  A.  Jay  Valentine,  Harding  &  Harding, 
Jones  &  Heiner,  and  Cunningham  &  Stallings,  for  appel- 
lees. 

Miller,  Judge  : 

J.  X.  B.  Crim,  on  the  22d  day  of  May,  1890,  recovered  a 
judgment  against  G.  W.  Gall,  Jr.,  Shelton  L.  Reger,  S.  L.  Lam- 
bert, J.  H.  Lambert,  H.  C.  Lambert  and  N.  Pennington,  for 
the  sum  of  $576.29,  with  interest  thereon  from  its  date,  and 
$17.50,  the  costs  thereof.  Crim  caused  an  abstract  of  this 
judgment  to  be  duly  docketed  in  the  judgment  docket  in  the 
office  of  the  clerk  of  the  county  court  of  Pendleton  county 
on  the  25th  day  of  January,  1891,  in  the  names  of  all  of  said 
parties  thereto,  both  plaintiff  and  defendants.  On  the  19th  day 
of  October,  1892,  Homan  S.  Nelson  and  wife,  by  their  deed  of 
that  date,  conveyed  to  said  J.  H.  Lambert,  a  tract  of  land  con- 
taining two  hundred  and  sixty-two  acres,  situate  in  the  county 
of  Pendleton,  which  deed  was  duly  recorded  in  that  county  on 
the  14th  day  of  November,  1893. 

By  deed,  bearing  date  on  the  9th  day  of  April,  1895,  duly 
recorded  in  said  county,  on  the  25th  day  of  May,  1895,  J.  H. 
Lambert  and  his  wife,  conveyed  this  tract  of  land  to  B.  B.  Law- 
rence, G.  W.  Lawrence  and  W.  C.  Lawrence  jointly  for  the 
consideration  of  $G,000.00  cash,  the  pa}Tnent  of  which  is  ac- 
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knowledged  in  the  deed.  The  last  named  grantees  by  their 
deed,  dated  May  4,  1895,  duly  recorded  in  the  county  last 
aforesaid,  on  the  14th  day  of  November,  1895,  conveyed  said 
land  to  Daniel  Cooper,  Sr.,  in  trust,  to  secure  the  payment  of 
the  joint  promissory  note  of  R.  B.  Lawrence,  G.  W.  Lawrence 
and  W.  C.  Lawrence,  for  $1,045.88,  bearing  even  date  with 
the  trust  deed,  and  payable  to  Daniel  Cooper,  Jr.,  one  day 
after  its  date.  By  their  second  deed  of  trust,  bearing  date  on 
the  9th  day  of  May,  1895,  duly  recorded  in  Pendleton  county, 
on  the  31st  day  of  May,  1895,  said  R.  B.,  G.  W.  and  W.  C. 
Lawrence  conveyed  this  land  to  one  Sol  W.  Phares,  trustee,  to 
secure  to  R.  M.  Sutton  Co.  the  payment  of  $664.00,  in  monthly 
installments. 

On  the  23rd  day  of  August,  1895,  Gilbert  Bros.  &  Co.,  ap- 
pellees, commenced  their  suit  in  chancery  in  the  circuit  court 
of  Randolph  county,  and,  at  the  September  rules  thereafter, 
filed  their  creditor's  bill  against  R.  B.  Lawrence,  G.  W.  Law- 
rence and  W.  C.  Lawrence,  partners  trading  as  Lawrence  Bros., 
and  also  against  certain  other  persons  and  firms,  as  judgment 
creditors  of  Lawrence  Bros.  At  August  rules,  1903,  the  plain- 
tiffs filed  in  the  cause  an  amended  bill,  making  parties  defend- 
ant thereto,  certain  other  judgment  creditors  of  Lawrence  Bros,, 
and,  in  addition  to  the  lands  specifically  mentioned  in  the  orig- 
inal bill,  alleged  the  ownership  of  the  two  hundred  and  sixty- 
two  acres  in  fee  in  Lawrence  Bros. 

By  their  deed,  bearing  date  on  the  24th  day  of  October,  1896, 
B.  B.  Lawrence,  G.  W.  Lawrence  and  W.  C.  Lawrence,  with 
their  wives,  in  consideration  of  one  dollar,  conveyed  the  *w«> 
hundred  and  sixty-two  acres  of  land  to  one  Bessie  L.  Teter, 
nee  Bessie  L.  Phares,  who  was  the  ward  of  W.  C.  Lawrence, 
which  deed  was  also  placed  on  the  record. 

It  also  appears  from  the  record  that  the  Ivenneweg  Company,, 
a  corporation,  had  also  instituted  a  chancery  suit,  and  filed  d 
creditor's  bill  against  Lawrence  Bros,  and  others,  in  the  circuit 
court  of  Pendleton  county,  which  suit  was  removed  to,  and,  on 
the  15th  day  of  May,  1897,  docketed  in  the  circuit  court  of 
Randolph  county,  wherein  it  was  ordered  to  be  joined,  pro- 
ceeded in  and  heard  with  the  cause  of  Gilbert  Bros.  About  this 
time,  Bessie  L.  Teter,  nee  Phares,  by  H.  C.  Teter,  her  husband 
and  next  friend,  filed  her  petition  in  these  suits,  wherein  she, 
among  other  things,  alleges  that  by  the  last  will  and  testament 
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of*  her  mother,  she  was  entitled  to  the  sum  of  $1,800.00;  that 
said  W.  C.  Lawrence  was  duly  appointed,  qualified  and  acted 
as  her  guardian;  that  as  such  guardian  he  received  $1,800.00 
of  her  money  and  estate ;  that  he  did  not  loan  out  said  money, 
taking  bond  with  good  security  as  he  should  have  done,  but 
used  it  in  his  business ;  and  that  said  money  was  used  by  him 
to  pay  for  said  two  hundred  and  sixty-two  acres  of  land,  con- 
veyed to  himself,  B.  B.  Lawrence  and  6.  W.  Lawrence  as 
aforesaid,  and  afterwards  by  them  conveyed  to  her  as  herein- 
before stated ;  that  the  reason  said  land  was  conveyed  to  her  by 
them  was  and  is  that  hef  money  was  used  to  purchase  it;  and 
that  said  Lawrence  desfred  to  reimburse  her.  She  further  al- 
leges that  her  guardian,  W.  C.  Lawrence,  had  squandered  her 
money;  that  her  said  guardian  and  E.  B.  Lawrence,  his  surety, 
Are  both  insolvent;  and  that  neither  of  them  have  any  real 
estate  except  their  interest  in  said  tract  of  land.  She  also  says 
that  she  is  entitled  to  hold  6aid  real  estate  under  said  deed  to 
her;  that  her  title  thereto  is  superior  to  any  judgment  obtained 
against  W.  C.  Lawrence,  and  docketed  after  her  said  deed 
was  placed  on  record;  and  that,  if  said  real  estate  is  sold,  and 
any  money  be  left  after  payment  of  judgments  obtained  and 
docketed  against  her  guardian  before  said  deed  was  recorded, 
she  is  entitled  to  such  money. 

Petitioner  was  made  a  defendant  to  said  causes  at  -the  Octo- 
ber rules,  1898.  She  then  fifed  an  amended  and  supplemented 
petition  in  which  she  says  that  W.  C.  Lawrence,  shortly  after 
his  qualification  as  her  guardian,  received  in  his  capacity  as 
such,  a  large  sum  of  lier  money,  derived  from  hor  mother's 
estate,  towit :  the  sum  of  $1,800.00 ;  that  instead  of  placing  said 
sum  of  money  at  legal  interest  and  securing  the  same,  for  the 
benefit  of  petitioner,  her  said  guardian  invented  the  whole 
thereof  for  her,  in  certain  real  estate,  lying  in  Pendleton  county, 
which  the  said  B.  B.  Lawrence,  G.  W.  Lawrence  and  W.  C. 
Lawrence  purchased  from  J.  H.  Lambert  and  had  the  same 
conveyed  to  them  by  deed,  bearing  date  on  the  9th  day  of  April, 
1895;  that,  while  the  said  sum  of  $1,800.00  was  actually  the 
money  of  petitioner  at  the  time  of  the  purchase  of  the  land,  and 
was  then  and  there  invested  in  said  real  estate  for  her  by  her 
guardian,  yet  by  some  omission  of  duty  on  his  part,  he  failed 
to  have  her  name  inserted  in  the  deed  therefor  as  one  of  the 
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grantees  therein;  and  that,  to  repair  the  unintentional  wrong 
done  her  as  aforesaid,  her  said  guardian  procured  the  deed  of 
October  24,  1896,  to  be  executed  to  her  as  aforesaid  for  the 
whole  of  said  land  in  fee  simple,  the  actual  and  only  considera- 
tion therefor  being  said  sum  of  $1,800.00,  and  its  accrued  in- 
terest, which  her  guardian,  \V.  C.  Lawrence,  had  used  in  the 
purchase  thereof.  Various  orders  and  decrees  were  made  in 
6aid  causes.  Xine  several  reports  of  commissioners  were  made 
and  filed  therein  at  different  times.  Sales  were  made  of  the 
land  described  in  the  papers  and  proceedings  of  the  causes 
aforesaid.  By  consent  of  all  the  parties  in  interest,  sale  of  the 
two  hundred  and  sixty- two  acre  tract  was  made  on  the  30th 
day  of  June,  1899.  The  land  brought  the  sum  of  $4,920.00. 
and  the  sale  thereof  was  confirmed  by  the  court  on  the  5th  day 
of  July,  LS99,  but  the  decree  of  confirmation  directs  the  special 
commissioner  who  made  the  sale  to  retain  in  his  hands  to 
abide  the  future  order  of  the  court,  in  relation  thereto,  the  net 
proceeds  of  sale,  after  paying  costs  and  expenses  thereof.  Some 
time  in  1902,  Bessie  L.  Tutor  died  intestate,  and  IL  C."  Teter 
qualified  as  her  administrator.  The  suits  were  then  revived  in 
his  name,  as  sueh  administrator. 

On  the  12th  day  of  October,  1903,  Commissioner  Baker,  to 
whom  the  causes  had  been  referred,  filed  his  report  therein, 
from  which  the  following  excerpts  are  taken : 

"As  to  the  liens  existing  and  unpaid  against  the  funds  aris- 
ing from  the  sale  of  the  two  hundred  and  sixty-two  acres  of 
land,  your  Commissioner  has  ascertained  and  reports  as  fol- 
lows: 

"First  in  order  of  priority  as  a  lien  thereon  is  due  to  Nelson 
Brothers,  the  vendors  lien  which  is  prior  to  the  other  debts. 
the  amount  of  which  was  $745.33  as  of  May  5,  1903,  when  A. 
M.  Cunningham,  Special  Commissioner,  paid  the  same  to  him* 
aelf  as  attorney  for  said  Nelson  Brothers. 

"Next  in  order  your  Commissioner  reports  that  he  finds  in 
respect  to  the  rights  of  Bessie  Teter,  deceased,  and  her  personal 
representative,  in  respect  to  the  two  hundred  and  sixty-two 
acres  of  land  in  Pendleton  county  conveyed  on  the  9th  day  of 
April,  1895,  by  James  H.  Lambert  and  wife  to  Bobert  B.  Law- 
rence. George  W.  Lawrence  and  William  Clarke  Lawrence,  that 
in  the  purchase  thereof  William  Clarke  Lawrence  who  was  the 
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guardian  of  Bessie  Teter,  his  infant  ward,  invested  in  the  said 
land  the  sum  of  $1,800.00  then  in  his  hands  of  the  separate  and 
distinct  funds  belonging  to  Bessie  L.  Teter,  which  she  derived 
under  the  will  of  her  mother  the  late  Martha  S.  Phares,  said 
will  bearing  date  on  the  2nd  day  of  February,  1899,  which  is 
established  before  me  by  the  said  will  and  the  depositions  of 
W.  Clarke  Lawrence,  H.  C.  Teter,  Bessie  L.  Teter  and  others 
filed  on  the  23rd  day  of  January,  1899,  in  this  cause.  I  fur- 
ther find  that  to  the  extent  of  said  investment  of  the  funds  of 
Bessie  L.  Teter  in  said  farm  in  the  name  of  her  guardian,  a 
resulting  trust  exists  in  her  favor,  and  that  she  is  entitled 
to  have  the  amount  thereof  decreed  to  her  without  abatement 
for  any  credits  on  account  of  her  guardian,  or  for  any  of  the 
costs  incurred  by  any  of  the  parties  to  this  procedure;  and  I 
further  find  that  her  interest  in  this  land  is  not  abated  or  re- 
duced by  any  of  the  liens  suffered  by  the  said  Lawrences  or 
required  by  any  of  the  other  creditors,  which  are  sought  to  be 
charged  thereon.  And  I  find  that  the  amount  due  to  the  ad- 
ministrator of  said  Bessie  L.  Teter  out  of  the  proceeds  of  said 
fund  standing  to  the  credit  of  this  cause  and  treated  as  land, 
amounts  to  $2,718.00,  including  the  interest  to  October  10, 
1903,  and  that  she  ought  to  be  allowed  her  costs  incurred  in 
the  cause,  which  I  also  find  to  be  $3.05,  being  the  costs  of  her 

petition  and  her  depositions  and  her  exhibits  filed  before  me, 

•    •    •    • 

"Third  In  order  of  priority  as  a  lien  thereon  there 
is  due  to  R.  M.  Sutton  6  Company  the  amount  of 
their  deed  of  trust  debt  for  the  sum  of $    664.00 

Interest  on  same  to  October  10,  1903 287.40 

Total  due  October  10,  1903 $    951.40 

"Next  in  order  of  priority  as  a  lien  thereon  there  is 
due  to  Daniel  Cooper,  Sr.,  his  deed  of  trust  debt 
for  the  sum  of  $1,045.85 

Interest  to  October  10,  1903 457.06 

Total  due  October  10,  1903 $1,502.91 

****** 

"As  to  the  third  requirement  under  said  decree  hereinbefore 
spoken  of,  your  Commissioner  reports  that  the  Lawrence  Broth- 
ers purchased  jointly  said  two  hundred  and  sixty-two  acres  of 
land,  at  the  price  of  $6,000.00,  W.  Clarke  Lawrence  purchasing 
with  his  two  brothers,  as  guardian  of  Bessie  L.  Teter,  and  in- 
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tested  therein  $1,800.00  of  her  separate  funds  which  she  de- 
rived under  the  will  of  her  mother  hereinbefore  mentioned,  as 
shown  by  the  depositions  of  \V.  Clarke  Lawrence,  H.  C.  Teter, 
Bessie  L.  Teter  and  James  H.  Lambert.     ****** 

"As  to  the  seventh  requirement  under  6aid  decree,  your  Com- 
missioner reports  that  he  finds  that  there  arose  out  of  said  sale 
of  said  land  purchased  with  the  funds  or  estate  of  Bessie  L. 
Teter  $1,800.00  with  interest  thereon  from  April  9,  1895,  to 
October  19,  1903,  making  a  total  of  $2,718.00. 

"As  to  the  judgment  set  out  in  the  petition  of  J.  N".  B.  Crim 
filed  in  this  cause,  your  Commissioner  does  not  report  said 
judgment  for  the  following  reasons:  (1)  Because  he  finds  that 
in  the  chancery  suit  pending  in  Pendleton  County  of  Geo.  W. 
Adamson  against  James  H.  Lambert  and  others,  there  was  an 
order  of  reference  to  a  Commissioner  and  a  notice  to  lien  holders 
published  and  posted  by  said  Commissioner,  in  which  the  de- 
fendant Crim  failed  to  prove  his  said  judgment — and  in  the 
said  suit  James  H.  Lambert  and  wife,  by  deed  dated  on  the  1st 
day  of  November,  1898,  a  copy  of  which  is  appended  to  the 
amended  answer  of  Robert  B.  Lawrence  and  others  filed  herein, 
conveyed  to  Benjamin  H.  Hiner  several  tracts  of  land  contain- 
ing one  hundred  and  forty-eight  acres — for  the  price  of  $1,- 
400.00  out  of  which  the  said  Hiner  agreed  to  pay  the  liens  re- 
ported and  found  in  the  said  chancery  cause  to  exist  thereon, 
in  which  county  the  judgment  of  said  Crim  was  then  docketed. 
Your  Commissioner  therefore  reports  that  under  sec.  7  of  chap. 
139  of  the  Code  he  is  barred  of  his  rights  to  prove  the  said  debt 
herein.  (2)  Because  I  find  the  said  Crim's  judgment  was  dock- 
eted in  Tucker  County  on  the  26th  day  of  July,  1890,  and  that 
at  that  time  H.  Clay  Lambert,  one  of  said  judgment  debtors, 
owned  a  farm  composed  of  four  tracts  containing  two  hundred 
and  forty  acres  on  Sapling  Ridge,  which  by  memorandum  in 
writing  dated  June  5,  1899,  and  made  a  part  of  the  deed  filed 
before  me,  directed  W.  B.  Maxwell  and  A.  Jay  Valentine, 
Special  Commissioners,  to  convey  to  J.  S.  Teter  said  land, 
which  was  done  by  deed  dated  on  the  4th  day  of  December, 
1899,  a  copy  of  which  is  made  a  part  of  this  report  of  the  said 
memorandum  thereto  attached.  Further  the  said  H.  C.  Lam- 
bert was  also  the  owner  of  a  lot  in  the  town  of  Davis,  which 
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he  conveyed  on  the  23rd  day  of  October,  1900,  to  E.  D.  Eoberts 
in  consideration  of  $250.00. 

"Considering  the  facts  hereinbefore  set  out  relative  to  said 
Crim  judgment  your  Commissioner  refuses  to  report  said  judg- 
ment as  a  lien  upon  the  two  hundred  and  sixty-two  acres  of 
land  conveyed  by  James  H.  Lambert,  and  for  these  reasons  in 
addition  to  the  fact  that  said  judgment  against  Gall,  Reger  and 
others,  when  docketed  in  Randolph  county,  was  not  docketel 
as  to  James  H.  Lambert,  his  name  being  omitted  therefrom:' 

This  report  was  excepted  to  by  Crim,  and  the  other  credit- 
ors, as  will  hereinafter  appear. 

On  the  21st  day  of  October,  1003,  said  causes  came  on  to  be  fin- 
ally heard  together,  and  upon  the  papers  and  proceedings  there- 
in, including  the  settlement  of  the  accounts  of  W.  C.  Lawrence, 
as  guardian  of  Bessie  L.  Teter;  the  report  of  Commissioner 
Baker,  with  exceptions  thereto  by  Crim,  Daniel  Cooper,  Sr.,  and 
other  creditors  of  Lawrence  Bros.;  whereupon  the  court  over- 
ruled all  of  said  exceptions,  save  exception  No.  1,  endorsed  by 
Crim.  which  is  hereinafter  referred  to,  and  confirmed  the  re- 
port; and  then  proceeding  to  adjudicate  and  fix  the  rights  of 
the  parties  with  respect  to  the  sum  of  $4,005.89  standing  to 
the  credit  of  these  causes,  the  court  adjudged,  ordered  and  de- 
creed that  there  should  be  paid  therefrom  to  Henry  C.  Teter, 
administrator  of  Bessie  L.  Teter,  the  aggregate  sum  of  $2,- 
718.00,  with  interest  thereon  from  October  10,  1903.  It  was 
further  adjudged,  ordered  and  decreed  that  William  Clarke 
Lawrence,  guardian  for  his  infant  ward  Bessie  L.  Teter,  hav- 
ing on  the  9th  day  of  December,  1895,  invested  in  the  said  land 
$1,800.00  of  the  separate  estate  of  the  said  infant  ward,  derived 
by  her  under  the  will  of  her  deceased  mother,  held  the  said 
land  to  the  extent  of  the  said  investment  in  trust  for  the  said 
Bessie  L.  Teter,  and  that  none  of  the  creditors  of  Lawrence 
Brothers  had  any  right  to  charge  or  diminish  the  said  funds, 
or  the  proceeds  thereof,  with  any  of  their  debts  against  the  said 
firm  or  any  member  thereof,  and  that  in  lieu  of  the  said  land, 
which  by  consent  decree  heretofore  entered,  was  converted  into 
money,  the  administrator  of  said  infant  is  therefore  entitled 
to  have  and  receive  the  said  sum  of  $2,718.00  with  interest 
thereon  from  the  10th  day  of  October,  1903,  and  the  costs  of 
her  said  petition  herein,  including  a  docket  fee,  and  her  costs 
incurred  before  the  Commissioner,  to  the  extent  of  $3.95.    It 
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is  therefore  further  adjudged,  ordered  and  decreed  that  the 
West  Virginia  Trust  Company,  general  receiver  of  this  court, 
do  pay  to  H.  Clay  Teter,  administrator  as  aforesaid,  the  said 
sum  of  $2,718.0.0  with  interest  from  October  10,  1903,  as  afore- 
said, and  the  said  costs.  It  is  further  adjudged,  Ordered  and 
decreed,  that  the  rights  of  other  creditors  in  respect  to  the  resi- 
due of  the  said  funds,  and  their  priorities  thereon  are  as  fol- 
lows: Xext  in  priority  and  next  entitled  to  be  paid  is  the  trust 
lien  in  favor  of  K.  if.  Sutton  &  Company,  aggregating  on  the 
10th  of  October,  1903,  $951.40:  Next  in  order  of  priority  is 
the  lien  thereon  of  Daniel  Cooper,  Sr.,  for  his  trust  debt  aggre- 
gating $1,502.91:  *  *  *  *  But  the  Exception  First,  endorsed 
by  defendant  Crim,  because  of  the  failure  of  Commissioner 
Baker  to  report  his  judgment  for  $576.92  with  interest  thereon 
from  May  24th,  1890,  is  sustained.  And  no  decree  is  made 
therefor  allowing  defendant  Crim  to  participate  for  payment 
thereof,  out  of  the  proceeds  of  the  lands  of  Lawrence  Brothers 
for  the  reason  that  it  appears  to  the  court  from  the  record  of 
this  cause,  that  all  of  said  real  estate  was  sold  under  a  consent 
decree  herein,  and  realized  a  sum  insufficient  to  pay  the  prior 
liens  fixed  thereon." 

From  this  decree,  Crim  and  Daniel  Cooper,  Sr.,  obtained  an 
appeal;  and  have  assigned  various  grounds  of  error,  not  neces- 
sary to  be  here  specifically  set  out. 

It  is  contended  on  behalf  of  the  deed  of  trust  creditors  of 
Lawrence  Bros,  that  they  are  purchasers  of  the  said  two  hun- 
dred and  sixty-two  acre  tract  of  land  for  value,  and  without 
notice  of  the  alleged  resulting  trust  thereon  in  favor  of  Bessie 
L.  Teter;  and  also  for  all  of  the  creditors,  that  said  alleged 
resulting  trust  has  not  been  established.  Crim  insists  that  his 
judgment  against  J.  H.  Lambert  and  others  was  and  is  a  valid 
and  subsisting  lien  on  the  said  two  hundred  and  sixty-two 
acres,  subject  only  to  the  vendor's  lien  thereon  in  favor  of  Nel- 
son, the  grantor  of  Lambert;  and  that  it  is  also  a  lien  on  said 
funds  in  the  same  order  and  priority.  The  questions  relating 
to  the  rights  of  the  deed  of  trust  creditors  to  the  aforesaid 
funds  will  be  first  considered  and  determined. 

It  is  not  claimed  that  the  trustees  or  cestuis  que  trust,  in  the 
deeds  of  trust,  or  either  of  them,  had  notice  or  knowledge  of 
the  alleged  demand  of  Bessie  L.  Teter,  at  the  time  of  the  execu- 
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tion,  or  delivery  of  the  trust  deeds.  Trustees  and  trust  credit- 
ors in  deeds  of  trust,  are  treated  in  this  state  as  purchasers  for 
value.  Fidelity  Co.  v.  Railroad  Co.,  32  W.  Va.  244,  259;  Dun- 
-can  v.  Custard,  24  W.  Va.  730;  Wickham  v.  Martin,  13  Grat 
427;  Douglass  M'dse.  Co.  v.  Laird,  37  W.  Va.  687;  McClashey 
•v.  O'Brien,  16  W.  Va.  794;  W.  M.  M.  Co.  v.  Peytona  C.  C.  Co., 
8  W.  Va.  409;  Evans  v.  Greenhow,  15  Grat.  157.  In  the  last 
mentioned  case,  the  court  says:  "A  pre-existing  debt  is,  of  it- 
self, a  valuable  consideration  for  a  deed  of  trust  executed  for 
its  security;  which  deed,  if  it  be  duly  recorded,  and  was  not 
executed  with  a  fraudulent  intent,  known  to  the  trustee  or  the 
beneficiaries  therein,  will  be  valid  against  all  prior  secret  liens 
and  equities,  and  all  subsequent  alienations  and  incumbrances. 
*  *  *  *  I  think  it  has  been  the  constant  course  of  the  courts 
of  this  State  to  regard  the  creditors  in  a  deed  of  trust,  made 
by  their  debtor,  bona  fide  for  their  indemnity,  in  the  light  of 
purchasers  for  value."  In  Wilcox  v.  Calloway,  1  Wash.  (Va.) 
42,  the  court  says :  "A  purchaser  of  the  legal  title  is  not  to  be 
affected  by  any  latent  equity,  whether  founded  on  trust,  fraud 
or  otherwise,  of  which  he  has  no  actual  notice,  or  which  does 
not  appear  in  some  deed  necessary  in  the  deduction  of  the  ti- 
tle, so  as  to  amount  to  constructive  notice/'  Idem.  212.  In 
Marshall's  Exr.  v.  Hall,  42  W.  Va.  644,  the  Court  says:  "When- 
ever a  trust  fund  has  been  converted  into  another  species  of 
property,  if  its  identity  can  be  traced,  it  will  be  held,  in  the 
new  form,  liable  to  the  rights  of  the  cestui  que  trust.  So  long 
as  it  can  be  identified  either  as  the  original  property  of  the 
-cestui  que  trust,  or  as  the  product  of  it,  equity  will  follow  it; 
and  the  right  of  reclamation  attaches  to  it  until  detached  by 
-the  superior  equity  of  a  bona  fide  purchaser  for  valuable  con- 
sideration without  notice."  I  Perry  on  Trusts,  §  218,  et  seq. 
Further  citation  of  authorities  is  not  necessary.  It  is  plain 
that,  if  Bessie  L.  Teter,  had  any  money  invested  in  the  two 
hundred  and  sixty-two  acres  of  land  by  her  guardian,  her  claim 
cannot  prevail  against  the  said  trust  deeds,  and  the  debts  of 
Lawrence  Bros,  mentioned  therein,  and  secured  thereby.  To 
establish  her  alleged  claim  against  the  two  hundred  and  sixty- 
two  acres  of  land,  Bessie  L.  Teter,  proved  by  W.  C.  Lawrence, 
her  guardian,  that  he  qualified  as  such  in  1893 ;  that  he  received 
as  such  guardian  about  $1,813.00  of  the  money  belonging  to  his 
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ward,  $1,013.00  thereof  in  March,  1893,  and  the  residue  in  No- 
vember, 1894;  that  he  paid  $1,800.00  of  said  money  on  the  pur- 
chase of  said  two  hundred  and  sixty-two  acres  of  land;  that 
before  the  said  purchase  he  had  put  the  money  into  cattle  and 
.sheep  and  paid  the  money  arising  from  the  sales  thereof  into 
the  land;  that  he  paid  the  money  for  Bessie  L.  Teter,  nee 
Phares.  Lawrence  further  testifies  that  he  put  the  money  into 
■cattle  and  sheep  some  time  after  he  got  it;  that  he  'could  not 
tell  exactly  from  whom  he  bought  all  of  the  stock;  that  he  put 
all  of  the. money  used  by  him  into  stock;  that  he  generally  kept 
the  stock  from  one  to  two  years  after  its  purchase ;  that  a  part 
of  the  guardianship  money  was  handled  by  his  brother;  that 
he  handled  about  $1,200.00,  and  his  brother,  R.  B.  Lawrence, 
the  balance  of  it;  that  his  brother  also  put  the  money  which  he 
handled  into  stock;  that  the  first  purchase  of  stock  was  about 
•$400.00  in  value,  and  was  made  by  him  in  1893 ;  that  the  next 
purchase,  about  $800.00  in  value,  was  made  in  1894;  that  this 
stock  was  bought  with  his  ward's  money;  that,  at  the  time  of 
the  purchase  of  the  Lambert  two  hundred  and  sixty-two  acres 
of  land,  he  had  on  hand  stock  so  purchased,  of  about  the  value 
Above  given;  that  he  paid  out  the  $1,800.00  of  his  ward's  money 
by  taking  up  the  paper  and  notes  of  J.  H.  Lambert,  and  that 
he  and  his  brother,  R.  B.  Lawrence,  took  up  this  paper.  J.  H. 
Lambert,  grantor  of  the  land  to  Lawrence  Bros,  testifies  that, 
as  part  of  the  $6,000.00  consideration  for  the  land  he  bought 
of  Lawrence  Bros,  their  store  at  Herman  for  $3,300.00;  an- 
other house  and  lot  at  $1,200.00;  and,  thaft  for  the  balance, 
they  paid  him  money,  and  assumed  and  paid  debts  for  him, 
one  of  which  debts  was  $1,400.00.  The  settlement'  of  said  W. 
C.  Lawrence,  as  guardian  for  Bessie  L.  Teter,  voluntarily  made 
by  him  before  the  commissioner  of  accounts  for  Pendleton 
county,  hereinbefore  mentioned,  is  for  the  years  1893,  1894, 
1895,  1896,  1897  and  1898.  It  charges  the  guardian  with 
"$1,013.00  of  money  belonging  to  his  ward  for  1894;  $1,709.96 
for  1895;  $1,862.87  for  1896;  $1,804.56  for  1897;  and  $1,- 
855.42  for  1898.  For  all  of  said  years,  it  gives  credit  to  the 
guardian  for  taxes  paid  by  him  on  sakl  money  and  for  other 
items  expended  by  him  for  Kis  ward.  In  addition  to  this 
evidence,  W.  C.  Lawrence  joined  in  both  of  said  deeds  of  trust, 
and  was  and  is  a  joint  maker  of  the  note  executed  to  Daniel 
Cooper,  Sr.,  as  aforesaid,  after  he  had  taken  the  title  to  the  land 
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to  himself  and  brothers,  thug  allowing  innocent  purchasers  for 
a  valuable  consideration  without  notice  Of  the  said  claim  of  his 
ward  to  become  interested  in  the  land.  He  says  in  his  evi- 
dence: "I  meant  to  purchase  the  land  for  her.  When  I  pur- 
chased this  land,  I  didn't  know  there  was  anything  .to  amount 
to  anything  against  ftie."  Bessie  L.  Teter  was  a  witness  on  be- 
half of  herself.  She  says  nothing  as  to  the  purchase  of  the  land 
for  her  by  her  guardian.  Asked  what  money  she  had  received 
from  her  mother,  and  who  has  had  it  since,  she  answered: 
"Something  over  $1,800.00,  and  W.  C.  Lawrence  has  haS  the- 
money  ever  since." 

The  facts  in  all  cases  in  which  resulting  trusts  are  sought  to 
be  established  must  be  proved  with  great  clearness  and  cer- 
tainty. 1  Perry  on  Trusts,  §  137.  Bright  v.  Knight,  35  W.  Va.  40, 
holds  that  such  proof  must  be  full,  clear  and  satisfactory.  TroU 
v.  Carter,  15  W.  Va.  567;  Smith  v.  Turley,  32  Id.  14;  6  Hurst's 
Dig.  742.  The  trust  must  arise  at  the  time  the  title  is  taken. 
No  subsequent  oral  agreement  or  payment  will  create  it.  Smith 
v.  Turley,  supra.  In  Myers  v.  Myers,  47  W.  Va.  487,  it  is  held 
that,  to  create  a  resulting  trust  in  favor  of  a  ward  in  a  tract 
of  land  purchased  by  his  guardian,  the  trust  funds  must  either 
have  been  paid  at  the  time  of,  or  entered  into  the  consideration 
for,  thfc  contract  of  purchase,  though  afterwards  paid.  27  Am. 
&  Eng.  Enc.  Law,  250,  et  seq.  The  proof  in  this  case  does  not 
^tablish  a  single  necessary  element  of  the  alleged  resulting 
trust  in  favor  of  Bessie  L.  Teter. 

It  is  insisted  that  no  error  was  committed  in  barring  Crim 
from  participation  in  the  proceeds  of  the  sale  of  said  two 
hundred  and  sixty-two  acres  of  land.  His  judgment  is  properly 
proved.  There  is  no  evidence  that  it  has  ever  been  paid  or  re- 
leased. It  was  a  lien  on  all  of  the  lands  of,  or  to  which  J.  H. 
Lambert  was  possessed,  or  entitled  at,  or  after  the  date  thereof. 
Code,  chapter  139,  section  5.  The  judgment  was  a  lien  on 
said  two  hundred  and  sixty-two  acres  at  the  time  of  the  aliena- 
tion thereof  by  Lambert  to  Lawrence  Bros.  Before  and  at  the 
date  of  said  conveyance,  the  judgment  was  docketed  in  Pendle- 
ton county.  Crim's  lien  was  prior  to  all  other  judgment  liens 
on  the  land.  Lawrence  Bros,  took  the  land  with  legal  notice 
of,  and  subject  to,  this  lien.  Idem.  sec.  6.  Crim  could  have 
enforced  his  lien  in  a  suit  in  equity  against  this,  or  any  other 
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land  upon  which  his  Judgment  was  a  lien.  Idem  sec.  7.  In  the 
said  cause  of  Adamson  v.  Lambert  et  al.,  Crim  was  not  madfe  a 
formal  party.  The  two  hundred  and  sixty-two  acres  was  not 
proceeded  against  or  involved  therein.  No  liens  thereon  were 
ascertained  or  reported  in  that  cause.%  Crim  had  the  right  un- 
der the  statute  cited  to  enforce  his  judgment  lien  against  the 
lands  described  in  that  suit,  or  against  the  two  hundred  and 
sixty-two  acres  in  the  suit  against  Lawrence  Bros.  We  are 
therefore  unable  to  see  how  his  lien  could  be  discharged  in  the 
last  named  suit  by  his  failure  to  present  and  prove  his  judg- 
ment in  the  first  mentioned  cause.  We  are  of  opinion  that  he 
did  not  by  his  omission  to  prove  his  judgment  in  the  first 
mentioned  suit,  lose  the  benefit  of  his  lien  on  said  two  hundred 
and  sixty-two  acres  of  land,  or  upon  the  proceeds  of  the  safe 
thereof  in  the  last  mentioned  cause;  but  that  he  is  entitled  to 
have  the  same  reported  and  allowed  therein  m  its  proper  order 
and  priority. 

For  the  reasons  stated,  we  are  also  of  opinion  that  there  is 
error  in  the  decree  complained  of.  The  same  must  therefore  be 
reversed  and  annulled;  the  exceptions  to  Commissioner  Baker's 
report  sustained;  and  the  cause  remanded  to  the  circuit  court 
for  further  proceedings  to  be  had  therein,  according  to  the 
views  herein  expressed,  and  further  according  to  the  rules  and 
principles  governing  courts  of  equity. 

Reversed. 


CHARLESTON. 

Bartlett  v.  Armstrong. 
Submitted  June  17,  1904.    Decided  November  22,  1904. 

1.      Phinctpal  and  Agent. 

Wherever  one  person  requests,  or  allows,  another  to  assume 
such  a  position  that  the  latter  may  be  compelled  by  law  to  dis- 
charge the  Jqrmer's  legal  liabilities,  the  law  imports  a  request 
and  promise  by  the  former  to  the  latter; — a  request  to  make 
the  payment;  and  a  promise  to  repay; — and  the  obligation 
thus  created,  may  be  enforced  by  assumpsit,     (p.  296). 

Error  to  Circuit  Court,  Taylor  County.  *" 
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Action  by  J.  M.  Bartlett  against  Adolphus  Armstrong.  De- 
cree for  plaintiff.    Defendant  brings  error. 

Affirmed. 
John  L.  Heciimer,  for  plaintiff  in  eripr. 

Ira  E.  Bobinson,  for  defendant  in  error. 

Milder,  Judge: 

J.  B.  Xewlon,  John  W.  Bartlett  and  A.  Armstrong,  the  plain- 
tiff in  error,  made  their  certain  promissory  note  for  $650.00, 
bearing  date  on  the  23rd  day  of  June,  1885,  payable,  by  them 
jointly  and  severally,  to  the  First  National  Bank  of  Grafton, 
West  Virginia,  one  hundred  and  twenty  days  after  its  date. 
The  proof  shows  that  Bartlett  and  Armstrong  were  in  fact 
sureties  for  Newlon.  Bartlett  died  intestate  before  any  part  of 
this  debt  -had  been  paid.  J.  M.  Bartlett,  his  son,  and  plaintiff 
in  this  action,  qualified  as  his  administrator.  Afterwards,  at 
the  suit  of  Bartlett,  administrator,  Newlon's  property  was  sold, 
and,  from  the  proceeds  of  the  sale,  applied  thereto  by  the  ad- 
ministrator, the  note  was  reduced  to  $363. 72,  as  of  the  date  of 
October  20,  1896.  On  that  day,  J.  M.  Bartlett  and  A.  Arm- 
strong, made  and  delivered  to  the  bank,  their  joint  and  several 
promissory  note,  for  said  $363.72,  payable  to  it  one  hundred  and 
twenty  days  thereafter,  in  settlement  of  the  balance  due  on  the 
first  mentioned  note.  The  last  note,  not  being  paid  at  its 
maturity,  was  renewed  by  the  makers  thereof,  the  discount  on 
the  renewal  note,  being  equally  paid  by  Bartlett  and  Arm- 
strong. The  renewal  was  not  paid  when  due.  Sometime  after 
it  became  due,  it  was  charged  to  the  bank  account  of  Bartlett, 
by  the  payee  bank.  Bartlett  then  charged  it  to  tho  estate  of 
his  intestate,  John  W.  Bartlett,  deceased.  Armstrong  having 
failed  to  pay  any  part  of  the  sum  thus  settled,  an  action  in 
assumpsit  was  Brought  by  Bartlett,  in  the  circuit  court  of  Tay- 
lor county,  in  his  individual  name,  against  Armstrong  to  re- 
cover one-half  oi  said  sum,  for  which  their  note  had  been  given 
to  the  bank.  There  was  a  trial ;  a  verdict  of  a  jupy  for  $392.25 
in  favor  of  the  plaintiff;  a  motion  by  defendant  to  set  the  same 
aside  which  was  overruled,  and  a  judgment  thereon  against  the 
defendant,  who  excepted  thereto,  and  obtained  a  writ  of  error 
to  this  Court. 

The  court  instructed  the  jury  "that  if  they  believed  from  the 
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evidence  that  the  plaintiff,  Bartlett,  and  defendant  Armstrong, 
jointly  and  severally  agreed  to  pay  to  the  First  National  Bank 
the  remaining  balance  of  the  original  Xewlon  debt,  and  that  the 
same  was  afterwards  paid  by  plaintiff,  then  plaintiff  has  the 
right  to  recover  from  defendant  one-half  of  such  amount,  paid 
by  him  by  reason  of  such  joint  and  several  obligation."  This 
instruction  was  objected  to  by  Armstrong,  who  contends  that 
it  was  and  is  erroneous  and  misleading,  because,  as  claimed  by 
him,  the  transaction,  as  to  him,  was  in  substance  with  J.  M. 
Bartlett,  as  administrator  of  John  W.  Bartlett,  and  not  with 
him  individually ;  that  the  plaintiff,  by  bringing  his  suit  in  his 
individual  capacity,  and  not  as  administrator,  prevented  de- 
fendant from  showing  the  true  relationship  which  existed  be- 
tween John  W.  Bartlett  and  Xewlon,  as  to  the  first  note  for 
$650.00;  that^rthere  was  any  liability  on  defendant  by  reason 
of  the  original  note,  he  was  prevented  from  having  a  settlement 
with  the  estate  of  Bartlett,  deceased,  and  from  having  allowed 
to  him  any  claims,  or  demands  which  he  might  have  against 
the  estate,  as  an  offset  to  this  liability ;  and  that  the  transaction, 
being  one  in  fact  with  the  estate,  defendant  will  not  be  pro- 
tected by  the  judgment  thereon  in  favor  of  plaintiff  in  his  in- 
dividual capacity. 

We  are  of  opinion  that  these  contentions  by  plaintiff  in  error 
are  not  tenable.  Had  he  paid  the  money  to  J.  1L  Bartlett  be- 
fore suit  he  would  have  been  discharged  from  liability  to  John 
W.  Bartlett's  estate.  He  did  not  choose  to  do  so,  but  requested 
the  substitution  of.  J.  M.  Bartlett  in  the  place  of  John  W. 
Bartlett,  deceased,  in  the  liability  with  himself.  Bartlett  and 
Armstrong  thus  became  jointly-  liable  to  the  bank  for  the  bal- 
ance of  the  original  debt  for  all  of  which  Armstrong  was  up  to 
that  time,  legally  liable.  If  the  bank  had  recovered  a  joint 
judgment  against  Bartlett  and  Armstrong  on  this  note,  and  the 
judgment  had  been  paid  by  Armstrong,  he  could  have  main- 
tained his  suit  for  contribution  against  Bartlett  individually. 
The  personal  representative  of  John  W.  Bartlett  would  not  have 
been  a  necessary  party  to  such  suit.  The  note  for  $363.72  was 
a  new  contract  with  the  bank  by  Bartlett  and  Armstrong,  en- 
forcible  against  them.  So  far  as  appears  on  the  face  thereof, 
they  are  equally  liable  thereon.  There  is  evidence  tending  to 
prove  that  Armstrong  requested  Bartlett  to  pay  the  note  in 
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question;,  and  that  after  the  settlement  thereof  by  Bartlett  as 
aforesaid,  Armstrong  promised  to  repay  him  his  proper  part 
thereof.  Armstrong  swears  that  he  is  not  indebted  in  any  sum 
to  Bartlett ;  and  that  he  made  no  contract  with  Bartlett  whereby 
he  agreed  to  pay  him  any  money.  It  seems  to  be  conceded, 
however,  that  the  Newlon  estate  was  exhausted  and  insolvent 
before  the  $363.72  note  was  made  and  delivered  to  the  bank 
by  Bartlett  and  Armstrong  for  the  purpose  aforesaid. 

"Wherever  one  person  requests  or  allows  another  to  assume 
such  a  position  that  the  latter  may  be*  compelled  by  law  to  dis- 
charge the  former's  legal,  liabilities,  the  law  imports  a  request 
and  promise  by  the  former  to  the  latter — a  request  to  make  the 
payment;  and  a  promise  to  repay — and  the  obligation  thus  cre- 
ated may  be  enforced  by  assumpsit"  Clark  on  Con.  760; 
Hammon  on  Con.  772.  Armstrong  was  bound  jointly  and  sev- 
erally with  Newlon  and  John  W.  Bartlett  to  the  bank  for  the 
$650.00  debt,  evidenced  by  the  first  note.  Bartlett  died,  and 
the  liability  thereon  devolved  upon  his  survivors,  KTewlon  and 
Armstrong.  Newlon  became  insolvent  before  the  debt  was 
fully  discharged.  Afterwards,  Armstrong  not  only  allowed,  but 
requested  the  plaintiff  to  sign  with  him  the  new  note  and  its 
renewal ;  and  thus  assume  such  a  position  that  he  could,  by  law, 
be  compelled  to  discharge  the  whole  of  the  remaining  liability 
of  Armstrong. 

We  find  no  error  in  the  judgment,  and  therefore  affirm  it. 

Affirmed. 


CHARLESTON. 

•  M  m  Wamsley,  et  al  v.  Mill  Creek  Coal  and  Lumber  Company, 

\fH    253  et  al,  and  Yokum  v.  Stalnaker,  et  ah 

Submitted  June  17,  1904— Decided  November  22,  1904. 

1.       Commissioners  is  Partition — Commissioner's  Report — Excep- 
tions!—Notice. 

Although  the  statute  does  not,  in  terms,  require  notice  to  be 
given  by  commissioners  In  partition  to  the  parties,  yet  the  ne- 
cessity of  such  notice  must  be  implied,  and  an  exception  to  the 
report  for  failure  to  give  such  notice  will  be  sustained  and  the 
report  set  aside,     (p.  304). 
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2.  Commissioners  Report. 

It  is  not  required  that  such  commissioners  should  report  the 
money  value  of  the  lands  partitioned  or  of  any  share  or  lot 
thereof  assigned  by  them.     (p.  306). 

3.  Partition— Commissioners9  Duties. 

In  partitioning  timber  and  coal  lands,  commissioners  are  not 
required  to  report  the  extent  of  coal  deposits  and  the  acreage, 
quantity  and  quality  of  timber,  considered  by  them  In  arriving 
at  their  conclusion  as  to  the  relative  value  of  the  several  par- 
4  eels  and  shares  assigned  by  them  to  the  parties  entitled 
thereto,     (p.  306). 

Appeal  'from  Circuit  Court,  Randolph  County. 

Action  by  Harriet  S.  Wamsley  and  others  against  the  Mill 
'Creek  Coal  &  Lumber  Company  and  others.  Decree  for  de- 
fendants, and  plaintiffs  appeal. 

Reversed. 

Melville  Peck  and  W.  B.  Maxwell,  for  appellants. 

C.  W.  Dailey  and  Talbott  &  Hoovir,  for  appellees. 

McWhorteb,  Judge:  ^ 

Hamilton  Stalnaker  departed  this  life,  intestate,  in  1892, 
leaving  surviving  him  twelve  children  and  the  children  of  one 
deceased.  He  died  seized  of  several  tracts  of  land  among  which 
were  two  tracts  of  wild  lands  containing  in  the  aggregate  two 
thousand  three  hundred  and  eighty-seven  acres.  In  1894,  Mar- 
tha D.  Yocum,  one  of  the  heirs-at-law  of  said  Stalnaker,  filed 
her  bill  in  the  circuit  court  of  Randolph  county,  alleging  that 
ihe  said  lands  could  not  be  partitioned  in  kind,  and  praying  that 
the  same  might  be  sold  under  a  decree  of  the  court,  and  the  pro- 
ceeds divided  among  those  entitled  thereto.  Benjamin  C.  Stal- 
naker and  nine  other  of  the  heirs  of  the  said  decedent  filed 
their  answer  to  Mrs.  Yocunrs  bill,  denying  that  the  land  was 
not  susceptible  of  partition  in  kind,  and  praying  that  said  in- 
terest of  the  plaintiff,  Mrs.  Yocum,  in  the  wild  lands,  might  be 
run  off  to  her,  and  that  the  remainder  might  remain  undivided. 
•On  the  24th  of  October,  1899  "It  appearing  to  the  court  from 
the  deed  of  conveyance  of  Martha  D.  Yocum,  the  plaintiff,  and 
her  husband,  to  Shelton  L.  Eeger,  trustee,  that  he  has  become 
.the  owner  of  her  undivided  interest  in  the  land  situate  in  this 
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county  on  Mill  Creek,  and  described  in  the  bill  of  the  plaintiff, 
it  is  therefore  ordered  on  motion  of  the  said  Eeger,  trustee, 
that  this  suit  proeeed  to  final  decree  in  his  name  and  at  his 
proper  costs."  And  it  being  shown  that  said  Eeger,  trustee, 
had  acquired  nine  other  interests  in  said  lands,  a  decree  of  par- 
tition was  made  appointing  commissioners  to  go  upon  the  lands 
in  the  bill  and  proceedings  mentioned,  and  partition  thfe  same, 
assigning  to  said  Eeger,  trustee,  for  the  purposes  of  his  trust, 
ten-thirteenths  thereof,  arid  to  the  defendants,  Boston  Stal- 
naker,  Harriet  S.  Wamsley,  and  Caroline  H.  Dilley,  each  one- 
thirteenth  interest  thereof,  taking  into  consideration  quantity, 
quality,  and  value  of  lands  so  assigned,  providing  that  if  it 
could  be  conveniently  done,  they  should  assign  the  said  Beger, 
trustee,  his  interest  in  one  body,  and  to  the  other  owners  their 
interest  separately,  unless  they  should  elect  otherwise.  On  the- 
sixth  day  of  May,  1902,  a  decree  was  entered,  filing  a  petition 
by  the  Mill  Creek  Coal  &  Lumber  Company,  showing  that  it 
had  become  the  owner  of  eleven  undivided  thirteenths  of  the- 
said  two  thousand  three  hundred  and  eighty-seven  acres,  and 
praying  that  the  partition  suit  might  proceed  in  its  name  and 
that  commissioners  be  appointed  to  partition  the  said  land  be- 
tween it  and  Boston  Stalnaker  and  Harriet  S.  Wamsley  in  ac- 
cordance with  their  respective  interests,  laying  off  to  petitioner 
its  eleven-thirteenths  in  one  body  adjoining  other  lands  belong- 
ing to  it,  and  the  other  two  thirteenths  be  laid  off  separately  to- 
the  said  Boston  Stalnaker  and  Harriet  S.  Wasmley,  unless  they 
should  elect  to  have  their  interests  laid  off  together  in  one  body. 
The  said  decree  of  May  6,  1902,  recited  the  fact  that  the  said' 
Mill  Creek  Coal  and  Lumber  Company  had  shown  itself  en- 
titled to  eleven  undivided  thirteenths,  and  the  said  Stalnaker 
and  Wamsley  were  each  entitled  to  one  undivided  thirteenth  of 
the  said  lands,  and  that  the  conditions  as  to  the  ownership  of 
the  said  lands  had  been  changed  since  the  entry  of  the  decree- 
of  October,  1899,  and  that  no  action  had  been  taken  under  said 
decree.  All  proceedings  under  said  decree  were  ordered  stayed, 
and  another  decree  of  partition  was  entered  in  lieu  thereof,  di- 
recting James  Coberly  as  surveyor,  and  F.  M.  White  and  K.  B. 
Crawford  commissioners  appointed  for  that  purpose  to  go  upon 
the  said  two  tracts  of  land  situate  upon  Mill  Creek  and  its- 
branches,  and  treating  them  as  one  tract,  partition  the  same- 
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i 
between  the  parties  entitled  thereto,  assigning  to  the  Mill  Creek 
Coal  and  Lumber  Company  eleven-thirteenths,  and  to  Stalnaker 
and  Wamsley  each  one-thirteenth,  taking  into  consideration 
quality  and  value  of  the  land  so  assigned.  On  the  13th  of  July, 
1903,  the  defendant,  Harriet  S.  Wamsley,  one  of  the  heirs  of 
Hamilton  Stalnaker,  and  C.  S.  Wamsley,  her  husband,  filed  in 
the  circuit  court  of  Randolph  county,  their  bill  of  complaint 
against  the  Mill  Creek  Coal  and  Lumber  Company,  the  Tygarta 
River  Lumber  Company,  W.  S.  Tolbard  and  Boston  Stalnaker, 
alleging  that  the  Mill  Creek  Coal  and  Lumber  Company  had 
acquired  the  fee  simple  title  to  the  undivided  eleven-thirteenths 
of  the  said  two  thousand  three  hundred  and  eighty-seven  acres 
of  land  by  purchasing  the  interests  of  all  the  heirs  except  those 
of  the  plaintiff  and  her  brother  Boston  Stalnaker;  that  said 
two  thousand  three  hundred  and  eighty-seven  acres  was  veTy 
valuable  on  account  of  the  timber;  that  a  large  part  of  it  was 
underlaid  with  one  or  more  very  valuable  veins  of  coal  and  the 
timber  upon  and  the  coal  under  said  lands  constituted  almost  its- 
entire  value ;  that  the  Mill  Creek  Coal  and  Lumber  Company  had 
aold  the  timber  on  its  undivided  eleven-thirteenths  to  the  de- 
fendant, Tygart's  River  Lumber  Company  at  the  prioe  of  $30.00 
per  acre  for  the  timber  alone;  that  the  Tygart's  River  Lumber 
Company  and  W.  S.  Tolbard,  acting  under  the  rights  acquired 
from  the  Mill  Creek  Coal  and  Lumber  Company,  had  enter- 
ed upon  the  said  two  thousand  three  hundred  and  eight)r-seven 
acres  of  land,  and  had  built  a  railroad  thereon  which  had  great- 
ly damaged  the  premises,  and  established  a  large  lumber  camp, 
which  they  were  occupying  with  a  large  force  of  employes  and 
laborers,  etc.,  and  had  made  log  roads,  built  log  ways  thereon 
and  had  removed  and  cut  thousands  of  feet  of  very  valuable 
timber,  and  were  still  continuing  to  cut  and  remove  timber, 
without  the  permission  or  consent  of  the  plaintiff  or  Boston 
Stalnaker;  that  in  the  case  of  the  said  Yocum  against  Stal- 
naker and  others  for  partition,  the  commissioners  appointed 
had  acted,  laying  off  and  assigning  to  the  Mill  Creek  Coal  and 
Lumber  Company  for  its  eleven-thirteenths  therein,  ono  thou- 
sand six  hundred  and  eighty-seven  acres,  but  that  an  exception 
to  said  report  by  the  Mill  Creek  Coal  and  Lumber  Company  was 
sustained  by  the  court,  and  commissioners  were  again  directed 
to  go  upon  the  land  and  partition  the  same ;  that  partition  on 
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the  last  order  had  not  yet  been  made;  that  plaintifta  were  not 
familiar  with  the  boundaries  of  the  said  two  thousand  three 
htunSred  and  eighty-seven  acres  of  land,  neither  were  they  in- 
formed as  to  what  part  was  underlaid  with  coal,  nor  how  many 
merchantable  veins  of  coal  there  were  on  said  land,  and  that  all 
of  said  facts  should  be  definitely  ascertained  before  a  partition 
of  said  land  should  be  made;  and  prayed  that  the  defendant, 
TJjrgart's  Eiver  Lumber  Company  and  W.  S.  Tolbard  be  en- 
joined from  cutting  any  timber  on  said  tw©  thousand  three  hun- 
dred and  eighty-seven  acres  until  such  time  as  the  rights  of  the 
parties  should  be  ascertained  and  fixed,  and  their  interests  as- 
signed to  them,  and  that  they  be  restrained  and  enjoined  from 
operating  any  part  of  said  railroad  which  was  upon  the  lands 
assigned  to  plaintiff  and  defendant  Stalnaker;  that  an  account- 
ing be  had  of  timber  cut  upon  the  said  two  thousand  three  hun- 
dred and  eighty-seven  acres  of  land  be  ascertained  and  the  value 
fixed,  and  a  decree  in  favor  of  plaintiff,  Harriet  S.  Wamsley, 
against  said  Tygartfs  River  Lumber  Company  be  rendered  for 
the  full,  fair  one-thirteenth  part  of  the  value  of  the  timber  so 
cut,  and  the  damage  to  the  said  tract  of  land  by  reason  of  build- 
ing of  said  railroad  thereon  and  the  erection  of  said  lumber 
camp,  be  ascertained  and  a  decree  rendered  for  her  one-thiT- 
teenth  part  of  such  damages;  that  the  true  boundaries  of  the 
said  two  thousand  three  hundred  and  eighty-seven  acres  of  land 
underlaid  with  coal  and  the  character,  amount,  and  quality  of 
the  said  coal  be  ascertained,  and  the  land  partitioned  with  ref- 
erence thereto;  and  praying  that  the  cause  of  Yocum  against 
Stalnaker  and  others,  together  with  all  the  papers  and  pro- 
ceedings thereon  be  taken  and  read  as  part  of  her  bill  and  for 
general  relief.     The  Mill  Creek  Coal  and  Lumber  Company 
filed  its  answer  to  said  bill,  admitting  that  it  had  sold  the  tim- 
ber on  its  eleven-thirteenths  of  the  said  tract  of  land  to  the 
Tygart's  Eiver  Lumber  Company  as  well  as  the  timber  on  orer 
six  thousand  acres  adjoining  said  tract,  and  that  in  its  con- 
tract of  sale  of  timber  to  said  Tvgart's  River  Lumber  Company, 
it  undertook  to  authorize  the  said  Company  to  put  down  on  said 
tract  a  tram  or  other  railroad  over  which  to  haul  the  timber 
which  it  should  cut  upon  said  tract,  as  well  as  the  timber  it 
should  cut  upon  the  other  lands  adjoining  the  same  as  the  re- 
spondent claimed  it  had  a  right  to  do;  that  respondent  was  not 
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advised  specifically  as  to  what  timber  the  said  Tygart's  River 
Lumber  Company  had  cut  upon  the  said  two  thousand  three 
hundred  and  eighty-seven  acres,  but  was  informed  that  it  had 
cut  but  a  very  small  quantity  of  said  timber,  and  that  what  cut- 
ting it  had  done  upon  said  land  had  in  no  way  interfered  with 
the  partition  thereof  by  the  owners  according  to  their  respective 
rights;  that  under  the  decree  in  the  circuit  court  entered  at  it& 
May  term,  1903,  commissioners  were  then  proceeding  to  parti~ 
tion  said  land  among  said  owners,  which  partition  respondent 
hfcd  no  doubt  would  be  reported  in  a  very  few  days;  that  what- 
ever timber  had  been  cut  upon  said  land  by  the  Tygart's  Eiver 
Lumber  Company  had  been  cut  upon  that  portion  which  would 
according  to  the  rules  governing  courts  of  equity,  be  assigned 
or  allotted  to  respondent  as  it  adjoins  other  large  boundaries 
of  land  belonging  to  respondent;  respondent  denied  that  the 
logging  railroad  would  be  of  any  damage  to  said  property,  and 
claimed  that  if  plaintiff  had  any  right  to  or  against  the  Tygart's 
Biver  Lumber  Company  for  damages  or  for  relief  of  any  kind, 
it  was  not  by  the  extraordinary  remedy  of  injunction ;  that  any 
damage  that  could  possibly  result  therefrom  to  the  plaintiffs  was 
susceptible  of  compensation  in  damages;  and  prayed  for  the  dis- 
solution of  the  injunction,  or  in  any  evenj  the  dissolution  of 
that  part  of  it  which  restrained  the  use  of  the  logging  road  by 
the  defendant,  the  Tygart's  Eiver  Lumber  Company,  or  de- 
fendant, Tolbard. 

The  defendants,  the  Tygartfs  Eiver  Lumber  Company  and 
W.  S.  Tolbard,  filed. their  separate  answers  respectively,  and 
admitted  building  the  logging  railroad  upon  a  part  of  said  two 
thousand  three  hundred  and  eighty-seven  acres  of  land,  and 
the  cutting  of  timber  on  two  hundred  or  three  hundred  acres  of 
eaid  land,  but  denied  that  it  would  in  any  way  interefer  with  a 
fair  partition  of  the  land;  that  the  cutting  upon  said  latid  was 
upon  that  part  assigned  by  the  commissioners  to  the  Mill  Creek 
Coal  and  Lumber  Company,  and  which  respondents  supposed 
would  be  confirmed  by  the  court,  and  denied  all  the  material 
allegations  of  the  bill  not  admitted  to  be  true,  and  asked  that 
the  ir  junction  be  dissolved,  especially  so  far  as  to  permit  the 
use  of  the  logging  railroad.  On  the  11th  of  July,  1903,  the  in- 
junction was  so  modified  as  to  permit  the  defendants  to  operate 
the  railroad  constructed  over  said  two  thousand  three  hundred 
and  eighty-seven  acres  of  land.    On  the  8th  day  of  August,  the 
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commissioners  filed  their  report  of  partition,  allotting  and  as- 
signing to  Harriet  S.  Wamsley  two  hundred  and  fifty  acres, 
and  to  Boston  Stalnaker  two  hundred  and  fifty  acres,  and  to  the 
Mill  Creek  Coal  and  Lumber  Company  two  lots  numbered  three 
and  four  containing  respectively  five  hundred  and  seventy-three 
and  one-half  acres  and  one  thousand  three  hundred  and  thirteen 
and  one-half  acres,  making  together  one  thousand  eight  hun- 
•dred  and  eighty-seven  acres,  describing  said  several  lots  or  par- 
cels so  assigned  to  each  of  the  several  parties  by  metes  and 
bounds.  Harriet  S.  Wamsley  and  Boston  Stalnaker  filed  their 
four  exceptions  to  said  report  of  partition:  1st,  "because  they 
had  no  notice  of  the  time  of  executing  the  said  order  of  parti- 
tion" ;  2nd,  "because  said  commissioners  do  not  show  the  acreage 
of  coal  on  the  said  lots  of  land  so  assigned  to  the  different  par- 
cels"; 3rd,  "because  said  commissioners  report  nothing  as  to 
the  value  of  the  timber  on  the  different  lots  of  land  so  assigned 
by  them";  4th,  "because  said  commissioners  do  not  report  the 
value  of  any  of  the  parcels  of  land."  On  the  19th  of  October, 
1903,  the  cause  was  heard  upon  the  papers  and  proceedings  and 
upon  said  report  and  upon  said  exceptions.  The  court  over- 
ruled the  exceptions  and  confirmed  the  report  and  the  said  par- 
tition, from  which  decree  overruling  the  exceptions  and  confirm- 
ing the  report  and  partition,  the  said  Harriet  S.  Wamsley,  C.  S. 
Wamsley  and  Boston  Stalnaker  appealed. 

The  important  question  to  be  decided  in  this  case,  and  which 
seems  never  to  have  been  passed  upon  in  this  State,  is  raised  by 
the  first  exception  to  the  report  of  the  commissioners  that  no  no- 
tice was  given  to  Wamsley  and  Stalnaker  of  the  time  of  execut- 
ing the  order  of  partition.  Section  1,  chapter  u9,  Code,  gives 
jurisdiction  to  the  circuit  courts  in  cases  of  partition  and  pro- 
vides that  "111  the  exercise  of  such  jurisdiction,  may  take  cog- 
nizance of  all  questions  of  law  affecting  the  legal  title  that  may 
arise  in  any  proceedings."  The  usual  mode  of  exercising  such 
jurisdiction  is  by  suit  in  equity.  All  tenants  in  common,  joint- 
tenants  and  co-parccners  interested  in  the  real  estate  to  be  par- 
titioned, are  necessary  parties  to  such  suit  or  proceeding,  and 
must  be  summoned,  or  brought  into  court  by  order  of  publica- 
tion, if  non-residents  or  unknown,  as  in  any  other  case.  The 
statute  does  not  prescribe  the  mode  of  procedure  and  makes  no 
provision  for  notice  to  be  given  to  parties  interested,  of  the  time 
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<if  executing  the  decree  or  order  of  partition  by  the  commis- 
sioners. In  15  Ency.  PL  and  Pr.  827,  it  is  said:  "Such  com- 
missioners are  usually  required  by  statute  to  give  notice  of  the 
time  of  their  meeting  to  make  partition."  It  seems  a  little 
singular  that  this  question  of  notice  to  the  parties  of  the  time  of 
executing  the  decree  directing  the  partition  by  the  commission- 
ers has  never  been  brought  to  the  appellate  court  of  this  State; 
it  is  however  probably  accounted  for  in  the  fact  that  it  is  the 
general  practice  in  most  of  the  circuit  courts,  at  least  in  the 
State,  for  the  commissioners  appointed  to  partition,  either  un- 
der the  direction  of  the  court,  or  from  an  innate  sense  of  justice 
as  well  as  adhering  to  the  immemorial  custom  to  give  notice 
either  to  the  parties  in  person  or  to  their  attorneys;  this  notice 
is  usually  informal,  either  by  letter  or  word  of  mouth,  inform- 
ing the  parties  that  on  a  day  mentioned  the  commissioners  will 
proceed  to  execute  the  decree  of  the  court,  and  usually  the 
parties  are  present  either  in  person  or  by  agent  or  attorney  to 
look  after  their  respective  interests  in  the  matter.  The  com- 
mon law  proceeding  in  partition  required  notice.  "The  former 
Statutes  of  Virginia  contemplated  the  writ  of  partition  (de 
partitione  facienda)  as  the  proper  and  regular  proceeding  to 
coerce  partition  between  joint-tenants  and  tenants  in  common; 
being  founded  in  that  particular,  as  in  most  others,  on  the 
Statutes  of  31  Hen.  VIII.  c.  1.  and  32  Hen.  VIII.  c.  32, 
which  again  had  derived  the  writ  in  question  from  the  com- 
mon law  in  respect  to  co-parceners,"  2  Minor  482.  And  Freeman 
on  Cot.  and  Par.,  sec.  520,  speaking  of  partition  by  proceedings 
at  law.  says :  "In  proceedings  at  law,  after  the  entry  of  the  first 
judgment  in  partition,  the  writ  de  partitione  facienda  was  is- 
sued to  the  sheriff.  By  this  writ  he  was  commanded,  with 
twelve  good  and  lawful  men  of  the  neighborhood,  to  go  to  the 
manors  and  tenements,  and  there  in  the  presence  of  the  parties 
(who  are  to  be  forewarned)  if  they  be  willing  to  be  present,  by 
the  oath  of  said  twelve  men,  respect  being  had  to  the  true  value 
of  the  property,  to  cause  the  same  to  be  divided;"  and  in  sec. 
522:  "The  statutes  usually  require  the  cQmmissioners  to  be 
sworn  before  entering  upon  the  discharge  of  their  duties,  and 
also  to  give  notice  to  the  parties  interested,  of  the  time  and  place 
when  and  where  they  will  make  the  partition",  and  in  17  A.  & 
E.  E.  L.  769  (1st  Ed.) :  "Xotice  of  the  time  and  place  of  their 
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meetings  should  be  given  to  the  interested  parties,  and  usually 
they  are  all  required  to  be  present  and  deliberate  together",  and 
authorities  there  cited.  Statutes  in  some  of  the  states  specific- 
ally require  that  such  notice  shall  be  given,  while  many  of  them 
make  no  such  provision.  The  authorities  differ  somewhat  in 
regard  to  the  necessity  of  requiring  notice  of  the  time  when  the 
commissioners  will  meet  to  execute  the  decree  of  partition  in 
the  absence  of  a  statute  to  that  effect.  Some  of  the  best  authori- 
ties holding  that  when  the  statute  is  silent  as  to  such  notice,, 
the  requirement  in  such  notice  is  always  implied.  In  Doubleday 
v.  Newton,  9  How.  Pr.  E.  71,  it  is  held :  "Although  the  statute- 
does  not,  in  terms,  require  notice  of  the  proceedings  to  be  given 
to  the  parties  in  partition,  (4  How.  Pr.  E.  133,)  yet  the  neces- 
sity of  such  notice  must  be  implied.  For  it  is  one  of  those 
adjudications  of  a  judicial  nature  affecting  the  rights  and  in- 
terests of  the  parties,  in  which  they  have  a  right  to  substantial 
and  beneficial  notice,  and  without  it  the  report  of  the  fcomniis- 
eioners  will  be  set  aside",  and  in  Simpson  v.  Simpson,  59  Mich. 
71,  the  case  was  taken  up  among  other  things  on  the  exceptions 
to  the  report  of  the  commissioners,  because  the  exceptants  were 
not  notified  of  the  meeting  or  meetings,  and  neither  of  them  at- 
tended said  meeting  or  meetings  of  the  commissioners,  nor  any- 
one in  their  behalf.  It  was  there  held  that  notice  "To  the 
defendants,  of  the  meetings  of  the  commissioners  is  essential 
to  the  validity  of  their  action.  The  requirement  of  such  notice 
is  always  implied  when  not  expressed  in  the  statute."  In  Row 
v.  Row,  4  How.  Pr.  E.  133,  it  is  held:  "Notice  of  commission- 
ers' proceedings  in  partition  is  not  required  by  statute  to  be 
given  to  the  parties.  It  would  be  proper,  however,  that  the 
parties  should  have  an  opportunity  to  be  heard  before  the  com- 
missioners, before  making  partition."  Our  statute  has  not 
repealed  the  common  law  in  the  matter  of  notice,  it  simply  con- 
fers jurisdiction  upon  the  circuit  court,  but  does  not  give  any 
directions  as  to  the  mode  of  procedure,  and  being  silent  on  the 
question  of  notice,  the  requirement  of  giving  notice  must  be  im- 
plied, the  propriety  of  such  notice  is  well  expressed  in  the  case 
of  Doubleday  v.  Newton,  supra.  "It  is  one  of  those  adjudica- 
tions of  a  judicial  nature,  affecting  the  rights  and  interests  of 
the  parties  in  which  they  have  a  right  to  substantial  and  bene- 
ficial notice."    Upon  the  question  of  notice  by  the  commission- 
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ers  of  partition,  to  the  parties  of  the  time  of  executing  the  de- 
cree of  partition,  appellees  rely  strongly  upon  the  case  of  ilfc- 
Clanahan  v.  Hockman,  31  S.  E.  516,  where  it  is  held  that  such 
notice  is  not  required.  The  only  reason  for  the  opinion  of  the 
court  on  this  point  seems  to  be  the  fact  that  the  statute  does 
not,  in  terms,  require  that  notice  should  be  given;  it  simply 
says :  "It  is  not  necessary,  under  our  statute  of  partition,  that  the 
commissioners  should  give  notice,  though  it  is  frequently  done. 
The  parties  interested  have  their  day  in  court  when  the  report 
of  the  commissioners  is  made  and  it  comes  before  the  court  for 
approval  or  rejection."  Only  this  and  nothing  more,  and  this 
is  carried  into  the  syllabus.  It  is  true  as  a  rule,  a  party  once  sum- 
moned in  a  cause  is  in  court  for  all  purposes,  but  in  a  cause  for 
partition  as  in  a  cause  referred  to  a  commissioner  for  account 
and  report,  many  things  are  to  be  done  in  the  case  which  are 
not  done  in  open  court,  and  in  which  the  parties  interested 
should  have  notice  that  they  may  protect  their  interests  in  such 
proceedings.  Parties  in  interest  might  be  able  to  call  to  the  at- 
tention of  partition  commissioners  such  facts  and  conditions 
as  add  materially  to  the  value  of  particular  portions  of  the  real 
estate  to  be  divided,  or  detract  from  such  value  as  the  case  may 
be,  such  facts  and  conditions  as  might  not  be  discovered  or 
noticed  by  the  commissioners,  who  are  entitled  to  have  all  the 
light  possible  in  relation  to  the  property  to  be  partitioned,  in 
order  to  enable  them  to  make  a  fair  and  equitable  partition. 
If  parties  interested  have  no  notice  of  the  action  of  commis- 
sioners until  the  same  is  brought  into  court,  they  are  placed  at 
a  great,  disadvantage  when  they  have  nothing  to  guide  them 
except  the  map  and  report,  in  making  exceptions  thereto  in 
case  exceptions  should  be  necessary;  while  if  on  the  ground 
with  the  commissioners,  they  could  view  the  premises  and  not 
only  see  just  wherein  the  commissioners  were  at  fault,  but  aid 
them  in  arriving  at  just  conclusions.  It  is  claimed  that  the 
report  of  the  commissioners  on  its  face  shows  the  injustice  to  the 
parties,  and  especially  on  the  face  of  the  map  in  the  shape 
of  the  parcels  set  apart  to  Wamsley  and  Stalnaker.  The  portions 
allotted  to  the  appellants  do  not  seem  to  be  laid  off  with  a  view 
especially  to  symmetry  of  proportions,  being  nearly  three  miles 
long  and  only  37  rods  wide;  but  no  exception  was  taken  to  the 
report  on  this  ground.    However  as  the  cause  will  have  to  be 
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again  recommitted  to  the  same  or  other  commissioners,  this 
defect  in  the  report  as  well  as  others  complained  of,  if  they 
exist,  can  be  then  corrected.     The  remaining  exceptions  after 
that  of  want  of  notice,  are  the  failure  of  the  commissioners  to 
show  the  acreage  of  coal  on  the  several  lots  of  land  assigned  to 
the  different  parties,  and  the  value  of  the  timber  on  the  several 
lots,  and  that  they  do  not  report  the  value  of  any  of  the  parcels 
of  land.    We  hardly  see  the  object  of  reporting  the  value  of  the 
parcels  or  any  of  them,  nor  of  the  acreage  of  coal  and  timber. 
The  commissioners  go  upon  the  land  and  view  the  same,  taking 
into  consideration  everything  whatever  that  may  be  known,  that 
gives  value  to  each  and  every  part  of  it,  whether  of  coal,  miner- 
als, timber,  or  the  surface  for  agricultural  purposes,  and  these 
various  elements  of  value  are  taken  into  consideration  by  the 
commissioners  in  arriving  at  their  conclusions,  and  they  equalize 
the  value  of  the  shares  of  the  various  parties  entitled  thereto, 
by  increasing  the  acreage* of  those  shares  which  contain  less  of 
the  elements  of  value,  or  decreasing  the  quantity  as  the  case 
may  be.    It  is  very  evident  from  the  report  of  the  commission- 
ers that  they  observed,  or  at  least  tried  to  observe,  these  prin- 
ciples in  allotting  to  the  appellants  their  shares  as  they  increased 
their  acreage  from  one  hundred  and  eighty-five  and  six  thir- 
teenth acres  to  two  hundred  and  fifty  acres  each,  making  an 
excess  of  sixty-four  and  one-half  acres  of  the  quantity  they  would 
be  respectively  entitled  to,  if  each  and  every  acre  of  the  premises 
was  of  the  same   value.   In  McClanahan  v\.   Hockman,  supra, 
(Syl.  pt.  4),  it  is  held:  "A  report  of  commissioners  in  partition 
is  not  defective  for  failure  to  place  a  money  valuation  on  all  or 
a  portion  of  the  lands."    In  Ranson  v.  High,  37  W.  Ya.  838,  38 
Am.  St.  67,  (Syl.  pt.  2),  it  is  held:  "When  the  action  and  report 
of  the  commissioners  is  excepted  to  on  the  ground  that  the}T  have 
not  set  apart  and  assigned  to  any  one  his  just  and  full  share, 
unless  it  appear  that  the  commissioners  misunderstood  or  failed 
to  perform  some  duty  or  acted  on  a  wrong  principle,  the  court 
will  not  sustain  such  exception,  unless  it  be  shown  by  a  clear 
and  decided  preponderance  of  evidence  that  the  commissioners 
have  made  an  unequal  and  unfair  partition."    See  also  OiUespie 
v.  Bailey,  12  W.  Va.  70.    And  in  Supervisors  v.  Stout,  9  W.  Va, 
703,  (Syl.  pt.  4),  it  is  held:  "In  the  absence  of  evidence  clearly 
showing  that  the  damages  are  insufficient,  the  inquest  taken  on 
the  ground  is  conclusive."    The  evidence  taken  in  case  at  bar 
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is  by  no  means  sufficient  to  warrant  the  court  in  disturbing  the 
report  of  the  commissioners,  on  the  grounds  constituting  the 
last  named  exceptions.  For  the  reasons  herein  stated  the  de- 
crees complained  of  are  reversed,  the  report  of  partition  set 
aside,  and  the  causes  remanded  for  further  proceedings  to  be 
had  therein  as  indicated  in  this  opinion,  and  according  to  the 
rules  governing  courts  of  equity. 

Reversed. 

Miller  axd  Brannon,  Judges,  (dissenting) : 

We  dissent  from  the  decree  of  reversal  in  this  case  which  is 
based  on  want  of  notice  by  the  commissioners  of  partition  of  the 
time  fixed  for  making  the  partition.  We  do  not  think  that  no- 
tice is  essential.  The  statute  of  partition  makes  no  mention  of 
such  notice.  It  is  not  required  by  that  statute  in  any  of  its 
provisions.  The  notice  which  the  decision  in  this  case  requires 
will  be  regarded  as  formal  legal  notice,  and  carried  out  to  its 
logical  conclusion  would  require  publication  of  such  notice  as 
to  a  non-resident  owner  or  party  in  interest;  for  it  is  a  legal 
notice,  one  required  by  law  under  the  holding  of  this  Court,  and 
how  such  publication  can  be  dispensed  with  we  do  not  see.  The 
non-resident  is  just  as  much  entitled  to  notice  as  the  resident 
owner  or  party  in  interest,  and  the  Code,  chapter  121,  section  2, 
provides  that  a  legal  notice  to  a  non-resident  may  be  published 
in  a  newspaper,  and  no  other  mode  of  notice  to  him  is  provided 
by  law,  except  by  service  outside  the  State.  This  will  be  ex- 
ceedingly inconvenient  and  costly,  and  we  do  not  see  any  law 
Tequiring  such  notice.  The  parties  have*  been  brought  before 
the  court,  and  they  must  watch  the  proceedings  therein,  includ- 
ing the  proceedings  of  the  commissioners.  Besides,  they  have 
their  day  in  court  upon  the  coming  in  of  the  report.  They  must 
"be  present  when  it  comes  in  and  do  what  is  necessary  to  protect 
their  interests  by  exception  or  otherwise.  If  they  desire  to  be 
present  on  the  ground,  they  can  ascertain  from  the  commission- 
ers the  time  when  they  will  go  upon  the  land  to  view  it  in  order 
to  make  the  partition.  They  must  know  that  a  decree  for  peti- 
tion has  been  made,  and  they  must  exercise  some  diligence  to 
be  present  when  it  is  to  be  executed.  The  court  simply  employs 
the  commissioners  to  view  the  land  instead  of  doing  so  itself, 
and  they  must  attend,  if  they  desire.    Such  a  notice  is  neither 
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original  nor  mesne  process;  it  is  simply  a  step  of  the  court  in 
the  proceedings  in  the  case  preparatory  to  a  final  decree.  In 
this  view  we  are  supported  by  the  supreme  court  of  Virginia  in 
McClanahan  v.  Hockman,  31  S.  E.  516,  holding  that  '"coin- 
missioner  in  partition  need  not  give  notice.  The  parties  have 
their  day  in  court  when  the  rej)ort  comes  before  it  for  approval 
or  rejection." 

We  cannot  see  any  office  to  be  performed  by  notice.  True, 
the  parties  might  be  present  before  the  commissioners  to  make 
their  claim ;  but  we  can  see  no  other  office  that  the  notice  could 
perform  and  we  do  not  see  that  it  is  a  right  given  by  law  to 
make  any  argument  before  the  commissioners,  we  say  right. 
The  commissioners  go  upon  the  premises,  view  them,  and  form 
their  own  estimate  of  the  value  of  the  whole  tract  and  the  rela- 
tive value  of  the  parcels  set  apart  to  the  different  heirs.  We  do 
not  suppose  that  the  parties  have  right  to  summon  witnesses 
and  have  their  evidence  heard  by  the  commissioners.  Under  our 
practice  that  is  never  done.  Such  evidence  is  to  be  heard  in 
court  when  the  report  shall  come  in.  No  facilities  under  our 
practice  enable  evidence  to  be  taken  in  the  field.  Who  reduces 
it  to  writing?  If  not  reduced  to  writing,  how  can  incompetent 
evidence  be  eliminated  ?  How  can  exception  be  taken  and  noted 
against  the  incompetent  evidence  ?  We  do  not  suppose,  in  short, 
that  there  can  be  any  trial  before  the  commissioners  in  the* 
country.    Then,  what  function  does  the  notice  perform? 


CHARLESTON. 
Eobinson  v.  Lowe. 

Submitted  September  8,  i904 — Decided  November  29,  1904. 

1.       Instructions — Reversal  on  Instructions. 

An  erroneous,  or  irrelevant  instruction  on  a  material  point 
is  presumed  to  be  to  the  prejudice  of  the  party  appealing, 
against  whom  it  is  given,  and  will  cause  reversal,  unless  it 
clearly  appears  from  the  record  that  it  was  harmless.  Ward  v. 
Ward,  47  W.  Va.  766.     (p.  313). 

Error  to  Circuit  Court,  Wetzel  County. 
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Action  by  S.  I.  Robinson  and  others  against  John  M.  Lowe. 
Judgment  for  defendant,  and  plaintiffs  bring  error. 

Reversed. 

E.  B.  Sxodgrass,  T.  P.  Jacobs,  and  E.  L.  Robinson,  for 
plaintiffs  in  error. 

E.  0.  Keifer,  for  defendant  in  error. 

Milleb,  Judge  : 

This  case  was  here  once  before  on  writ  of  error  awarded  to 
defendant,  Lowe.  The  then  judgment  in  favor  of  the  plain- 
tiffs was  reversed,  and  the  case  remanded.  See  Robinson  v. 
Lowe,  50  W.  Ya.  75.  It  is  now  here  on  writ  of  error  to  a  judg- 
ment therein  in  favor  of  Lowe  for  the  lands  hereinafter  referred 
to.  Plaintiffs  claim  title  to  a  tract  of  one  hundred  and  thirty- 
six  acres,  described  by  metes  and  bounds  in  their  declaration, 
but  the  lands  really  in  controversy,  as  shown  by  the  record,  are 
two  alleged  interlocks,  one  called  the  "Island  Interlock,"  and 
the  other  the  "Gas  Well  Interlock,"  the  first  containing  about 
ten,  and  the  second,  about  twenty  acres. 

Counsel  for  plaintiffs  in  error  concede  that  the  defendant 
has  shown  himself  entitled  to  hold,  by  adversary  possession,  the 
Island  Interlock.  This  concession  eliminates  it  from  further 
■consideration,  and  narrows  the  controversy  to  the  Gas  Well  In- 
terlock, which  is  held  by  The  Philadelphia  Gas  Co.  under  lease 
from  plaintiff,  S.  I.  Robinson. 

There  was  a  trial  to  jury,  a  verdict  in  favor  of  defendant,  a 
motion  to  have  the  same  set  aside  which  was  overruled,  judg- 
ment rendered  thereon,  and  exceptions  taken  and  saved  on  the 
record  by  plaintiffs. 

Upon  the  trial,  to  maintain  the  issue  on  their  part,  the  plain- 
tiffs introduced  the  following  documentary  evidence:  (1)  A 
patent  of  the  commonwealth  of  Virginia,  bearing  date  on  the 
1st  day  of  October,  1859,  which  grants  to  the  plaintiff,  S.  I. 
Robinson,  by  metes  and  bounds,  the  tract  of  136  acres,  de- 
scribed in  the  declaration;  and  (2)  a  deed  executed  by  Jared 
Morris,  as  attorney  in  fact  for  T.  M.  Ewart,  to  the  plaintiff, 
S.  JI.  Robinson,  in  and  by  the  name  of  Sarah  II.  Robinson, 
tearing  date  on  the  16th  day  of  October,  1877,  for  126  acres. 
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The  beginning  corner,  and  most  of  the  other  corners  and  lines, 
called  for  in  the  patent  and  deed  are  the  same.  It  thus  ap- 
pears that  the  one  hundred  and  twenty-six  acres  are  included 
within  the  calls  of  the  136  acres.  The  record  states  that  the 
blue  prints,  and  the  map  from  which  they  are  taken,  were  given 
in  evidence ;  but  no  such  papers  are  printed  in  the  record ;  and 
none  such  appear  in  the  former  record,  to  which  our  attention 
is  called  by  the  brief  of  counsel  for  plaintiffs. 

There  is  also  evidence  tending  to  proye  actual,  open  and  con- 
tinuous possession  of  the  land  by  plaintiffs,  under  their  said 
title  papers,  and  of  valuable  and  permanent  improvements  made 
thereon  by  their  tenants. 

The  defendant  introduced  as  evidence  the  following  papers: 
(1)  A  patent  of  the  commonwealth  of  Virginia,  bearing  date 
on  the  26th  day  of  October,  1819,  which  grants  to  Achilles  Mor- 
gan, by  metes  and  bounds,  a  tract  of  land,  containing  300 
acres;  (2)  a  deed  by  Morgan  and  wife,  bearing  date  on  the 
14th  day  of  June,  1820,  to  James  Lowe  for  the  same  land; 
(3)  a  deed  from  James  Lowe  and  wife,  bearing  date  on  the 
28th  clay  of  July,  1848,  to  Levi  M.  Lowe  for  said  land,  the  first 
call  in  the  last  mentioned  deed  being  144,  instead  of  142,  poles 
as  stated  in  the  preceding  deed  and  also  in  the  patent;  (4) 
another  patent  from  the  commonwealth  of  Virginia,  bearing 
date  on  the  31st  day  of  July,  1843,  which  grants  to  said  Levi 
M.  Lowe,  by  the  name  of  Levy  Lowe,  50  acres;  (5)  a  deed 
from  Levi  M.  Lowe  and  wife,  bearing  date  on  the  5th  day  of 
June,  1882,  to  defendant,  John  M.  Lowe,  'for  a  tract  of  130 
acres,  described  therein  by  metes  and  bounds;  and  (6)  a  copy 
of  a  survey  of  100  acres  made  on  the  10th  day  of  ^November, 
1848,  for  William  King.  The  defendant  also  gave  in  evidence 
acts  by  himself  and  tenants  under  his  said  deed,  tending  to 
prove  his  adversary  possession  of  the  land  in  dispute.  The 
patent  to  plaintiff  for  the  136  acres  begins  "at  a  beech,  corner 
to  Levi  M.  Lowe;  and  its  first  line  runs  thence  with  two  of 
his  (Lowe's.)  lines,  S.  74  E.  54  poles  to  a  hickory;  thence  N\ 
25  E.  100  poles  to  a  chestnut  oak  in  Wiliam  King's  line."  We 
find  in  the  fifty  acre  patent,  those  objects,  and  substantially 
the  said  two  calls.  Plaintiff,  S.  I.  Robinson,  who  testifies  as 
to  the  location  of  those  lines  and  corners,  does  not  claim  that 
his  patent,  or  his  wife's  deed  interlaps  the  fifty  acre  patent* 
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We  therefore  conclude  that  there  is  no  interlock  of  the  one 
hundred  and  thirty-six,  and  fifty  acre  patents,  so  far  as  the 
Gas  Well  Interlock  now  in  controversy,  is  concerned.  The  al- 
leged interlock,  if  any  there  be,  is  occasioned  by  the  deed  from 
Levi  If.  Lowe  to  defendant  for  the  one  hundred  and  thirty 
acre  tract.  Upon  this  assumption,  plaintiffs'  action  is  based. 
If  any  part  of  the  fifty  acre  tract  be  included  within  the  Gas 
Well  Interlock,  and  be  also  covered  by  and  included  in  the  said 
deed  to  defendant,  which  must  be  determined  by  the  evidence, 
then  it  follows  that  whatever  claim,  or  title  Levi  M.  Lowe  had 
to  such  parcel  of  said  fifty  acre  tract  on  the  5th  day  of  June, 
1882,  passed  to,  and  became  vested  in,  the  defendant  by  virtue 
of  the  deed  to  him,  of  the  date  last  aforesaid. 

There  is  a  great  mass  of  evidence,  about  two  hundred  and 
seventy-five  pages  of  printed  matter,  the  most  of  which  relates 
to  the  location  of  the  corners  and  lines  mentioned  in  the  alleged 
title  papers,  given  in  evidence  by  the  parties  respectively.  There 
is  much  testimony  tending  to  prove  that,  if  correctly  surveyed 
and  laid  down,  the  "Gas  Well  Interlock"  wi)l  not  fall  within 
the  plaintiffs'  true  boundaries.  It  is  urged  by  defendant  that 
plaintiffs  have  not  identified  the  exterior  boundaries  of  the 
land,  claimed  by  them.  The  evidence  relating  to  the  identifi- 
cation and  location  of  their  alleged  corners  and  lines  is  neither 
certain  nor  conclusive.  Before  the  plaintiff  can  recover  in  an 
action  of  ejectment,  he  must  identify  the  land  claimed,  so  far 
as  the  exterior  boundaries  thereof  are  concerned.  Miller  v.  Holt, 
47  W.  Va.  7;  Coal  Co.  v.  Howell  36  W.  Va.  490;  Jeffrey  v.  Lem- 
on, decided  at  the  present  term. 

The  court,  at  the  instance  of  defendant,  and  over  the  objec- 
tion of  plaintiffs,  gave  to  the  jury  sixteen  several  instructions, 
some  of  which,  as  plaintiffs  contend,  are  mere  abstractions,  and 
others,  erroneous,  inapplicable  and  misleading.  It  is  not  deem- 
ed necessary  here  to  refer  specificially  to  more  than  one  of  them, 
which  is  in  the  following  words:  "The  court  instructs  the 
juiy  that  in  the  trial  of  an  action  of  ejectment  it  is  not  nec- 
essary for  the  defendant  to  show  that  he  has  any  title  to  the 
land  in  controversy,  but  can  defeat  the  plaintiffs  claim  by  show- 
ing a  title  to  the  land  in  controversy  in  some  other  person  than 
the  plaintiff." 

It  is  the  right  of  any  party  to  an  action  or  suit  to  have  the 
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ruling  of  the  court,  hypothetieally,  by  way  of  instructions  to 
the  jury,  upon  the  facts  to  be  found  by  them  from  the  evidence. 
"Instructions  may  be  shortly  defined  as  directions  in  regard  to 
the  law  of  the  case.  *  *  *  The  third  arid  most  important 
function  of  instructions  is  to  declare  what  rules  of  law  will  ap- 
ply to  any  state  of  facts  which  may  be  found  in  the  case,  and  to 
assist  the  jury  in  correctly  applying  those  rules  to  the  facts/* 
1  Blashfield  on  Instr.  1,  3;  State  v.  Dodds.  51  W.  Va.  280; 
Hyde's  Digest  (W.  Ya.)  Vol.  2.  2826,  et  $eq.  The  plaintiffs 
contend  that  defendant  introduced  the  50  acre  patent  to  prove 
an  outstanding  title  to  the  land  in  controversy  in  a  stranger; 
and  that  no  evidence  having  been  offered  by  defendant  to  show 
that  it  was  then  a  subsisting,  operative,  legal  title,  on  which 
the  owner  could  have  recovered,  had  he  been  asserting  it  in  an 
action,  the  instruction  was  for  that  reason,  erroneous,  irrele- 
vant and  misleading.  Wilson  v.  Braden,  48  W.  Va.  196;  Far- 
Tcersburg  Industrial  Co.  v.  Schultz  et  al,  43  W.  Va.  471;  Reu- 
sens  v.  Lawson,  91  Va.  226;  Greenleaf  v.  Birth,  6  Pet.  302; 
Newell  on  Eject.  652.  The  instruction  was  and  is  erroneous. 
The  defendant  asserts  that  the  50  acre  patent  was  offered,  not 
to  show  outsanding  title,  but  to  establish  the  boundary  of  plain- 
tiff's patent;  to  prove  that  no  interlock  existed;  and  to  con- 
nect defendant's  title  with  the  commonwealth.  His  contention 
seems  to  be  the  more  reasonable,  and  consistent  with  the  other 
facts  in  the  case.  In  this  maze  of  uncertainty,  we  are  left  in 
doubt  and  confusion.  Nevertheless,  we  are  asked  to  reverse 
the  action  of  the  circuit  court  and  set  aside  the  verdict  as  being 
contrary  to  the  law  and  the  evidence,  and  because  of  the  instruc- 
tions given  as  aforesaid.  The  jury  may  have  found  as  they  did, 
because  they  believed  from  the  evidence,  that  plaintiffs  had  not 
sufficiently  identified  the  exterior  boundaries  of  the  land  claimed 
by  them;  that  plaintiffs'  land  did  not  cover  said  alleged  inter- 
lock; that  defendant  had  good  and  sufficient  title  to  the  con- 
troverted parcel;  or  that  the  title  thereto  was  oustanding  in  a 
stranger.  It  has  been  repeatedly  held  that,  where  a  case  has 
been  fairly  submitted  to  a  jury  and  a  verdict  fairly  rendered, 
it  ought  not  to  be  interfered  with  by  the  court,  unless  mani- 
fest wrong  and  injustice  has  been  done,  or  unless  the  verdict  id 
plainly  not  warranted  by  the  evidence,  or  facts  proved.  Miller 
v.   Ins.   Co.,   12  W.  Va.   116;   Grayson's  Case,   6   Grat.   112; 
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Thompson's  Ca*e,  21  W.  Va.  741;  State  v.  Yates,  21  W.  Va. 
761. 

It  is  the  province  of  the  jury  to  weigh  the  testimony,  and  the 
appellate  court  will  not  disturb  their  finding,  sustained  by  the 
lower  court,  unless  it  be  plainly  contrary  to  the  preponderance 
of  the  evidence.  Scott  v.  C.  &  0.  R.  R.  Co.,  43  W.  Va.  484. 
We  cannot  therefore  disturb  the  verdict  on  the  question  of  pre- 
ponderance of  the  evidence.  But  we  are  not  unmindful  of  the 
rule  that  an  instruction  should  not  be  given,  unless  relevant, 
and  it  is  not  relevant,  unless  there  be  evidence  tending  to  prove 
ihe  facts  on  which  the  instruction  is  based.  Kerr  v.  Lunsford, 
31  W.  Va.  663;  Coffman  v.  Hedrick,  32  W.  Va.  119;  Oarrico  v. 
TF.  Va.  Cent.  &  P.  R.  R.  Co.,  39  W.  Va.  86. 

In  Ward  v.  Ward,  47  W.  Va.  766,  it  is  held  that  an  erroneous 
instruction  on  a  material  point  is  presumed  to  be  to  the  preju- 
dice of  the  party  appealing,  against  whom  it  is  given,  and  will 
cause  reversal,  unless  it  clearly  appears  from  the  record  that  it 
was  harmless.  Stevenson  v.  Wallace,  27  Grat.  77;  Osborne  v. 
Francis,  38  W.  Va.  312.  We  are  asked  to  eliminate  and  disre- 
gard the  above  instruction  as  harmless  error.  The  defendant 
evidently  believed  that  the  fifty  acre  patent  tended  to  show  out- 
standing title,  and  would  thereby  materially  aid  him  in  his  de- 
fense. Otherwise,  he  would  not  have  asked  an  instruction  there- 
on. It  is  held  in  McVey  v.  St.  Clair  Co.,  49  W.  Va.  412,  that  if 
improper  instructions  be  given,  or  proper  ones  refused,  on  the 
trial,  the  judgment  will  be  reversed  unless  the  evidence  be  so 
plainly  and  decidedly  in  favo*  of  the  finding  of  the  jury  that 
the  giving  or  refusal  of  such  instructions  amounts  to  merely 
harmless  error."  Bank  of  Huntington  v.  Napier,  41  W.  Va. 
481.  The  evidence  is  conflicting  and  contradictory  upon  the 
material  points  involved.  The  instruction  being  erroneous  and 
irrelevant,  we  cannot  say  what  effect  it  had  upon  the  jury.  It 
is  presumed  to  have  been  predudicial  to  the  plaintiffs. 

For  the  reasons  stated,  the  judgment  is  reversed,  the  verdict 
*of  the  jury  set  aside,  a  new  trial  granted,  and  the  case  remanded. 

Reversed. 
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CHARLESTON. 

Hart  v.  Issaacsen  et  al  and  Curtin  &  Co.  v.  Isaacsen  et  al.. 
Submitted  November  17,  1904— Decided  November  29,  1904. 

1.      Subrogation. — Mortgage — Notice  of  Claim. 

H.  negotiated  the  purchase  of  two  hundred  acres  of  land  for 
I.;  but  with  the  understanding  and  agreement  between  them 
at  the  time,  that  I.  was  to  pay  the  purchase  money  therefor,, 
which  he  did;  and  was  to  have  one  hundred  acres  of  the  land, 
with  all  of  the  oak  and  poplar  timber  on  the  whole  tract.  For 
his  services  in  making  the  purchase,  H.  was  to  have  one  hun- 
dred acres  of  the  land,  to  be  taken  from  the  end  thereof,  which 
he  might  select.  The  title  bond  for  the  land  was  taken  in  the- 
name  of  I.  One  hundred  acres  of  the  land  was  surveyed  and 
platted  to  H.  with  the  acquiescence  of  I.  Afterwards,  I.  exe- 
cuted to  C.  &  Co.  a  mortgage  on  the  two  hundred  acres,  and? 
still  later,  took  from  the  vendors  a  deed  for  the  land  in  his- 
own  name;  but  C.  &  Co.  had  no  knowledge  or  notice  of  the 
claim  to,  or  interest  of  H.  in  the  land,  at  the  time  of  the  execu- 
tion and  delivery  of  the  mortgage  to  them.  Held,  That  I. 
took  the  legal  title  to  the  land  and  holds  the  same  as  trustee 
for  H.  to  the  extent  of  the  right  and  interest  of  H.  in  the  land; 
but  that  the  mortgage  of  C.  &  Co.  binds  the  one  hundred  acres 
selected  by,  and  laid  on*  to,  H.  as  aforesaid,  for  the  balance  of 
the  mortgage  debt,  after  applying  thereon  the  proceeds  of  the 
sale  of  the  residue  of  the  mortgaged  property,     (p.  319). 

Apg^al  from  Circuit  Court,  Eandolph  County. 

Bills  ,by  Marshall  Scott  against  Leon  Isaacsen  and  others, 
and  by  Curtin  &  Co.  against  the  same  defendants.  From  the 
decrees,  defendant  A.  P.  Hart  appeals. 

Reversed. 

C.  H.  Scott,  for  appellant. 

Harding  &  Harding  and  W.  B.  Maxwell,  for  appellees.. 

Miller,  Judge: 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Ran- 
dolph county,  made  in  the  two  causes  above  styled,  heard  to- 
gether. They  were  here  once  before,  Curtin  et  al.  v.  Isaacsen 
et  al,  36  W.  Va.  391;  but  the  question  now  before  the  Court 
was  not  then  adjudicated.     The  sole  controversy  now  is  be- 
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tween  appellant,  Alexander  P.  Hart,  and  appellees,  Curtin  & 
Co.,  as  to  the  ownership  of,  and  right  to,  a  parcel  of  one  hun- 
dren  acres  of  land,  part  of  a  two  hundred  acre  tract,  situate  on 
Boaring  Creek  in  said  county. 

Defendant,  Leon  Isaacsen,  conveyed  the  two  hundred  aere- 
tract  to  Curtin  &  Co.  by  his  deed,  which  was  and  is  a  mortgage, 
bearing  date  on  the  22d  day  of  April,  1889,  and  which  was 
duly  admitted  to  record  on  the  following  day.  It  recites  a  con- 
sideration of  $8,935.25,  theretofore  advanced  by  the  grantees 
to  the  grantor,  then  due  and  payable.  Isaacsen  did  not  then 
have  the  legal  title  to  the  land. 

On  the  first  day  of  April,  1888,  and  prior  thereto,  the  tract 
of  land  was  owned  by  M.  W.  Harrison  and  Thomas  A.  Edwards, 
who  lived  at  Weston  in  Lewis  county.  Isaacsen  desired  to  buy 
the  land.  It  adjoined  the  land  on  which  Hart  live<J.  Hart  was 
Well  acquainted  with  the  land  and  the  timber  thereon.  In  his 
answer,  Hart  says  that,  on  or  about  the  date  last  aforesaid, 
Isaacsen  agreed  with  him  that,  if  he  would  go  to  Weston  and 
buy  the  land,  at  a  price  not  to  exceed  four  dollars  per  acre, 
that  he,  Isaacsen,  would  pay  for  it ;  take  all  the  oak  and  poplar 
timber  thereon,  and  one  hundred  acres  thereof ;  and  that  Hart 
should  have  the  other  one  hundred  acres,  with  the  right  to 
choose  which  end  of  the  tract  he  would  take;  that  thereupon 
Hart  went  to  Weston;  agreed  with  the  owners  upon  terms  of 
purchase;  returned  to  Grafton  and  received  Isaacsen's  check  for 
eight  hundred  dollars;  went  back  with  it  to  Weston,  delivered 
it  to  Harrison  and  Edwards  as  payment  for  the  land ;  and  took 
from  them  a  title  bond,  or  contract  in  writing,  showing  that 
Isaacsen  had  become  the  purchaser  of  the  land.  Why  the 
deed  was  not  then  executed  by  the  vendors  does  not  appear. 
The  deal  was  thus  consummated  on  the  12th  day  of  April,  1888. 
Hart  further  alleges  that,  in  pursuance  of  the  said  contract  of 
purchase  and  by  reason  thereof,  Isaacsen  procured  one  Milton 
Hart,  a  surveyor,  to  survey  said  tract  of  land,  to  make  a  plat 
thereof,  and  to  divide  the  same  between  himself  and  the  respond- 
ent, which  was  done  about  April  3,  1889,  after  Isaacsen  had 
taken  the  poplar  and  part  of  the  oak  timber  from  the  one  hun- 
dred acres,  which  was  selected  by  respondent,  as  his  share  of  the 
land,  and  which  was  so  laid  off  to  him  by  said  Milton  Hart; 
that  respondent  has  had  actual  possession  of  his  part  of  said  tract 
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of  land,  claiming  to  own  the  same  under  his  contract  with  Isaac- 
sen  from  that  time  to  the  present,  and  that  his  ownership  thereof 
is  good,  notwithstanding  the  fact  that  Isaacsen  has  declined  to 
give  him  a  title  bond  or  contract  in  wTiting,  showing  his  owner- 
ship as  aforesaid.  Respondent  then  prays  that  before  any  de- 
cree be  rendered  in  the  cause  for  the  sale  of  the  two  hundred  acres 
of  land,  that  the  said  one  hundred  acres  thereof,  so  laid  off  to  him 
by  Milton  Hart,  be  exempted  and  relieved  from  the  operation  of 
the  said  deed  of  April  23.  1889,  and  that  the  allotment  of  said 
tract  of  land  so  made  by  Milton  Hart,  and  of  wrhich  he  made  a 
plat,  be  confirmed. 

On  the  12th  day  of  May,  1899,  M.  W.  Harrison,  S.  E.  Harri- 
son and  Mary  0.  Edwards  filed  their  answer,  accompanied  by  a 
deed  of  said  last  named  respondents  to  Isaacsen  for  the  two  hun- 
dred acres,  of  land.  This  deed  bears  date  on  the  18th  day  of 
July,  1894;  is  executed  by  M.  W.  Harrison,  Sarah  E'.  Harrison, 
his  wife,  and  Mary  0.  Edwards,  as  widow  and  devisee  of  Thomas 
A.  Edwards,  deceased;  recites  the  payment  of  eight  hundred 
dollars  theretofore  paid  to  said  M.  W.  Harrison  and  Thomas  A. 
Edwards,  as  a  consideration  for  the  land,  and  describes  it  by 
metes  and  bounds.  To  the  answer  of  Alexander  P.  Hart,  Cur- 
tain &  Co.  filed  a  special  reply  in  writing,  denying  specifically  all 
the  material  allegations  therein. 

At  the  January  term,  1901,  the  circuit  court  further  heard 
the  causes  on  the  sole  matter  in  controversy  and  decreed  that 
Curtain  &  Co.,  without  further  conveyance  thereof,  were  and 
should  be  the  owners  in  fee  of  the  whole  of  said  two  hundred 
acres  of  land,  including  the  one  hundred  acres,  part  thereof, 
claimed  by  appellant  Hart. 

From  this  decree  Hart  was  granted  an  appeal,  and  says  that 
the  circuit  court  erred  to  his  prejudice,  because  it  found  against 
him,  and  refused  to  compel  a  conveyance  of  said  one  hundred 
acres  of  land  to  him ;  and  because  the  whole  of  said  two  hundred 
acres,  inclcuding  the  one  hundred  acres  thereof  claimed  by  peti- 
tioner, was  decreed  to  Cur  tin  &  Co.  There  are  other  assign- 
ments of  errer,  but  the  decision  of  the  question  above  stated 
will  determine  the  controversy. 

Appellant  claims  the  right  to  specific  performance  of  his  al- 
leged contract  with  Isaacsen  and  to  have  a  conveyance  of  the 
one  hundred  acres  of  land  from  Isaacsen,  or  his  vendees,  Curtin 
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&  Co.  This  involves  an  examination  and  consideration  of  the 
evidence. 

The  tcstimomny  clearly  and  conclusively  proves  the  truth  of 
the  allegations  in  the  answer  of  respondent,  A.  P.  Hart,  as  to 
the  purchase  of  the  two  hundred  acres,  and  also  that  Isaacsen  em- 
ployed Milton  Hart,  a  surveyor,  to  survey  the  parcel  of  one  hun- 
dred acres  of  land  in  controversy;  that  on  or  about  the  third 
day  of  April,  1889,  Milton  Hart  surveyed  and  laid  off  one  hun- 
dred acres  of  the  land  as  claimed  by  A.  P.  Hart,  and  made  and 
delivered  to  him  a  plat  thereof,  which  is  made  a  part  of  the 
record;  and  that  afterwards  the  surveyor  communicated  to 
Isaacsen  what  he  had  done,  and  received  from  Isaacsen  his  pay 
therefor. 

The  sale  of  the  land  by  Harrison  and  Edwards  to  Isaacsen, 
through  Hart,  was  consummated  on  the  12th  day  of  April,  1888. 
On  the  22d  day  of  April,  1889,  before  he  had  obtained  the  legal 
title  thereto,  Isaacsen,  by  his  deed,  and  another  written  contract 
of  that  date,  conveyed  the  said  two  hundred  acres  to  Curtin  & 
Co.,  but  this  deed  and  written  agreement  were  treated  together 
by  Curtin  &  Co.  as  a  mortgage,  and  so  held  by  this  Court  supra. 
Before  that  date,  A.  P.  Hart,  having  fully  performed  his  agree- 
ment with  Isaacsen,  as  to  the  purchase  thereof,  was  the  equitable 
owner  of  one  hundred,  of  the  two  hundred,  acres  of  land,  and 
was  then  entitled  to  the  legal  title  to  the  same  from  Isaacsen* 
"Where  two  or  more  persons  purchase  or  acquire  lands  under  a 
specific  agreement  between  themselves,  and  pursuant  to  such 
agreement,  the  legal  title  to  the  lands,  is  taken  in  the  name  of 
one  of  them,  the  holder  of  said  title  is  a  trustee  for  the  others  to 
the  extent  of  the  interest  of  such  others  in  said  lands."  Despcurd 
v.  Despard,  53  W.  Va.  443.  See  also  cases  cited  in  Hyde's  W. 
"Va.  Dig.  Vol.  3,  on  Eesulting  and  Implied  Trusts;  I  Perry  on 
Trusts,  section  126  et  seq;  Underhill  on  Trusts  and  Trustees, 
160. 

But  there  is  no  allegation  by  Hart  in  his  answer  that  Curtin 
&  Co.  had  any  notice  or  knowledge  of  his  interest  in,  or  claim  to, 
the  land  at  the  time  the  conveyance  of  the  22d  day  of  April,  1889, 
was  executed  by  Isaacsen  and  accepted  by  Curtin  &  Co.  The 
testimony  on  this  point  does  not  sufficently  prove  either  actual  or 
constructive  notice  to  them.    Hart's  evidence  as  to  hi3  possession 
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•of  the  land,  it  being  the  only  evidence  introduced  on  that  ques- 
tion, is  as  f  0II0W8 : 

"What  has  been  the  character  of  your  possesson  of  said  100 
.acres  of  land  from  the  time  of  your  said  purchase  from  Harrison 
;and  Edwards  up  to  the  present  time?  Ans.  My  possession  is, 
that  it  joins  the  land  I  reside  on,  and  I  have  a  little  cleared  an 
.the  100  acres  and  have  the  cleared  part  under  fence. 

"When  did  you  make  said  improvements  on  said  100  acres  of 
Hand  ?    Ans.     In  May,  I  think  it  was,  last  spring." 

It  appears  from  the  record,  and  admission  by  counsel  in  court, 
that  the  land  which  Hart  says  he  resided  upon  was  then  owned 
by  his  wife,  who  also  lived  with  him  thereon.  "The  actual  pos- 
session proper  of  the  husband,  of  a  part  or  all  of  his  wife's  lands, 
does  not,  in  and  of  itself,  give  him  constructive  actual  possession 
•of  his  own  contiguous  tract."  Coal  Co.  v.  Howell,  36  W.  Va. 
.513.  The  above  testimony  was  given  by  Hart  on  the  27th  day  of 
December,  1889.  According  to  it,  the  improvement  on  the  land 
was  made  by  him,  after  the  execution  of  the  deed  by  Isaacsen  to 
•Curtin  &  Co. 

No  notice  to  them  being  shown,  Curtin  &  Co.  must  be  treated 
a^  purchasers  of  the  land  from  Isaacsen  for  a  valuable  considera- 
tion without  notice  of  Hart's  claim  to,  or  interest  in,  the  land; 
and  therefore  they  are  not,  as  to  their  demand,  affected  by  his 
•claim. 

The  deed  to  Curtin  &  Co.  conveys  the  land  to  them  as  security 
for  their  debt  due  from  Isaacson.  It  is  a  mortgage,  and  tanta- 
mount to  a  deed  of  trust,  made  for  the  same  purpose.  In  Evans 
v.  Greenhow,  15  Grat.  157,  the  court  says :  "A  pre-existing  debt 
is,  of  itself,  a  valuable  consideration  for  a  deed  of  trust  executed 
for  its  security,  which  deed,  if  it  be  legally  recorded,  and  was  not 
executed  with  a  fraudulent  intent  known  to  the  trustee,  or  the 
beneficiaries  therein,  will  be  valid,  against  all  prior  secret  liens 
and  equities,  and  all  subsequent  alienations  and  incumbrances." 
See  also  Fidelity  Co.  v.  Railroad  Co.,  32  W.  Va.  244;  Duncan  v. 
Custard,  24  W.  Va.  ?30;  Wickham  v.  Martin,  13  Grat  427; 
Douglass  Mdse.  Co.  v.  Laird,  37  W.  Va.  687. 

When  Isaacsen  afterwards  acquired  the  legal  title  to  the  land 
from  Harrison  and  Edwards,  he  thereby  became  the  holder  of 
said  title  as  trustee  for  Hart  to  the  extent  of  the  interest  of  Hart 
in  the  land.    But  Hart's  interest  therein  was  and  is  subject  to 
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Cuxtin  &  Company's  mortgage,  to  the  extent  of  the  balance  due  to 
them  from  Isaaesen  on  the  mortgage  debt,  after  the  proceeds  of 
the  sale  of  Isaacsen's  interest  in  the  land,  and  other  property  of 
which  he  was  the  owner,  and  which  was  conveyed  to  them  by  the 
mortgage  has  been  applied  to  the  debt. 

Hart  is  entitled  to  a  specific  enforcement  of  his  contract  with 
Isaaesen  for  the  purchase  of  said  land  against  both  Isaaesen  and 
Curtin  &  Co.  Having  fully  complied  with  the  said  contract  on 
his  part,  he  was  before  and  at  the  date  of,  the  decree  appealed 
from,  entitled  to  a  deed  for  the  one  hundred  acres  of  land,  laid 
off  to  him  by  Milton  Hart,  surveyor,  a  plat  and  description  of 
which  is  filed  in  the  papers  of  the  cause;  but  such  deed  and  the 
land  thereby  conveyed,  had  the  deed  been  then  executed,  would 
have  been  subject  to  the  mortgage  of  Curtin  &  Co.  to  the  extent 
hereinbefore  stated.  Hart  was  and  is  entitled  to  have  Isaacsen'a 
one  hundred  acres  of  the  land,  and  the  other  mortgaged  property 
sold,  find  the  proceeds  of  the  sale  applied  to  the  mortgage  debt, 
in  order  to  relieve  his  one  hundred  acres  of  the  land. 

The  court,  therefore,  erred  in  decreeing  that  Curtin  &  Co., 
without  further  conveyance  thereof,  were  and  should  be  the  own- 
ers in  fee  of  said  two  hundred  acres  of  land,  including  the  one 
hundred  acres,  part  thereof,  claimed  by  Hart.  The  decrcee  ap- 
pealed from  being  erroneous  and  prejudicial  to  Hart,  must  be 
reversed  and  set  aside;  and  the  cause  remanded  to  the  circuit 
court  wherein  a  decree  must  be  entered  in  the  cause,  requiring 
said  Leon  Isaaesen  and  Curtin  &  Co.  to  convey  said  one  hundred 
acres  of  land,  as  described  in  the  plat  thereof,  made  by  said  Mil- 
ton Hart,  and  filed  as  aforesaid,  to  appellant,  A.  P.  Hart,  by  an 
apt  and  proper  deed  with  covenants  of  special  warranty;  but 
subject  to  the  balance  which  may  be  due  on  the  mortgage  debt 
from  Isaaesen  to  Curtin  &  Co.,  after  applying  on  the  debt  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property,  not  including  Hart's 
one  hundred  acres  thereof;  and,  upon  failure  of  Isaaesen  and 
Curtin  &  Co.,  or  either  of  them,  to  execute  such  deed  within  a 
reasonable  time  to  be  given  to  them  for  the  purpose,  a  special 
commissioner,  to  be  appointed,  will  do  so  for  them. 

The  circuit  court  is  also  directed  to  make  and  enter  a  decree  in 
the  cause,  if  any  person  in  interest  so  desire,  for  the  foreclosure 
of  said  mortgage  on,  and  a  sale  of,  the  remaining  one  hundred 
acres  of  land,  giving  a  day  to  Isaaesen,  the  mortgagor,  for  the 
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redemption  thereof,  but  reserving  in  sncli  decree  the  right  to 
Curtin  &  Co.  to  proceed  further  against  the  Hart  one  hundred 
acres,  if  it  should  thereafter  become  necessary  to  do  so. 

Reversed. 


CHARLESTON, 
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Submitted  June  17,  1904— Decided  November  29,  1904. 

1.  Parent  and  Child — Gifts  inter  vivos. 

The  possession  by  a  son  of  land  belonging  to  his  father,  even 
when  accompanied  by  valuable  improvements,  will  not  be 
treated  as  sufflcieint  evidence  of  a  gift,  because  the  relation  be- 
tween the  parties  prevents  the  inference  which  would  other- 
wise arise  from  the  fact,  and  removes  all  necessity  of  account- 
.  ing  for  the  possession  by  the  supposition  of  an  existing  contract 
(p.  330). 

2.  Parent  and  Child. — Possession. 

Such  possession  of  a  son  under  an  alleged  gift  must  be  defi- 
nite, and  exclusive,  and  not  concurrent  with  the  father, 
nite,  and  exclusive,  and  not  concurrent  with  the  father.  (p. 

330) . 

3.  Parent  and  Child — Possession. 

As  between  father  and  son,  the  mere  physical  fact  of  pos- 
session is  not  of  itself  conclusive,  nor  even  material,     (p.  331). 

4.  Parent  and  Child. — Evidence  of  Gift. 

The  evidence  in  case  of  a  parol  gift  from  father  to  child 
should  be  direct,  positive,  express  and  unambiguous,  and  Its 
terms  clearly  defined.  Loose  declarations  of  the  father  without 
explanation  are  not  sufficient  evidence  of  a  gift     (p.  331) ). 

6.      Parent  and  Child. — Improvements  by  son  after  notice. 

Improvements  to  amount  of  $500.00  or  $600.00  made  on  prem- 
ises occupied  by  a  son  by  the  sufferance  of  his  father  for  a 
period  of  thirity  years,  the  principal  part  of  such  improvements 
made  after  full  notice  to  the  occupant  by  the  father  that  he 
would  not  give  him  the  land  upon  which  the  improvements 
were  so  made,  will  not  entitle  the  son  to  compensation  for  such 
improvements,     (p.  331). 

6.       Laches — Excuse. 

A  court  of  equity  will  not  assist  one  Who  has  slept  upon  his 
rights  and  shows  no  excuse  for  his  laches  in  asserting  them. 
(p.  332). 
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Appeal  from  Circuit  Court,  Barbour  County. 

Action  by  Henry  Holsberry  and  others  against  Priscilla  a 
Harris  and  others.  Judgment  for  plaintiffs,  and  defendant 
Priscilla  Harris  appeals. 

Reversed. 
STelvili^e  Peck  and  W.  T.  George,  for  appellant. 

J.  Hop  Woods,  for  appellees. 

Mc Whorter,  Judge  : 

Martin  Holsberry  was  a  fanner  living  at  Kalamazoo  in  Bar- 
bour county  and  owned  a  farm  situated  at  the  junction  of  the 
Meadowsville  and  Philippi  Roads,  containing  about  two  hun- 
dred and  thirty  acres,  made  up  of  two  tracts  one  of  one  hundred 
and  thirty-five  acres  conveyed  to  him  by  his  father,  John  Hols- 
berry, and  another  tract  of  about  one  hundred'  and  eight  acres 
conveyed  to  him  by  John  Poling;  the  former  deed  from  John 
Holsberry  being  dated  in  1859,  and  the  one  from  Poling  in  1854. 
The  two  hundred  and  thirty  acres  composing  the  said  two  tracts 
were  known  as  Martin  Holsberry's  Home  Farm.  Sometime  in 
1877  or  1878,  Martin  Holsberry  gave  to  his  son  Henry  Holsberry 
And  conveyed  to  him  thirty-two  acres  from  the  tract  of  one  hun- 
dred and  thirty-five  acres,  so  conveyed  to  Martin  by  his  father. 
This  piece  which  was  conveyed  as  thirty-two  acres,  turned  out  on 
being  surveyed  to  be  fifty  acres.  In  1870,  Henry  Holsberry  was 
married  and  in  1871  went  on  to  another  portion  of  said  two 
hundred  and  thirty  acres,  occupying  a  small  log  house  of  one 
room,  which  he  continued  to  occupy  until  1892,  with  the  excep- 
tion of  about  two  years  when  he  lived  in  another  house  on  a 
tract  conveyed  to  him  about  1875  or  1876  by  I.  V.  Johnson.  In  . 
1892  he  repaired  and  added  to  the  house,  enlarging  it,  which  im- 
provement he  completed  in  1893.  He  also  built  two  small  gran- 
aries, a  little  stable,  a  small  store  house,  and  dug  a  well  on  the 
property.  In  1895  Henry  Holsberry  sold  his  two  tracts  of  land 
and  left  the  property  where  he  had  lived  and  removed  to  Elk 
City,  where  he  purchased  a  farm  upon  which  he  continues  to  live. 
On  the  16th  day  of  October,  1902,  Martin  Holsberry  conveyed  to 
his  daughter,  Priscilla  Catherine  Harris,  wife  of  Ira  Harris,  the 
said  home  farm  of  two  hundred  and  thirty  acres,  moire  or  lese, 
for  and  during  her  life  time,  and  remainder  to  her  children  by 
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her  husband,  Ira  Harris.    On  the  30th  of  October,  1902,  Martin 
Holseberry  departed  this  life.     At  the  January  rules,  1903, 
Henry  Holsberry  filed  his  bill  in  equity  against  Priscilla  Harris, 
her  four  infant  children,  and  Margaret  B.  Stalnaker,  alleging 
the  gift  to  him  by  his  father,  Martin  Holsberry,  of  thirty  acres 
of  land,  lying  immediately  within  the  angle  of  the  said  two 
reads,  of  which  his  said  father  had  placed  him  in  possession,  and 
promised  and  assured  plaintiff  that  the  same  should  be  and  be- 
come his,  and  advised  and  directed  plaintiff  to  ereft  upon   the 
same  the  buildings  and  fixtures  mentioned  ih  the  b.Ul,  with  the 
assurance  and  promise  to  plaintiff  that  plaintiff's  use  and  occu- 
pancy thereof,  thereunder,  should    operate    and    vest    title   in 
plaintiff  as  fully  and  completely  as  if  same  was  vested  in  him  by 
conveyance;    that   relying   upon   said  promise  and  assurance, 
plaintiff  took  possession  thereof,  with  the  full  knowledge,  con- 
sent, and  direction  of  his  father,  and  first  built  thereon  in  the 
year  1882,  a  store-room  costing  $200.00  wherein  plaintiff  carried 
on  the  mercantile  business  from  the  year  1882  until  the  year 
1894,  and  wherein  said  Ira  Harris,  the  husband  of  the  defendant, 
Priscilla  Harris,  now  carries  on  the  same  business,  as  the  tenant 
by  sufferance  of  plaintiff ;  that  afterwards  plaintiff  built  a  dwell- 
ing house,  thirty-six  feet-  long  by  eighteen  feet  wide,  with  a  two- 
story  ell  and  kitchen,  costing  about  $1,500,  which  was  completed 
in  the  year  1893;    that  about  the  same  time  or  soon  after,  he 
erected  on  said  land  two  granaries,  costing  $38,  a  stable  costing 
$100,  and  built  a  stone  wall  and  made  an  earthen  fill  costing  $25, 
had  finished  a  well,  costing  $25,  and  set  out  fruit  trees  and  made 
other  improvements  thereon,  and  occupied  the  same  as  a  home  for 
himself  and  family  until  the  year  1895,  when  he  left  the  said  land 
and  moved  to  his  present  home  in  Elk  District;  and  at  the  in- 
stance and  special  request  of  his  father,  left  the  property  to  be 
rented  by  him  for  plaintiff,  and  to  account  to  plaintiff  for  the 
Tents  and  profits  thereof,  reserving  the  right,  at  the  will  of  plain- 
tiff, to  his  father  to  use  one  room  of  said  dwelling  house  as  a 
granary  or  store-room  for  himself;  that  the  decedent  had  never 
paid  plaintiff  anything  on  said  expenditures,  or  ever  made  hiin 
any  advancements,  except  to  the  extent  of  about  $600  in  the  way 
of  money  and  personal  property,  and  the  conveyance  to  him  of  the 
said  tract  of  land,  which  plaintiff  afterwards  sold  for  $500,  its 
full  value;  that  when  his  father  on  the  16th  of  October,  1902, 
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made  the  conveyance  to  Priscilla  Harris,  he  was  then  living  with 
her,  and  was  then  seventy-nine  years  of  age,  and  describing  the 
farm  so  conveyed  "As  the  home  farm  of  decedent  whereon  he  re- 
sided, containing  two  hundred  and  thirty  acres  more  or  less;" 
that  said  farm  then  contained  two  hundred  and  thirty  acres  ex- 
elusive  of  the  thirty  acres  given  to  plaintiff,  and  which  was  for- 
merly a  parcel  thereof,  and  that  he  did  not  intend  by  said  con- 
veyance, and  did  not  in  fact,  embrace  the  said  thirty  acres  so 
.given  to  plaintiff,  and  prayed  that  so  much  of  the  deed  of  October 
1G,  1902,  as  might  be  supposed  to  embrace  said  thirty  acres 
bounded  and  described  by  a  plat  filed  with  the  bill  be  set  aside 
as  a  cloud  upon  the  right  and  title  of  the  plaintiff  thereto,  and  a 
commissioner  be  appointed  to  convey  same  to  plaintiff,  or  in  de- 
fault thereof  for  any  reason,  plaintiff  might  have  a  decree  to  be 
charged  as  a  lien  thereon,  for  the  full  amount  and  value  of  his 
buildings  and  improvements  with  interest  to  date  and  his  costs. 
The  infant  defendants  by  their  guardian  ad  litem  filed  their 
answer,  and  the  defendant,  Priscilla  Harris,  filed  her  answer 
denying  the  material  allegations  of  the  bill.  Plaintiff  filed  his 
amended  bill,  joining  with  him  as  plaintiffs  David  Euckman  and 
Cora  Stalnaker  Euckman  against  the  same  party  defendants  as 
mentioned  in  the  original  bill,  making  the  original  bill  a  part 
thereof,  alleging  that  David  Euckman  and  Cora  Euckman  are 
husband  and  wife,  respectively,  that  Cora  was  the  tenant  by  suf- 
ferance by  the  month  at  a  dollar  per  month  in  possession  of  said 
parcel  of  said  thirty  acres  of  land,  including  the  buildings  of 
said  plaintiff  Henry  Holsberry,  by  parol  lease,  and  claiming  under 
him  and  subject  to  disseizen  at  his  will,  said  Cc«ra  making  no 
claim  against  him  to  the  contrary;  that  after  the  institution  of 
"this  suit,  Priscilla  Harris  had  brought  an  action  against  said 
Cora  before  a  justice  in  unlawful  detainer,  for  the  possession  of 
said  property;  and  praying  for  an  injunction  against  her  prosecu- 
tion of  said  action  which  injunction  was  granted, to  which  amend- 
ed bill,  the  defendant,  Priscilla  Harris  filed  her  demurrer  and  an- 
swer denying  that  the  Euckmans  or  either  of  them  were  tenants 
of  the  plaintiff,  and  that  if  they,  the  Euckmans,  admitted  such 
tenancy,  it  was  fraudulent,  and  was  done  for  the  purpose  of  try- 
ing to  defraud  respondent  and  the  other  defendants  out  of  said 
land;  denying  that  said  Cora  Euckman  had  any  defense  to 
respondent's  action  of  unlawful  detainer;   denying  that  Henry 
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Holsberry  ever  had  any  title  to  any  of  the  property  mentioned 
in  the  bill  or  amended  bill  either  legal  or  equitable,  or  that  Cora 
Buckman  or  her  husband,  David  Buckman,  were  ever  in  posses- 
sion of  more  than  a  portion  of  said  dwelling  house  and  one  stall 
in  the  stable  which  they  once  had,  but  did  not  have  at  the  insti- 
tution of  the  action  of  unlawful  detainer;  that  Martin  Hols- 
berry never  promised  to  give  and  never  did  give  the  property 
mentioned  in  the  bills  of  plaintiff  to  the  said  plaintiff,  and  alleg- 
ing that  the  rents  of  said  premises  were  never  collected  by  plain- 
tiff -nor  were  they  ever  oollected  for  him  by  anyone  j  that  plain- 
tiff used  said  premises  while  he  lived  there,  and  averred  that  the 
rents  of  the  same  were  worth  much  more  than  the  costs  of  the 
improvements*  that  he  made ;  that  plaintiff  never  paid  any  taxes- 
on  said  land,  but  that  the  taxes  were  always  paid  thereon  By  Mar- 
tin Holsberry  upon  this  land  as  a  part  of  his  home  Jarm ;  and 
that  after  plaintiff  moved  from  said  premises,  Martin  Holsberry 
rented  and  collected  the  rents  therefor  up  to  the  time  he  conveyed 
the  same  to  respondent  and  the  other  defendants  for  himself  and 
not  for  Henry  Holsberrt.  Depositions  of  many  witnesses  both 
for  plaintiff  and  defendant  were  taken  and  filed  in  the  cause,  and 
on  the  5th  day  of  June,  ll»0"3,  t/he-same  was  brought  on  for  bear- 
ing, when  the  court  decreed  that  the  defendants,  Priscilla  C.  Har- 
ris and  Margaret  B.  Stalnaker,  sole  heirs  with  the  plaintiff,  of 
the  decedent,  Martin  Holsberry,  do  convey  and  release  to  the 
plaintiff  their  several  interests  as  said  heirs  of  Marti*  Holsberry, 
in  and  to  that  certain  parcel  of  land  in  said  bill  and  amended 
bill  mentioned,  supposed  to  contain  about  30  acres,  particularly 
mentioned  and  described  by  the  pfat  filed  with  said  bill,  and  upon 
thtfir  failure  to  make  such  deed,  appointing  a  special  commis- 
sioner to  make  the  same  in  their  behalf,  and  perpetually  enjoined 
and  restrained  Priscilla  Harris  from  prosecuting  her  said  action 
of  unlawful  detainer  against  said  Cora  Euckman  for  said  30* 
acres,  and  decreed  costs  to  plainitft  against  Prisqilla  C.  Harris;, 
from  which  decree  Priscilla  Harris  appealed  t&  this  Court. 

This  is  a  suit  to  enforce  the  specific  performance  of  ft  parol 
gift,  and  depends  entirely  on  oral  testimony.  There  is  not  a 
writing  of  any  kind  and  as  to  the  nature  of  the  possession  given 
plaintiff  by  his  father,  Martin  Holsberry,  there  is  no  testimony 
except  that  of  the  plaintiff,  which  was  incompetent  under  sec. 
23  of  chapter  130,  Code.    Verbal  admissions  made  by  his  father,. 
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Martin  Holsberry,,  are  sought  to  be  proved  to  establish  the  fact 
that  Martin  had  given  him  the  property,  and  that  he  intended 
him  to  have  it.  Andrew  *7.  Stalnaker  testifies  that  when  he 
moved  plaintiff  Ruckman  into  the  house,  Martin  ref ered  to  it  as 
Henry's  house,  and  that  ty  general  report  in  the  cotaimunity  it 
was  called  Henry  Holsberry's  property.  Virginia  Holsberry, 
plaintiff's  wife,  testified  that  Martin  Holsberry  told  her  husband 
he  should  have  the  land  "said  for  him  to  build  a  store-house  and 
that  he  would  make  him  a  right  for  the  land  around  there." 
Idera  Talbott  daughter  of  plaintiff  Holsberry,  testified  that  she 
heard  Martin  say  'Tie  intended  to  make  a  right  to  my  father  for 
all  these  buildings,  and  the  ground  around  them.  That  he  never 
intended  to  see  him  lose  anything  he  put  on  there/'  and  states, 
when  Henry  Holsberry  was  moving  from  Kalamazoo  to  Elk  City, 
Martin  Holsberry  "Asked  papa  what  he  should  do  with  the  build- 
ings if  he  should  rent  them.  Papa  said  rent  them  and  then  he 
said  all  right  I  will  rent  them  and  give  you  the  rent."  Margaret 
B.  Stalnaker  says  her  father,  Martin  Holsberry,  always  referred 
to  the  property  as  Henry's  property.  M.  F.  Stalnaker  states  that 
in  a  conversation  with  Martin  Holsberry  "He  told  me  in  the 
year  of  1895  the  last  of  February  or  the  first  of  March  while 
standing  between  his  house  and  the  post-office  that  he  intended  to 
give  Henry  Holsberry,  taking  in  the  long-meadow  enough  to  in- 
clude his  buildings  and  running  to  John  Holsberry's  line  and 
then  he  intended  for  Henry  to  take  his  property  and  put  it  on 
bis  own  land,  and  Henry  could  run  his  and  he  would  run  his 
own,"  which  he  says  would  embrace  th^  land  in  dispute  in  this 
suit.  A.  W.  Stalnaker  says  Martin  Holsberry  told  him  that  "he 
intended  to  give  Henry  on  that  side  of  the  road,  including  his 
buildings"  and  heard  him  "call  it  Henry's  house  and  Henry's 
■store."  Another  witness,  Garrett  Nestor,  said  he  heard  Martin 
say  he  intended  the  property  for  Henry.  Stelle  Holsberry  an- 
other daughter  of  plaintiff,  says  her  grand-father,  Martin  Hols- 
berry "gaid  he  had  told  papa  to  go  ahead  and  build,  that  he  in- 
tended the  buildings  and  land  around  them  for  him.  He  was 
plowing  in  the  meadow  in  front  of  our  door.  I  was  taking  him 
a  drink  of  water."  The  most  improbable  story,  however,  is  told 
l>y  David  Ruckman,  one  of  the  plaintiflEs  in  the  amended  bill, 
when  he  says  in  his  testimony  "I  have  heard  Mrs.  Harris'  chil- 
dren call  it  Uncle  Henry's  property,"  quite  likely  when  it  ap- 
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pears  from  the  deposition  of  the  plaintiff  himself,  that  Mrs, 
Harris'  four  children  range  in  age  from  the  eldest  eight  years 
down  to  two  years.  Several  disinterested  witnesses  testify  that 
they  heard  conversations  between  Martin  Holsberry  and  plaintiff 
which  were  entirely  the  opposite  of  that  claimed  by  plaintiff. 
Witness  A.  C.  Keller  says  that  he  heard  Martin  Holsberry  in  the 
store-house  at  Kalamazoo  tell  his  son  Henry  Holsberry  "Xot  to 
build  the  house  on  the  land  where  he  did.  If  he  did,  he  built  it  at 
his  own  risk;  he  told  him  to  go  and  build  the  house  upon  his 
own  land."  He  further  testified  "Henry  says  to  him  that  he 
wanted  to  tear  an  old  chimney  down  that  was  there.  He  says  'No, 
Henry,  I  am  not  going  to  have  the  chimney  torn  down/  and  that 
that  was  about  the  way  the  conversation  started;"  and  explained 
that  this  was  the  chimney  to  the  back  of  the  house  in  which 
Henry  lived,  and  that  the  chimney  stands  there  yet.  Solomon 
S.  Skidmore  testified  that  he  was  working  for  Henry  Holsberry, 
who  requested  him  to  go  and  ask  his  pap  if  he  had  ever  made  him 
a  deed  for  any  land  there.  "He  said  no,  he  never  allowed  to ;  he 
had  given  him  all  he  expected  to  give  him.  He  said  he  did  not 
want  any  house  put  up  there,  and  if  he  wanted  to  build,  to  go  and 
build  on  his  own  land.  He  said  he  did  not  want  any  fine  house 
there,  and  he  said  that  ne  was  sharp  enough  when  he  set  his 
orchard  out  to  set  it  on  his  own  land  that  he  had  given  him/' 
When  asked  if  Martin  Holsberry  recounted  to  him  there  or  men- 
tioned to  him  what  he  had  already  given  to  his  son,  he  said  he  had 
given  him  fifty  acres  of  land  on  the  upper  end,  which  now  is 
called  the  David  Poling  Land,  and  helped  him  to  pay  for  what 
was  called  the  Sam  Poling  Place.  About  $1,100  it  had  cost  them. 
He  said  he  had  put  about  $500  in  the  store  for  Henry,  and  said 
at  that  time  that  he  did  not  want  any  fine  house  put  up  there  to 
pay  taxes  on ;  that  he  went  back  and  told  Henry  what  his  father 
had  said  to  him,  and  stated  that  that  was  before  he  built  the 
house.  Witness  P.  M.  Godwin  relates  a  conversation  he  had  with 
plaintiff.  Says  he  asked  plaintiff  "Doesn't  this  land  belong  to 
you  where  you  are?  He  says  'I  have  no  deed  for  it,  but  I  think 
pap  will  make  me  a  deed  sometime/  and  says  he  thinks  this  was 
before  the  house  was  repaired."  Felix  Skidmore  gave  a  conver- 
sation he  heard  between  Martin  Holsberry  and  Henry  Holsberry, 
and  says  "I  was  at  Uncle  Mart's  working  for  him  and  Henry 
come  there  in  the  house  at  night  or  late  in  the  evening,  and  he 
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had  hauled  a  load  of  lumber  that  day;   Henry  had,  and  Uncle 
Mart  asked  him  what  he  was  going  to  do  with  it,  and  he  said 
that  he  was  going  to  build  that  house  or  repair  it  in  which  he 
lived ;  and  Uncle  Mart  told  him  that  he  had  better  build  on  his 
own;   Henry  said  why?    and  he  said  build  on  your  own  and  he 
said  I  have  given  you  all  that  I  expect  to  give  you,  go  and  build 
on  the  land  which  I  gave  you."    He  says  Henry  told  him  that  he 
thought  he  ought  to  have  it.     When  Martin  told  him  that  he 
could  not  have  it ;  that  he  had  given  him  all  that  he  allowed  td 
give  him."    H.  J.  Poling  testified  that  he  was  at  the  store  at  Kal- 
amazoo, and  Henry  came  there  and  called  his  father  out  in  the 
yard  and  asked  him  if  he  could  not  put  some  of  his  wheat  in  that 
house.    Martin  said  yes,  you  can  put  some  grain  in  one  room  in 
the  loft,  we  have  grain  in  the  rooms  below  and  we  have  them 
occupied."    Ira  Harris  states  that  when  Henry  Holsberry  left 
the  house  in  1895,  he  asked  "His  father,  Martin  Holsberry,  to 
leave  a  part  of  his  stuff  in  a  part  of  that  house;  he  said  that  he 
had  quite  a  lot  of  work  to  do  over  on  his  farm  that  he  had  bought, 
and  if  he  hadn't  any  objections  that  he  would  like  to  leave  some 
of  his  stuff  in  one  room  of  the  house  until  he  could  get  time  to 
come  after  it.    Martin  Holsberry  told  him  that  it  would  be  all 
right  to  leave  it  there  till  he  got  his  work  straightened  up  so  thai; 
he  could  come  after  it."    He  stated  that  Henry  Holsberry  de- 
livered the  key  of  that  house  to  his  father  when  he  left,  and  that 
Martin  Holsberry  had  the  keys  until  his  death ;  that  one  of  the 
keys  he  did  not  have  all  the  time ;  J.  W.  Baylor  had  it  a  while, 
and  since  that  time  David  Buckman  had  had  it  part  of  the  time; 
that  Priscilla  Harris  has  had  the  keys  since  Martin  Holsberry's 
death,  except  tae  one  David  Buckman  had;   that  Henry  Hols- 
berry  never  called  for  or  demanded  the  keys  after  the  death  of  hia 
father.    He  further  stated  that  Henry  took  from  the  house  seven 
windows;  he  took  all  the  paper  and  canvass  down  with  the  ex- 
ceptions of  one  room ;  that  room  was  papered  without  any  can- 
vass, and  he  could  not  get  that  down.    He  also  took  the  finishing 
off  of  the  portico.    He  says  that  Henry  Holsberry's  house  had 
burned  down,  and  he  came  up  after  the  remainder  of  the  doors 
and  windows,  and  in  order  to  keep  them  in  the  house,  witness 
paid  him  for  them  $26.24. 

I  have  given  substantially  the  testimony  as  far  as  the  declara- 
tions of  Martin  Holsberry  are  concerned,  touching  his  intentions 
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as  to  giving  Henry  the  property,  the  Inost  important  witnesses  on 
behalf  of  plaintiff  are  his  wife  and  daughters  and  his  co-plaintiff 
Buckman  who  was  interested  in  preventing  the  further  prosecu- 
tion <>f  the  unlawful  detainer  case  which  he  had  enjoined  under 
the  amended  bill.  There  is  no  allegation  in  the  bill  that  Martin 
Holsberry  ever  agreed  or  promised  to  make  plaintiff  a  deed  for 
the  property,  yet  plaintiff  attempts  to  prove  by  his  wife  and 
daughters  that  he  said  he  w*uld  make  Henry  "a  right  to  it." 
Plaintiff  fails  to  prove  sole  and  exclusive  possession  of  the  prop- 
erty, as  witnesses  prove  that  they  worked  at  harvesting  and  other 
work  on  the  lands  claimed  tty  plaintiff,  in  the  employment  of 
Martin  Holsberry ;  indeed  the  whole  tenor  of  the  evidence  is  to 
the  effect  that  Martin  Hqjsberry's  possession  was  never  inter- 
rupted by  Henry,  except  perhaps  as  to  the  house  alone,  which 
\rtts  occupied  by  Henry  and  his  family,  and  that  seemed  to  be  by 
the  mere  sufferance  of  his  father,  and  the  circumstances  plainly 
show  that  when  he  left  it  he  had  no  thought  of  claiming  any  f mo- 
ther the  right  to  retain  possession.  And  when  his  house  was 
burned  at  Elk  City,  he  desired  to  have  the  windows  and  doors 
from  the  house  he  had  left,  to  assist  in  re-building.  His  removal 
of  the  paper  from  the  walls  which  was  put  up  on  canvass  and 
otherwise  dismantling  the  house,  is  strong  evidence  of  hi6  aban- 
donment of  it.  If  he  was  claiming  it  in  good  faith  as  his  own; 
why  did  he  delay  to  bring  his  suit  for  so  many  years,  in  the  face 
of. the  fact  that  his  father  frequently  informed  him  that  he  did 
not  propose  to  let  him  have  the  property,  but  waited  until  his 
father's  death  before  bringing  it.  The  appellee  contends  that  the 
evidence  being  conflicting,  the  case  is  brought  within  the  rule  of 
tli6  case  of  Doonan  v.  Glynn,  28  W.  Va.  715 :  "Where  the  decree 
sought  to  be  reversed  is  based  upon  depositions,  which  are  so  con- 
flicting and  of  such  a  doubtful  and  unsatisfactory  character,  that 
different  minds  and  different  judges  might  reasonably  disagree 
as  to  the  facts  proven  by  them,  the  Appellate  Court  will  decline 
to  reverse  the  decree,  though  the  testimony  may  be  such  that  it 
might  have  pronounced  a  different  decree,  if  it  had  acted  upon 
the  case  in  the  first  instance."  I  do  not  understand  that  a  case 
of  this  character  can  be  brought  within  that  rule.  In  Lorentz  v. 
Lorentz,  14  W.  Va.  761,  (Syl.  point  2),  it  is  held:  "Such  con- 
tracts before  they  can  be  enforced  in  a  court  of  equity,  must  be 
•  established  by  competent  and  satisfactory  proof,  which  must  be 
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clear,  definite,  and  certain."  In  this  ease  the  declarations  of  the 
old  man  Lorentz  that  he  intended  this  for  Catherine  and  her 
■children,  were  mor_e  clearly  proven  than  those  of  Martin  Hols- 
fcerry,  and  even  proved  by  one  fitness  that  Lorentz  had  acknowl- 
edged a  deed  therefor  before  him,,  but  it  was  not  proved  what 
became  of  it.  In  this  case  i\  was  alleged  that  the  elder  Lorentz 
had  agreed  and  promised  to  convey  the  land  to  his  son's  wife  and 
-children.  Many  delarations  of  Lorentz  were  proved  that  he  in- 
tended to  give  the  land  to  his  soft's  wife  and  children ;  that  he  in- 
tended it  for  them ;  that  he  had  made  a  deed  to  them,  etc.,  but  it 
was  held  insufficient  to  prove  the  contract.  Plaintiff  here 
doesn't  allege  in  his  bill  that  his  father  ever  promised  to  convey 
the  land  to  him,  but  that  he  "promised  and  assured  plaintiff  that 
the  same  should  be  and  become  his,"  and  "advised  and  directed 
plaintiff  to  erect  upon  the  same  the  buildings  and  fixtures  here- 
inafter mentioned,  with  the  assurance  and  promise  to  plaintiff 
that  plaintiff's  use  and  occupancy  thereof,  thereunder,  should 
operate  and  vest  title  in  plaintiff  as  fully  and  completely  as  if  the 
same  were  vested  in  him  by  formal  conveyance."  There  is  no 
evidence  except  that  of  the  plaintiff  himself  to  support  this  alle- 
gation of  the  bill.  When  Martin  Holsberry  made  a  gift  of  the 
thirty-two  acres  which  proved  to  be  fifty  acres,  he  conveyed  the 
same  to  him  by  proper  deed.  It  is  strange  indeed,  if  he  ever  in- 
tended to  give  him  this  land,  that  he  would  allow  him  to  occupy 
it  thirty  years,  and^in  the  meantime  make  to  him  a  conveyance  of 
another  tract  adjoining  it  and  not  include  both  parcels  in  the 
same  deed.  Plaintiff  was  living  on  this  thirty  acres  long  prior  to 
the  time  of  the  conveyance  to  him  by  his  father  of  the  fifty  acres. 
This  is  one  circumstance  tending  strongly  to  show  that  Martin 
did  not  intend  to  convey  to  Henry  the  thirty  acres.  Another  ifl 
the  location  of  the  thirty  acres,  being  right  in  the  heart  of  his 
farm,  and  according  to  the  evidence  of  several  of  the  witnesses, 
6uch  a  division  would  be  very  injurious  to  the  farm,  and  not  such 
as  would  be  likely  to  be  made  by  any  person  owning  the  same. 
As  stated  by  witness  David  Poling :  "It  would  be  the  ruination 
of  the  farm.  *  *  It  would  cut  the  farm  right  in  two,  and 
throw  the  building  right  at  one  edge.  *  *  *  It  would  take 
all  of  the  water  off  of  that  end  of  the  farm.  *  *  *  I  would 
<H>nsider  that  it  would  nearly  ruin  that  end  of  the  farm."  And 
William  J.  Poling,  in  his  testimony,  speaking  of  such  division, 
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says :  "I  would  not  think  it  would  be  a  division  that  any  person 
owning  the  farm  would  be  likely  to  make ;  I  think  it  would  be  a 
damage  to  the  rest  of  it  on  account  of  the  water."  In  Harrison 
v.  Harrisvn,  36  W.  Va.  556,  (Syl.  pt.  3),  it  is  held:  "Where  a 
eon  goes  into  possession  of  his  father's  land,  and  makes  inexpen- 
sive improvements,  it  is  not  to  be  inferred  therefrom,  in  the  ab- 
sence of  other  evidence,  that  the  father  gave  the  son  the  land. 
Neither  are  loose  declarations  of  the  father,  without  explanation, 
sufficient  evidence  of  a  gift.  A  contract  between  a  parent  and 
child,  from  the  nature  of  the  relation  reqi*i#es  to  be  proved  by  a 
kind  of  evidence  much  stronger  than  that  which  might  suffice 
between  strangers.  The  evidence,  in  case,  of  a  parol  gift  from 
father  to  child,  should  be  direct,  positive,  express  and  unambig- 
uous, and  its  terms  clearly  defined/' 

In  treating  of  specific  performance  of  oral  contracts,  Pom.  on 
Con.  (2nd  Ed.)  sec.  121  says:  "The  possession  must  be  definite 
and  exclusive;  it  must  unequivocally  show  what  land  is  posses- 
sed, and  that  it  is  possessed  by  the  purchaser  exclusively  and  not 
concurrently  with  the  vendor;  it  must  in  short,  indicate  the  com- 
mencement of  a  new  interest  or  estate."  Miller  v.  Lormiz,  39 
W.  Ya.  160 ;  Gallagher  v.  Gallagher,  31  W.  Va.  9.  There  was  no 
such  definite  exclusive  possession  in  the  case  at  bar.  Many  of  the 
witnesses  who  worked  for  Martin  Holsberry  testify  that  he 
farmed  the  so-called  disputed  land  the  same  as  the  rest  of  the 
farm,  while  Henry  lived  in  the  house;  notably  three  of  the  Pol- 
ings  and  Felix  Skidmore.  As  between  father  and  son  the  mere 
physical  fact  of  possession  is  not  of  itself  conclusive,  nor  even 
material.  *  *  *  For  example  the  possession  by  a  son  of 
land  belctaging  to  hjs  father,  even  when  accompanied  by  valuable 
improvements,  will  not  be  treated  as  a  part  performance,  be- 
cause the  relation  between  the  parties  prevents  the  inference 
which  would  otherwise  arise  from  the  fact,  and  removes  all  neces- 
sity of  accounting  for  the  possession  by  the  supposition  of  an 
existing  contract."  Pom.  on  Con.  sec.  116,  and  authorities  there 
cited.  As  to  the  improvements  placed  upon  the  land  by  the 
plaintiff,  the  evidence  as  well  as  the  circumstances  show  that 
they  were  placed  there  for  the  convenience  of  plaintiff  while  he 
should  remain.  The  lumber  was  all  taken  from  the  home  farm 
of  Martin  Holsberry,  and  the  principal  improvements,  the  re- 
pairing or  remodeling  of  the  dwelling  house  was  put  there  after 
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Martin  Holsberry  had  distinctly  told  him  to  build  upon  his  own 
land ;  that  he  did  not  want  a  fine  house  put  up  there  to  pay  taxes- 
upon,  and  further  that  he  had  given  him  all  he  intended  to  give 
him.  It  is  further  clear  that  plaintiff  set  up  claim  for  improve- 
ments grossly  in  excess  of  what  they  coat.  In  his  bill  he  alleges 
the  cost  of  the  house  alone  to  be  about  $1,500,  and  in  his  testi- 
mony in  chief  at  $1,888  for  all  the  improvements.  Then  in  re- 
buttal he  testifies:  "I  have  made  an  estimate.  The  amount  is 
$2,138.98"  and  on  cross-examination,  in  giving  items  in  minute 
detail  he  made  the  whole  when  summed  up  amount  to  less  than 
$500,  which  he  said  made  a  difference  from  his  estimate  of 
$1,638.98.  On  redirect  examination  on  rebuttal,  his  attention 
was  called  to  the  cost  of  boarding  hands  which  he  said  was  not 
included  and  that  he  had  estimated,  that  that  item  alone  amount- 
ed to  $250.  It  would  seem  that  this  item  was  about  in  keeping 
with  his  estimate  of  the  whole  at  over  $2,100.  The  workmen  who 
put  up  the  house  and  assisted  in  making  the  improvements  put 
the  cost  at  about  what  Henry  Holsberry's  itemized  estimate  on 
cross-examination  made  it.  It  cannot  be  inferred  from  the  fact 
that  Henry  Holsberry  was  living  upon  the  land  and  making 
small  improvements  for  his  own  convenience,  that  the  father 
had  given  him  the  land.  The  evidence  in  case  of  a  parol  gift 
from  father  to  child  should  be  direct,  positive  express  and  un- 
ambiguous, and  its  terms  clearly  defined.  Loose  declarations  of 
the  father  without  explanation,  are  not  sufficient  evidence  of  a 
gift.  Harrison  v.  Harrison,  supra.  Improvements  to  the  amount 
of  $500  or  $600  on  real  estate  of  the  father  occupied  thirty  years 
by  the  son  by  the  sufferance  of  the  father  and  the  principal  part 
of  such  improvements  made  after  full  notice  that  the  father 
would  not  give  him  the  land  upon  which  the  improvements  were 
made,  will  not  entitle  the  son  to  compensation  for  such  improve- 
ments. It  is  contended  that  laches  will  bar  plaintiff's  claim  for 
specific  performance.  Henry  Holsberry  abandoned  or  left  the 
premises  in  1895,  the  refusal  of  his  father  to  give  him  the  land 
had  been  prior  to  his  repairing  or  remodeling  the  house,  which 
was  the  greater  part  of  the  improvements  made  by  him.  His 
father  lived  until  the  30th  of  October,  1902,  more  than  seven 
years  after  Henry  left  the  place;  his  cause  of  action,  if  any  he 
had,  existed  long  prior  to  his  father's  death.  Plaintiff  brought 
big  suit  within  a  very  few  weeks  after  the  death  of  his  father. 


Digitized  by 


Google 


.332  HOLSBERRY  V.  HARRIS.  [56 

Why  was  It  not  brought  in  his  life  time?  The  fair  presumption 
is  that  he  was  not  sure  of  his  ability  to  overcome  tfle  defense  thai 
the  father  would  interpose.  So  he  would  wait  until  his  father's 
lips  Vere  sealed  in  death,  and  while  this  under  the  statute  seals 
his  awn  lips  also  as  touching  any  personal  transaction  or  com- 
munication between  himself  and  his  father,  yet  being  a  compe- 
tent witness  in  some  things  involved  in  the  cause,  he  hoped  tp  be 
able  to  get  down  upon  paper  in  his  deposition  in  the  cause,  al- 
though under  objections  and  exceptions,  his  version  of  the  mat- 
ter. In  Whitteker  v.  Improvement  Co.  34  W.  Va.  217,  (SyL 
point  4),  it  is  held:  "The  defense  of  laches  may  be  made  by 
demurrer,  when  the  facts  manifesting  it  appear  in  the  bill."  In 
Phillips  v.  Coal  Co.,  53  W.  Va.  543  (Syl.  pt.  1) :  "A  bill  is  bad 
on  demurrer  when  it  appears  therefrom  that  there  have  been  un- 
reasonable delay  and  laches  on  the  part  of  the  complainant  in  as- 
serting the  rights  which  are  sought  to  be  enforced."  Plaintiff  in 
his  bill  alleges  that  he  was  placed  in  actual  possession  and  con- 
trol of  the  thirty  acres  in  1882  under  the  promise  of  the  father 
that  he  would  give  him  the  land ;  and  yet  it  was  twenty  years 
afterwards  before  he  undertook  to  enforce  his  rights,  and  eight 
years  of  that  time  the  same  was  in  the  exclusive  control  of  his 
father.  Point  2  of  syllabus  Philips  v.  Coal  Co.,  supra,  holds: 
"A  court  of  equity  will  not  assist  one  who  has  slept  upon  his 
rights,  and  shows  no  excuse  for  his  laches  in  asserting  them/' 
Speidel  v.  Henrici,  120  U.  S.  377;  Trader  v.  Jarris,  23  W.  Va. 
101;  Pusey  v.  Gardner,  21  W.  Va.  470,  (syl.  pt.  7) ;  Kelly  v. 
McQuinn,  42  W.  Va.  774,  (syl.  pts.  2  and  3) ;  Bill  v.  Schilling, 
39  W.  Va.  108. 

For  the  reasons  herein  given,  the  decree  complained  of  is 
reversed,  annulled,  and  set  aside  and  the  plaintiff's  bill  dis- 
missed. 

Reversed. 
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CHARLESTON. 

State  v.  Schmulbach  Brewing  Company. 

Submitted  June  17, 1904— Decided  November  29, 1904. 

1.      Breweby. — License. 

A  brewery  which  has  paid  the  license  tax  required  by  sec** 
tious  54  and  55,  chapter  32,  of  the  Code,  must  have  a  license  un- 
der section  62  of  said  chapter  to  entitle  it  to  sell  its  product  at 
wholesale,     (pp.  334,  335). 

Error  to  Circuit  Court,  Wood  County 

The  Schmulbach  Brewing  Company  was  convicted  of  selling 
beer  without  a  license,  and  brings  error. 

Affirmed. 
John  A.  Howard,  for  plaintiff  in  error. 

The  Attorney  General  and  H.  H.  Moss,  Jr.,  for  defendant 
in  error. 

McWhorter,  Judge  : 

The  Schmulbach  Brewing  Company,  a  corporation  doing  busi- 
ness in  the  city  of  Wheeling,  Ohio  county,  having  paid  a  manu- 
facturer's license  as  a  brewer  under  sections  54  and  55  of  chapter 
32  of  the  Code,  was  indicted  in  the  criminal  court  of  Wood 
county  for  selling  without  a  license  therefor.  When  the  case  was 
called  for  trial,  the  facts  were  agreed  as  follows :  "The  defend- 
ant, The  Schmulbach  Brewing  Company,  is  a  corporation  duly 
organized,  existing  and  doing  business  under  the  laws  of  the 
State  of  West  Virginia  and  is  engaged  in  carrying  on  the  busi- 
ness of  a  brewer  of  beer.  Its  brewery  is  situated  in  the  City  of 
Wheeling,  in  the  County  of  Ohio,  State  of  West  Virginia  and 
that  it  sells  the  beer  it  manufactures  generally  throughout  the 
State  of  West  Virginia  and  elsewhere ;  ancl  that  it  pays  the  li- 
cense required  by  sections  54  and  55  of  chapter  32  of  the  Code, 
and  had  such  license  during  the  period  covered  by  the  indictment 
in  this  case.  It  is  further  agreed  that  on  the  date  charged  in 
the  indictment  the  defendant,  in  the  county  of  Wood,  State  of 
West  Virginia,  sold  beer  in  wholesale  quantities  to  L.  L.  Moore 
and  J.  W.  Hoffman,  partners  under  the  firm  name  and  style  of 
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Hoffman  &  Moore,  in  saloon  business;  and  that  at  the  time  it 
made  such  sale  it  had  no  other  license  than  that  hereinbefore 
mentioned,  that  is  to  say,  it,  the  defendant,  did  not  have  the  li- 
cense of  a  wholesale  dealer  nor  of  a  retail  dealer  in  intoxicating 
liquors  at  the  time  of  the  sales  charged  in  the  indictment,  in  the 
County  of  Wood  and  State  of  West  Virginia,  but  did  have  the 
license  of  a  manufacturer  of  beer  in  the  County  of  Ohio,  State  of 
West  Virginia,  where  its  brewery  is  situated,  and  where  the  beer 
sold  in  the  County  of  Wood  to  the  said  L.  L.  Moore  and  J.  W. 
Hoffman  was  manufactured.  It  is  agreed  by  the  defendant,  The 
Schmulbach  Brewing  Company,  and  by  the  State  that  the  above 
is  a  full  and  true  statement  of  facts  in  this  case,  and  the  defend- 
ant waives  its  right  to  a  trial  by  jury  and  submits  this  case  to 
the  Court  in  lieu  of  a  jury."  On  the  30th  of  January,  1902,  the 
case  being  submitted  upon  the  agreed  facts,  the  court  was  of 
•opinion  that  the  defendant  was  guilty  as  charged  in  the  indict- 
ment; assessed  its  fine  at  $20,  and  entered  judgment  therefor; 
the  circuit  court  refused  a  writ  of  error.  There  is  no  brief  filed 
by  the  prosecuting  attorney  of  the  county  nor  by  the  attorney 
general  on  behalf  of  the  state.  It  is  insisted  by  counsel  for  the 
defendant  that  the  defendant's  license  to  manufacture  carries 
with  it  the  right  to  sell  its  manufactured  products,  and  that  the 
real  question  involved  is  the  construction  or  interpretation  of 
chapter  40  of  Acts  of  1899,  which  act  amended  section  54  of 
chapter  32  of  the  Code  by  inserting  therein  the  words  "Shall  be 
co-extensive  with  the  state,"  which  made  the  section  read  as 
amended  "A  license  to  carry  on  a  distillery  for  the  manufacture 
of  whisky  or  brandy,  or  a  brewery  for  the  manufacture  of  beer  or 
ale,  shall  be  co-extensive  with  the  State,  and  shall  be  regulated, 
and  the  amount  fixed  by  the  following  classification,"  assuming 
that  the  license  to  manufacture  necessarily  carried  with  it  the 
license  to  sell  at  wholesale,  the  product  of  the  brewery,  and  the 
case  is  argued  by  counsel  for  the  defendant  Company  upon  that 
theory  alone.  In  my  view  of  the  case  the  question  whether  a 
license  to  brew  is  co-extensive  witli  the  State,  is  not  here  involved 
at  all.  The  sole  question  for  decision  is  whether  a  brewing  com- 
pany paying  a  license  tax  as  a  manufacturer  can  sell  its  manu- 
factured beer  at  wholesale  without  having  a  wholesale  license 
therefor.  Sec.  f>2  of  the  same  chapter  provides  there  shall  be 
paid  "On  every  license  to  sell  spiritous  liquors,  wine,  porter,  ale, 
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beer  and  drinks  of  like  nature  at  wholesale,  $350  in  addition  to 
all  other  taxes."    There  is  no  exception  made  in  favor  of  any 
class  of  sellers  by  the  statute,  and  all  who  deal  in  such  liquors, 
whether  they  sell  by  wholesale  or  retail,  are  required  to  obtain  a 
license  and  pay  the  tax  imposed.     Section  62  provides  that  the 
$350  wholesale  tax  is  "In  addition  to  all  other  taxes."    The  tax 
is  charged  and  paid  for  the  privilege  of  selling,  and  from  the  sec- 
tion quoted  it  seems  clear  that  no  person  shall  be  permitted  to  sell 
without  first  having  obtained  a  license  therefor,  but  if  a  shadow 
of  doubt  should  remain,  on  this  point,  section  65  of  the  same 
chapter  dispels  it  and  makes  clear  the  intention  of  the  law  mak- 
ers.    This  section  provides  that  "Apple  and  peach  brandy  dis- 
tilled within  any  of  the  counties  of  this  State  from  fruit  grown 
in  the  State,  may  be  sold  by  the  distiller  thereof  in  quantities  not 
less  than  five  gollons  at  a  time,  to  be  carried  away  and  not  drank 
on  the  premises  where  sold,  by  pa^ng  a  license  tax  of  one  hun- 
dred dollars.*5    This  shows,  beyond  all  question,  that  the  legis- 
lature intended  distillers  and  brewers  to  pay  a  tax  for  selling. 
The  statute  requiring  manufacturer's  license  is  without  excep- 
tion.   It  applies  to  all  brewers  and  distillers  alike.    Section  65 
favois  distillers  of  fruit,  by  requiring  a  less  license  tax  to  sell, 
perhaps  because  of  the  limited  quantity  of  material  to  be  used  in 
that  way,  as  well  as  the  limited  season  for  operating.    If  brewers, 
who  by  paying  a  manufacturer's  license  only,  are  permitted  ta 
sell  under  such  license  at  wholesale,  by  what  rule  can  they  be  pre- 
vented from  selling  at  retail  their  manufactured  products  under 
the  same  license?    It  may  be  answered  that  under  section  65, 
only  one  class  of  distillers  is  required  to  have  a  license  to  sell  at 
wholesale  the  product  of  their  distilleries,  all  others  being  free  to 
sell  at  wholesale  under  their  manufacturer's  license.    This  is  not 
a  reasonable  construction  of  the  law;  without  section  65  all  dis- 
tillers would  have  to  pay  the  wholesale  license  required  by  section 
62.    Clearly  the  intention  was  to  relieve  the  smaller  distillers  of 
apple  and  peach  brandy  to  the  extent  of  the  difference  between 
♦  he  license  required  under  section  62  and  that  required  under 
section  65,  and  not  to  discriminate  against  them.    Black  on  In- 
toxicating Liquors,  sec.  23,  is  cited  by  counsel  for  defendant,  to 
show  what  constitutes  a  wholesale  liquor  dealer,  and  also  Taylor 
v.  Vincent,  12  Lea  (Tenn.)  282,  (47  Am.  Eep.  338),  where  it  is 
held :   "A  manufacturer  of  liquors,  selling  in  unbroken  packages 
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at  his  place  of  business,  is  not  a  wholesale  liqnor  dealer  liable 
to  taxation  as  other  merchants."  However,  on  the  other  hand  I 
find  in  Webb  v.  State,  11  Lea  (Tenn.)  662,  it  is  held:  "Manu- 
facturers of  whisky  and  brandy,  out  of'  products  of  farms  SnS. 
orchards  in  the  State,  who  sell  by  wholesale,  are  liable  for  the 
privilege  tax  imposed  upon  wholesale  dealers."  Put  why  con- 
tinue the  examination  of  authorities  when  the  statute  itself  is  too 
plain  to  be  misunderstood  ?  The  wholesale  license  is  a  tax  for  the 
privilege  of  selling,  and  what  the  purpose  of  the  legislature  may 
have  been  in  amending  section  54  by  providing  that  the  license 
therein  mentioned  should  "be  co-extensive  with  the  State"  ha3 
nothing  to  do  with  the  question  in  this  case,  as  it  applies  only  to 
the  manufacture,  and  not  to  the  selling.     The  judgment  is 

affirmed.  .  _        , 

Affirmed. 


-  y 
CHARLESTON. 

Le  Comte  v  Freshwater. 

\Wm\ 

Rjf^  Submitted  June  10, 1904— Decided  November  29,  1904. 

1    69  122 

.|§    Is!!  *•      Equity  Jurisdiction. — Boundary  Lines. 

Though  equity  will  not  entertain  a  suit  only  to  settle  bound- 
ary and  title  to  land,  yet  when  there  is  an  independent  ground 
giving  equity  jurisdiction,  .it  will  entertain  the  suit  and  pass 
on  the  title  or  boundary  as  incidental  to  other  relief,     (p.  340). 

2.  *    Estoppol. — Position  in  Court. 
When  one  takes  a  position  in  a  judicial  proceeding,  and  a  de- 
cree is  made  conformable  thereto,  and  another  party  relies  up- 
on it,  and  acquires  property  under  the  decree,  he  that  takes 

'  such  position  is  estopped  from  afterwards  claiming  contrary  to 

such  position  to  the  prejudice  of  the  other  party,     (p..  ^341). 

3.  Equity — Mistake  in  Lease — Correction. 
Where  a  decree  directs  the  lease  of  a  tract  of  land  for  oil  and 

gas,  and  the  lease  under  it  contains  a  line  or  boundary  differ- 
ent from  that  authorized  by  the  decree,  omitting  a  part  of  the 
tract,  either  from  fraud  or  mistake,  the  lessee  being  ignorant 
of  the  physical  effect  of  the  line  as  a  fact,  equity  will  reform 
the  lease,     (p.  342). 

4.  Disputed  Boundary — Oral  Agreement. 
To  make  valid  an  oral  agreement  to  fix  a  line  between  two 
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contiguous  tracts  of  land  there  must  be  dpubt  and  uncertainty 
as  to-  the  true  place  of  the  line,  else  the  agreement  is  void. 
Whero  there  is  in  fact,  under  the  facts,  such  doubt ^and  uncer- 
tainty, such  oral  agreement,  if  at  onoe  carried  into  execution  by 
actual  possession,  is  valid  without  other  consideration  than  the 
settlement  of  disputed  boundary,     (p.  343). 

Appeal  from  Cfreuit  Court,  Hancock  County. 
BiH  by  A.  C.  Le  C.omte  against  Martin  L.  Carson  and  others. 
Decree  for  plaintiff,  and  defendants  appeal. 

Affirmed. 
John  B.  Donehoo,  for  appellants. 
Erskine  &  Allison,  for  appellee. 

Brannox,  Judge  : 

Martin  L.  Carson  and  Samuel  H.  Carson  were  owners  of  a 
tract  of  140  acres,  one  rod  and  twenty-seven  poles  of  land  in 
Hancock  county,  which  they  acquired  by  two'  Seeds  from  the  de- 
viseos  of  Wilcoxen.  It  is  called  "the  Wilooxen  tract."  Samuel 
H.  Cargo©  died  leaving  a  widow,  Amanda  I.  Carson,  and  infant 
children,  of  .whom  Amanda  became- guardian.  TBe  two  Carson 
brothers  made  an  oil  lease  to  Murray  for  forty  acres  of  the  tract. 
A.  C.  Le  Comte,  after  this  lease,  and  after  the  death  of  Samuel 
H.  Cawon,  negotiated  with  Martin  L.  Carson  and  Amanda 
Carson,  guardian  of  the  children  of  Samuel  H.  Carson,  for  an 
oil  lease  for  the  unleased  residue  of  the  Wilcoxen  tract.  To  se- 
cure good  title  for  the  interest  of  the  infants  it  was  agreed  that  a 
petition  should  be  filed  in  the  circuit  court  of  Hancock  county 
by  said  guardian  against  said  infants  to  secure  a  decree  enabling 
the  guardian  to  sell  or  lease  the  oil  and  gas  interests  of  the  in- 
fants, aad  such  petition  was  filed  and  such  decree  was  obtained. 
The  petition  stated  that  Martin  L.  and  Samuel  H.  Carson  had 
derived  title  to  the  tract  from  said  Wilcoxen  devisees,  and 
stated  said  former  lease  to  Murray  of  part  of  the  tract,  and  pray- 
ed a  decree  to  give  her  authority  to  lease  and  sell  the  oil  and  gas  in 
"the  said  unleased  100  acre  tract."  The  petition  stated  that  Mar- 
tin L.  Carson  owned  one-half,  and  averred  that  to  accomplish  a 
lease  it  would  be  necessary  that  he  join  in  it,  and  the  decree  asked 
by  the  petition  was  one  giving  authority  to  the  guardian  to  join 
in  a  lease  with  Martin  L.  CarSbn.    The  decree  in  terms  provided 
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for  such  joint  lease.  The  petition  distinctly  alleged  that  he 
consented  to  join  in  such  proposed  lease.  He  was  made  a  party 
and  filed  an  answer  distinctly  admitting  the  facts  stated  in  the 
petition  as  true,  and  stating  that  the  averments  of  the  petition 
that  he  would  join  in  any  lease  or  sale  the  guardian  might  make 
were  true,  and  he  agreed  in  the  answer  to  so  join.  The  decree 
allowed  the  leasing  of  "the  tract  and  premises  described  in  the 
bill."  Under  the  decree  the  guardian  and  Martin  L.  Carson  ex- 
ecuted to  Le  Comte  a  lease  of  oil  and  gas.  This  lease,  in  its 
description  of  the  land,  does  not  give  the  boundary  by  magnetic 
calls  as  in  the  deeds  by  which  the  Wilcoxen  devisees  conveyed  the 
tract  to  the  Carsons,  but  bounded  it  by  adjoining  tracts,  saying 
that  on  the  south  it  was  bounded  "by  the  county  road  leading 
from  Fairview  to  Frankfort."  The  boundary  shown  by  the 
deeds  from  the  Wilcoxen3  to  the  Carsons  does  not  bonmd  on  or 
call  for  this  road,  but  crosses  it  and  leaves  a  strip  or  parcel  south 
of  and  on  the  other  side  of  the  road  from  the  body  of  the  land 
of  four  acres,  two  roods  and  two  poles ;  in  other  words,  this  call 
cuts  off  that  strip  from  the  body  of  the  land  and  thus  excludes 
it  from  the  lease.  James  Carson,  father  of  Martin  L.  and  Sam- 
uel H.  Carson,  owned  a  tract  of  one  hundred  ancl  eighty-two 
acres  adjoining  the  Wilcoxen  tract  on  its  south,  and  thus  adjoin- 
ing said  strip,  which  one  hundred  and  eighty-two  acre  tract  is 
called  "the  Carson  Home  Farm."  James  Carson  willed  this 
one  hundred  and  eighty-two  acre  tract  to  five  of  his  sons,  one  of 
them  being  said  Martin  Luther  Carson,  and  Samuel  H.  Carson 
being  another.  Some  days  before  the  lease  from  the  guardian 
and  Martin  L.  Carson  to  Le  Comte,  Martin  L.  Carson  and  E.  A. 
Freshwater  took  from  the  James  Carson  devisees  and  Amanda  I. 
Carson  as  guardian  of  the  infant  children  of  Samuel  H.  Carson 
an  oil  lease  for  thirty-five  acres  of  the  James  Carson  one  hundred 
and  eighty-two  acre  "Home  Farm,"  giving  its  northern  bound- 
ary as  the  Fairview  and  Frankfort  road,  thus  including  the  said 
strip  in  the  thirty-five  acre  lease.  This  strip  of  four  and  a  frac- 
tion acres  is  the  bone  of  controversy  in  this  case  between  Le 
Comte  on  the  one  side,  and  Martin  L.  Carson  and  Freshwater 
on  the  other.  This  lease  to  Carson  and  Freshwater  was  on  record 
before  the  lease  to  Le  Comte  was  made.  James  Carson  had  a 
son  called  "Mack".  He  got  no  part  of  the  home  farm  under  his 
father's  will ;  but  his  father  gave  him  leave  to  occupy  a  house  on 


Digitized  by 


Google 


W.  Va.]  Le  Comte  v.  Freshwateh.  339 

that  farm  under  an  oral  lease  and  confirmed  it  in  his  will  till  a 
legacy  to  that  son  should  fall  due.    This  lease  or  license  included 
a  few  acres  of  land  around  the  house,  part  of  said  home  farm. 
It  is  claimed,  and  some  evidence  goes  to  show,  that  James  Car- 
bon told  Mack  that  he  might  make  use  of  the  controverted  strip 
and  that  Mack  fenced  in  with  his  otjier  land  about  one-third  of 
this  strip,  and  cultivated  it  and  planted  fruit  trees  upon  it.    The 
balance  of  the  strip  was  left  in  woods,  without  any  fence  separat- 
ing   it    from    said    road,    but    a    fence    cut    it    off    from 
the  home  farm.     The  defendants  in  this  present  case  set  up 
that  at  the  time  of  the  guardian's  proceeding  in  the  circuit 
court  to  lease  the  land  said  disputed  strip  was  not  a  part  of  the 
Wilcoxen  tract,  but  had  been  eliminated  from  it.    They  say  that 
in  1880  there  was  a  dispute  as  to  the  lines  between  the  Wilcoxen 
tract  and  the  James  Carson  home  tract,  and  that  in  that  year 
James  Carson  and  his  two  sons,  owners  of  the  two  tracts,  orally 
agreed  that  the  Fairview  and  Frankfort  road  should  be  thereafter 
the  boundary,  and  that  this  oral  agreement  had  been  ever  since 
acquiesed  in  and  operated  to  give  the  disputed  strip  to  the  one 
"hundred  and  eighty-two  acre  tract.    Under  the  lease  of  the  thir- 
ty-five acres  to  Martin  L.  Carson  and  Freshwater  an  oil  well  was 
bored  within  two  feet  and  three  inches  of  the  south  line  of  the 
Wilcoxen  farm,  and  thus  within  that  distance  of  said  disputed 
strip,  a  part  of  the  derrick  of  the  well  resting  on  the  strip ;  and 
they  began  work  for  boring  another  well  on  the  strip.    Le  Comte 
then  filed  a  bill  in  equity  claiming  that  the  insertion  of  the  call 
for  the  Fairview  and  Frankfort  road  in  the  lease  to  him  was  a 
fraud  upon  him,  chiefly  worked  by  Martin  L.  Carson  in  giving 
the  draftsman  of  the  lease  that  road  as  part  of  the  boundary,  and 
causing  its  insertion  in  the  lease,  he,  Le  Comte,  not  knowing 
that  a  part  of  the  tract  was  thus  excluded  from  the  lease;  that 
at  any  rate  the  lease  misrepresented  the  decree  authorizing  the 
lease,  and  did  not  give  him  the  rights  he  bargained  for  before  the 
•decree  and  which  the  decree  intended  to  confer.    The  bill  asked 
that  Carson  and  Freshwater  be  enjoined  from  further  drilling 
the  well  which  was  on,  or  the  derrick  of  which  encroached  on  said 
strip  of  four  acres,  two  rods  and  two  poles  of  the  Wilcoxen  tract ; 
that  the  lease  to  Carson  and  Freshwater  be.  held  void  so  far  as  it 
•covered  said  strip ;   and  that  they  be  enjoined  from  interfering 
with  Le  Comte's  use  of  said  strip,  and  that  the  lease  to  Le 
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domte  be  reformed  and  a  new  lease  executed  including  all  the 
Wilcoxen  tnict  not  leased  to  Murray.  A  decree  was  pronounced 
enjoining  Carson  and  .Freshwater  perpetually  from  drilling  or 
operating  for  oil  or  gas  on  said  strip,  and  from  interfering  with 
Le  Comte  in  his  drilling  and  operating  on  said  strip.  Carson  and 
Freshwater  appeal. 

Counsel  for  the  appellants  Contest  the  jurisdiction  of  equity  to- 
entertain  the  case,  because  it  is  only  a  suit"  involving  adverse 
titles  or  boundary,  of  which  equity  will  not  take  jurisdiction, 
on  principles  stated  in  F)meer  v.  Davis,  52  W.  Va.  1.  The  ready 
answer  to  this  objection  is  found  in  that  and  many  other  cases, — 
that  the  rule  that  equity  will  not  hold  a  case  to  try  adverse  titles 
to  land  is,  that  it  applies  only  "when  the  plaintiff  has  no  equity 
against  the  party  claiming  adversely  to  him/'  When  there  is  an- 
other ground  for  jurisdiction,  independent  of  a  trial  of  the  hos- 
tile titles,  one  which  alone  gives  jurisdiction,  equity  takes  it  and 
tries  the  whole  case.  Here  the  bill  alleges  fraud  in  the  execution 
of  an  erroneous  lease,  or  a  mistake  in  its  drafting,  and  failure  to 
execute  intent  of  the  parties  ana*  to  conform  to  the  decree,  and 
prayed  a  reformation  of  the  lease,  these  being  proper  grounds  for 
equity  jurisdiction,  to  undo  a  fraud,  correct  a  mistake,  reform 
a  deed. 

On  the  merits.  We  can  safely  say  that  Le  Comte,  who  came 
just  then  from  Ohio  and  was  a  stranger  in  Hancock  county,  did 
not  know  the  location  of  the  lines,  the  physical  boundary  of  the 
land,  so  far  as  to  know  that  the  call  for  the  Fairview  and  Frank- 
fort road  inserted  in  the  lease  would  leave  out  a  pa*t  of  the  Wil- 
coxen tract.  He  did  know  that  such  call  was  being  inserted  in 
the  lease,  but  that  did  not  tell  him  that  it  would  lose  him  the 
strip  in  controversy.  Suppose  he  had  the  deeds  to  the  Carsons 
before  him  giving  the  magnetic  calls  S.  55  E.  and  S.  75  1-4  E. ; 
haw  could  he  say  whether  or  no  the  road  conformed  to  those 
calls?  But  Amanda  Carson  and  Martin  L.  Carson  well  knew 
that  that  road  call  did  not  conform  to  the  calls  of  the  deed- 
Amanda  says  as  a  witness  that  she  well  knew  it,  but  was  not 
allowed  to  say  so,  and  admits  under  oath  Le  Cornte's  right  to  the 
disputed  territory.  Martin  L.  Carson  directed  this  road  call  to 
be  put  in  the  lease,  and  does  not  pretend  ignorance  of  its  de- 
parture from  the  calls  of  the  deed  or  of  its  leaving  out  the  dis- 
puted strip.    He  intentionally  omitted  it    Le  Comte  knew  nfcth- 
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ing  practically  of  the  boundary.    Martin  L.  ancT  Amanda  knew 
all  about  it.    He  relied  on  them  to  give  true  bounds,  and  had 
right  to  do  so.     He  had  in  the  preliminary  contract  bargained 
with  them  that  for  his  large  bonus  of  $5,000  he  would  get  ail 
the  Wileoxen  tract,  except  that  before  leased  to    Murray.     He 
dreamed  not  that  any  part  of  the  tract,  as  owned  by  the  lessors, 
vduld  be  cut  out.    \fh^id  not  Martin  L.  Carson  tell  him  that 
the  boundary  did  not  cover  the  strip  ?    Carson  must  have  known 
that  le  Comte  relied  on  getting  all  except  the  part  under  Mur- 
ray's lease.    Consider  the  record  of  the  proceeding  to  lease  the 
land.    The  guardian's  petition  asked  that  the  tract,  except  th$t 
part  leased  to  Murray,  be  leased,  and  described  the  land  as  that 
-conveyed  to  the  Carsons  by  two  certain  deeds,  and  filed  them,  and 
they  give  boundaries  not  calling  for  the  said  road,  but  crossing 
it  and  including  in  the  tract  this  disputed  parcel,  as  even  Martin 
L.  Carson  does  not  deny,  and  as  the  petition  for  appeal  confesses. 
That  was  the  land  which  the  petition  asked  for  leave  to  lease. 
Those  very  deeds  and  those  very  calls  in  them  are  parts  of  the 
petition  descriptive  of  the  land.    By  his  answer  Martin  L.  Car- 
&m  agreed  to  the  leasing  of  all  the  land  covered. by  the  calls  of 
those  deeds,  save  the  Murray  lease.     He  said  that  the  petition 
properly  described  the  land.    He  made  no  exception  in  his  an- 
swer of  that  strip.    If  he  had  any  claim  to  it  as  part  of  the  other 
tract,  why  did  not  his  answer  set  it  up  and  exclude  it  from  the 
contemplated  lease?    I  should  regard  this  answer  as  an  estoppel 
forbidding  him  from  harming  Le  Comte.    He  neither  in  nor  out 
of  court  warned  Le  Comte  of  the  exception  of  this  strip.    N.  & 
IF.  R.  Co.  v.  Perdue,  40  W.  Va.  442.    "An  admission  in  a  judicial 
proceeding,  whether  direct  or  by  inference  from  the  position  as- 
sumed, the  relief  sought  or  defense  set  up,  will  estop  the  one 
who  makes  it  from  subsequently  asserting  any  claim  inconsistent 
therewith."    4  Am.  &  Eng.  Dec.  in  Eq.  304  and  196.    "Where  a 
party  assumes  a  certain  position  in  a  legal  proceeding,  an<J  suc- 
ceeds in  maintaining  it,  Re  cannot  thereafter  simply  because  his 
interests  have  changed,  assume  a  contrary  position,  especiajly  if 
it  be  to  the  prejudice  of  a  party  who  has  acquiesced  in  the  posi- 
tion formerly  takdfi  by  him."     Dari§  v.   Walrelee,  156  IT.   S. 
689.    To  same  effect  Daniels  v.  Tearney,  102  IT.  S.  415;  11  Am. 
-&  Eng.  Ency.  L.  (2  Ed.)  446;  opinion  in  Weston  v.  Ralston,  48 
*W.  Va.  p.  186.    Martin's  interest  now  is  to  keep  the  strip  in  his 
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own  lease.  He  agreed  to  the  prayer  of  the  bill,  asked  it,  got  hi* 
prayer,  and  cannot  now  retract.  He  asked  that  the  land  be 
leased  by  the  description  in  those  deeds. 

To  what  is  Le  Comte  entitled  tested  by  the  decree  ?    It  ad- 
judged that  it  would  promote  the  infants'  interests  to  lease  "the 
tract  and  premises  described  in  the  bill."    We  have  seen  what  that 
was.    It  decreed  that  Carson  join  in  such  Jease,  because  he  con- 
sented to  do  so.    It  is  true  that  the  guardian  in  her  report  of  the 
lease  filed  it,  and  the  decree  of  confirmation  confirmed  that  par- 
ticular lease,  and  as  it  bounded  the  lease  en  the  road,  it  is  limited 
by  it;  but  the  decree  did  not  authorize  a  lease  of  only  a  part; 
and  besides,  the  report  told  the  court  that  the  lease,  was  "in  all 
respects  in  accord  with  said  decree ;"  and  the  decree  of  confirma- 
tion proceeded  upon  that  idea.    Le  Comte  relied  upon  it  and  ac- 
cepted the  lease  on  the  faith  of  it,  and  neither  he  nor  the  court 
knew  the  physical  fact  that  the  road  call  departed  from  the  deed 
call  and  left  out  the  disputed  piece  of  land.    It  would  take  a  sur- 
vey to  tell  it.    We  can  say  that  the  court  intended  and  Le  Comte 
intended  to  lease  and  acquire  all  the  land  which  the  decree  au- 
thorized to  be  leased.    It  thus  seems  that  the  omission  from  this 
lease  of  the  land  in  controversy  was  a  wrong  on  the  part  of  the 
lessors,  in  law  a  fraud  on  Le  Comte.    Is  Le  Comte  entitled  to  re- 
lief on  the  theory  of  mistake,  in  that  the  lease  does  not  carry  out 
intent  ?    In  such  case  the  mistake  must  be  mutual,  and  it  may  be 
said  that  as  the  lease  bounds  by  the  road,  Martin  L.  Carson  did 
not  intend  to  lease  by  the  lines  of  the  deed,  though  Le  Comte  did. 
Were  that  all,  there  would  be  doubt;  but  the  record  of  the  guard- 
ian's proceeding  and  Carson's  answer  assenting  to  the  lease  pro- 
posed, make  a  contract  between  the  lessors  and  the  lessee,  and  the 
lease  does  not  execute  it,  and  Le  Comte  has  right  to  have  it  ex- 
cuted  by  the  reformation  of  it  to  conform  to  the  decree  of  lease, 
to  which  both  the  guardian  and  Carson  assented.     And  if  he 
deem  it  essential,  he  can  yet  ask  a  new  lease,  as  the  court  has  not 
in  terms  deccreed  such  reformation. 

Xext  as  to  the  defense  that  the  land  in  dispute  had  ceased  to 
be  part  of  the  Wilcoxen  tract  and  become  part  of  the  Home 
Farm  by  an  agreement  between  Carson  and  his  two  sons.  This- 
cannot  avail  Martin  Luther  Carson  because  of  the  estoppel  above 
stated.  But  how  as  to  Freshwater?  How  as  to  Carson,  if  he 
were  not  so  estopped  ?    One  answer  to  this  defense  is,  that  the 
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oral  agreement  is  of  no  force  far  want  of  consideration.  True, 
where  there  is  uncertainty  as  to  location  of  a  boundary  line  be- 
tween coterminous  owners,  and  a  dispute  based  on  colorable  un- 
certainty, there  may  be  a  valid  agreement  resting  on  that  uncer- 
tainty to  fix  a  line,  and  no  other  consideration  is  needed.  It  is 
then  held  not  a  sale  or  conveyance  by  word  prohibited  by  the 
statute  that  requires  a  writing  or  deed  for  the  sale  or  conveyance 
of  land,  as  it  merely  defines  or  locates  the  line.  But  were  there 
is  no  such  uncertainty,  no  dispute  based  on  uncertainty,  but  the 
hue  line  is  known,  or  readily  ascertainable,  it  is  nothing  but  a 
transfer  without  that  consideration,  and  unless  written  is  void. 
As  an  agreement  it  has  no  consideration  to  call  for  enforcement 
and  the  statute  requires  a  writing  because  it  is  a  transfer  of  land, 
simply  a  transfer.  4  Am.  &  Eng.  Ency.  L.,  (2  Ed.)  860,  861. 
"In  order  to  the  validity  of  a  parol  agreement  establishing  a 
boundary,  it  is  neessan*,  however,  that  there  be  doubt  and  un- 
certainty as  to  its  true  location."  5  Cyc.  932 ;  Pasley  v.  En- 
glish, 5  Grat.  141.  The  evidence  in  this  case  shows  no  uncer- 
tainty. If  James  Carson  ever  made  any  claim  to  this  strip,  there 
is  not  the  least  show  of  how  he  claimed.  Indeed,  there  is  no 
showing  of  eontroversy  save  a  mere  declartion  by  one  or  two 
witnesses.  There  is  no  uncertainty  as  to  the  boundary  of  the  Wil- 
coxen  tract  or  the  home  farm  apparent.  There  is  clearly  no  basis 
for  any  agreement  which,  of  its  own  force  as  an  agreement,  can 
operate  to  take  from  the  Wileoxen  farm  this  strip. 

Further :  Even  if  there  had  been  such  uncertainty  of  bound- 
ary, the  evidence  does  not  show  that  the  agreement  was  executed 
by  actual  possession ;  for  our  law  is  stated  thus  in  Teass  v.  City, 
38  W.  Va.  1 :  "Disputed  boundaries  between  two  adjoining  lands 
may  be  settled  by  express  oral  agreement,  executed  immediately 
and  accompanied  by  possession  according  thereto."  No  posses- 
sion was  taken  immediately,  nothing  done  to  execute  the  agree- 
ment. It  is  true  Mack  Carson  in  an  indefinite  way  says  he  heard 
this  agreement  and  "they"  told  him  to  clear  out  the  strip ;  but 
it  is  not  clear  on  the  whole  evidence  that  what  he  did  was  to  ex- 
ecute the  agreement.  What  did  he  do  ?  He  cleared  a  part  of  the 
strip  and  fenced  it,  one-third  of  it,  and  left  the  balance  out  in 
common  not  fenced.  There  being  no  color  of  title,  possession 
of  part  would  not  be  possession  of  the  entire  strip ;  at  most,  it 
would  only  extend  to  the  part  fenced  in. 
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But,  in  any  view,  there  ought  to  be  clear,  convincing  evidence 
to  prove  an  agreement  to  take  away  land,  and  the  cqmpetent  evi-' 
dence  is  not  clear,  is  wholly  unsatisfactory,  unconvincing.  80 
the  circuit  judge  h*J,  and  we  do  not  see  that  he  is  wrong.  There 
is  a  witness  who  says  Samuel  H.  Carson  admitted  tfce  agree- 
ment; there  is  another  who  says  he  claimed  the  strip.  Two 
papers  go  to  repel  the  existence  of  such  agreement.  The  will  of 
James  Carson  describes  the  home  farm  as  182  acrqp/conveyed 
to  him  by  a  certain  deed.  It  does  not  cover  the  strip.  An  un- 
recorded deed  from  Samifel  H.  Carson  to  Martin  L.  and  James 
A.  Carson  for  Samuel's  interest  in  this  land  in  describing  the 
land  follows  the  call  of  the  deeds  by  which:  Martin  and  Sarnuel 
acquired  the  land  and  declares  that  those  calls  make  a  line  run- 
ning with  the  James  Carson  hotna  farm.  This  is  a  declaration 
and  admission  by  Samuel  and  Martin  L.  Carson  in  October,  1887, 
seven  years  after  the  pretended  oral  agreement,  that  the  strip 
was  a  part  of  the  Wilcoxen  tract.  I  have  used  the  words  "pre- 
tended agreement,"  for  it  does  seem  to  one  reading  the  volum- 
inous case  that  this  agreement  is  hatched  out  lately  to  answer  the 
necessity  of  this  case. 

The  statute  of  limitation  does  not  seem  to  enter  into  the  case. 
It  could  only  arise  as  to  the  little  piece  cultivated  by  Mack  Car- 
son ;  but  it  is  not  ctear  that  it  was  held  with  the  intent  to  claim 
title,  a  necessary  element  of  the  statute. 

We  are  told  that  the  possession  of  the  fraction  of  this  strip  was 
notice  to  Le  Comte  of  adverse  claim,  as  possession  is  notice.  It 
would  go  no  further  than  the  fraction.  There  was  no  pesses- 
sion  of  the  balance.  Possession  is  notice  of  a  claim;  but  it 
does  not  create  title,  or  make  no  title  a  good  one.  ft  is  notice 
only  of  such  right  as  the  party  has.  If  the  oral  agreement  were 
clear  and  valid,  it  would  be  notice  of  it ;  but  it  is  not  clear  and 
good. 

The  fact  that  the  lease  of  the  defendants  was  prior  in  time 
and  recorded  before  Le  Comte's  lease  is  immaterial.  If  the  de- 
fendants' lease  passed  no  title,  what  does  its  priority  of  date 
amount  to  ?  A  record  of  a  deed  that  passes  no  title  does  not  ope- 
rate as  notice  to  affect  an  adverse  claimant  of  the  true  title.  It 
has  no  application  to  an  adversary  owner  of  another  right  but 
only  between  prior  and  later  purchasers  or  creditors  of  the  same 
title. 

Decree  affirmed.  Affirmed.    , 
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CHARLESTON. 

First  National  Bank  of  Jefp^rson  &C,  v.  Harris,  Trus- 
tee, et  al. 

Submitted  June  4,  1904— Decided  November  29,  1904. 

1.  Husband  and  Wife. — What  suffcient  proof  of  indebtedness. 

The  claim  of  a  married  woman  against  her  husband,  unless 
impeached  for  fraud  is  subject  to  the  same  rules  of  proof  as 
any  other  debt  against  him,  and  she  is  not  bound  to  show  af- 
firmatively in  absence  of  any  allegation  to  the  contrary  that 
such  debt  is  free  from  fraud,     (p  346). 

2.  Exception  to  Commissioner's  Report — Effect  of  Same. 

An  exception  to  a  commissioner's  report  on  the  grounds  that 
the  evidence  of  an  insolvent  husband  is  insufficient  to  sustain 
his  wife's  claim  against  his  estate  in  the  absence  of  any  allega- 
tion Impeaching  such  claim  for  fraud,  Is  an  exception  to  the 
competency  of  the  husband  as  a  witness  in  behalf  of  his  wife, 
and  should  be  overruled.  Section  22,  chapter  130,  Code.  (pp. 
346,  347). 

Appeal  from  Circuit  Court,  Jefferson  County. 
Bill  by  the  First  National  Bank  of  Jefferson  against  George 
Harris  and  others.    Decree  for  defendants,  and  plaintiff  appeals. 

Affirmed. 
Joseph  Trapnell  and  T.  C.  Greene,  for  appellant. 
B.  D.  Gibson,  for  appellees. 

Dext,  Jsdge  : 

Appeal  of  the  First  National  Bank  of  Jefferson,  &c,  from  a 
decree  of  the  circuit  court  of  Jefferson  count)'  in  favor  of  Mary 
E,  Davis.  The  First  National  Bank  of  Jefferson  filed  its 
bill  in  the  circuit  court  of  Jefferson  county  attacking  a  deed 
ot  trust  executed  by  Albert  F.  Davis,  insolvent,  conveying  all 
his  property  in  trust,  to  secure  his  wife  Mary  E.  Davis,  to  the 
amount  of  $3,500.00,  evidenced  by  notes,  as  giving  an  unlawful 
preference  to  the  various  preferred  creditors  named,  and  praying 
that  such  trust  be  held  for  the  benefit  of  all  the  creditors  of  the 
grantor,  and  that  the  proceeds  thereof  be  pro  rated  among  all 
the  creditors  of  the  grantor.     No  answers  were  filed,  the  bill 
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was  taken  for  confessed  and  the  court  referred  the  case  to  a 
commissioner  to  ascertain  and  report  the  indebtedness  of  the 
insolvent,  and  the  property  liable  to  the  payment  of  the  same. 
On  the  filing  of  the  report,  the  following  exception  was  en- 
dorsed thereon :  "The  auditing  of  the  claim  or  debt  in  favor  of 
Mary  E.  Davis  in  class  Xo.  2  of  this  report,  for  $3,500.00  and 
$931.00  interest,  is  excepted  to,  because  said  claim  is  not  sus- 
tained by  the  evidence,  and  said  claim  is  excepted  to  and  claim 
should  not  be  allowed,  as  the  testimony  of  a  husband  in  behalf 
of  claim  of  his  wife  against  the  husband  an  insolvent.  B.  D. 
Gibson,  T.  C.  Green,  attorneys  for  creditor/'  On  the  hearing 
of  such  exception,  the  following  decree  was  entered :  'The  court 
not  now  passing  upon  the  said  exception,  but  being  of  the  opin- 
ion that  an  opportunity  should  be  afforded  the  said  creditor, 
Mary  E.  Davis,  to  submit  further  testimony  in  support  of  her 
claim,  if  any  she  have,  doth  adjudge,  order  and  decree  that  this 
cause  be  recommitted  to  Com'r  Cleon  Moore,  with  instructions- 
to  enquire  further  into  said  matters  of  the  demand  of  Mary  E. 
Davis  and  to  certify  such  evidence  as  may  be  produced  before- 
him,  and  make  report  to  the  next  term  of  the  court." 

Further  depositions  were  taken  and  on  final  hearing  the  court 
overruled  the  exception  and  allowed  the  claim  of  Mary  E.  Davis 
as  a  just  debt,  entitled  to  participation  under  the  deed  of  trust. 

The  appellants  here  insist  that  the  court  «?rred  in  allowing 
further  time  to  Mary  E.  Davis  to  sustain  her  claim  by  proofi 
The  bill  does  not  attack  the  claim  of  Mrs.  Davis  as  in  anywise 
fraudulent,  nor  in  any  manner  invalid,  nor  is  there  any  peti- 
tion or  other  pleading  in  the  caitse  doing  so.  Hence  the  com- 
missioner had  the  right  to  report  the  debt  as  admitted,  with* 
out  other  proof  than  the  ;note  and  the  deed  of  trust,  which 
in  the  absence  of  all  allegations  to  the  contrary  are  certainly 
sufficient  to  establish  the  justness  thereof,  ^he  first  time  and 
the  only  manner  in  which  the  claim  of  Mrs.  Davis  is  attacked 
is  by  the  exception  to  the  commissioners  report,  and  aft^r 
such  attack  was  made,  if  necessary  Mrs.  Davis  was  entitled  to 
have  an  opportunity  to  meet  and  repel  it,  and  if  not  necessary 
the  exceptors  have  no  grounds  of  complaint. 

The  exception,  however,  does  not  attack  Mrs.  Davis'  claim  as 
fraudulent  as  to  creditors,  but  only  asserts  that  the  claim  should 
not  be  allowed  on  the  testimony  of  her  insolvent  husband.    If 
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the  claim  had  in  any  proper  proceeding  been  impeached  for 
fraud,  such  exception  might  have  weight.  A  husband  by  stat- 
ute is  made  a  competent  witness  in  behalf  of  his  wife.  Section 
22,  chapter  130,  Code.  And  in  the  absence  of  any  allegations 
of  fraud  hie  admissions  on  oath  are  sufficient  to  establish  the 
justice  of  her  claim  against  his  property.  A  husband  may 
confess  a  judgment  in  favor  of  his  wife  which  will  be  valid  to 
bind  his  estate,  unless  successfully  impeached  for  fraud.  Ben- 
nett v.  Bennett,  37  W.  Va.  396.  The  appellants  were  both 
plaintiffs  in  this  suit,  one  by  bill  and  the  other  by  petition,  and 
neither  in  the  bifl  or  petition  is  Mrs.  Davis'  claim  attempted 
to  be  impeached  as  fraudulent,  and  hence  both  bill  and  petition 
must  be  taken  to  admit  the  validity  of  the  same.  It  is  a  well 
established  rule  that  fraud  must  be  alleged,  and  in  the  absence 
of  such  allegation,  the  court  will  not  examine  the  evidence  t<> 
ascertain  whether  it  discloses  a  fraudulent  transaction  as  is  said 
by  Judge  Brannon  in  the  case  of  Bank  v.  Atkinson,  31  W.  Va. 
209.  "The  rule  of  pleading  is  that  the  alegata  et  probata  must 
both  exist  and  correspond  and  the  probata  can  perform  no 
function  unless  preceded  by  allegata.  Matters  not  charged  in 
the  bill  or  averred  in  the  answer  cannot  be  considered  on  ths 
hearing.    Hunter's  Executor  v.  Hunter,  10  W.  Va.  321.^ 

The  exception  filed  is  in  no  sense  sufficient  to  raise  the  inval- 
idity of  Mrs.  Davis'  claim  but  only  goes  t©  the  weight  or  meas- 
ure of  the  evidence  necessary  to  sustain  such  claim  in  the  ab- 
sence of  any  allegations  impeaching  the  same.  For  this  pur- 
pose the  evidence  is  amply  sufficient,  and  the  exception  was 
properly  overruled. 

In  each  of  the  «cases  relied  upon  by  appellants,  there  was  di- 
rect impeachment  of  the  wife's  claim  as  being  fraudulent  as  to 
the  husband's  creditors.  Miller  v.  Cox,  38  W.  Va.  747;  Bank 
t.  Atkinson,  32  W.  Va,  203 ;  Zinn  v.  Law,  32  W.  Va.  447. 

Unless  the  wife's  claim  is  impeached  as  fraudulent,  she  13 
not  bound  to  prove  affirmatively  freedom  from  fraud.  Until 
such  impeachment  is  made,  she  stands  on  the  same  footing  as 
any  other  creditor,  and  the  debtors'  note,  admission  or  testi- 
mony is  sufficient  to  establish  a  debt  in  her  favor. 

For  these  reasons  the  decree  is  affirmed. 

Affirmed. 
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CHARLESTON. 

Towx  of  Philippi  v.  Kittle* 

'4 
Submitted  June  17,  1904.   Decided  November  ?9,  1904. 

1.  Supreme  Court  op  Appeals. — Jurisdiction  in  Criminal  Case*. 
This  Court  is  wittibut  jurisdiction  to  entertain  a  writ  of 
error  from  the  judgment  of  the  circuit  court  discharging  a 
prisoner  from  prosecution  under  a  municipal  ordinance  for 
public  drunkenness  and  disorderly  conduct,  even  though  the 
validity  of  such  ordinance  may  be  involved,     (p  348).       ': 

Error  to  Circuit  Court,  Barbour  County. 

V.  Wirt  Kittle  was  convicted  of  violating  an  ordinance  of  the 
town  of  Philippi.  On  appeal  the  conviction  was  reversed,  and 
the  town  brings  error. 

Dismissed. 

Samuel  V.  Woods,  for  plaintiff  in  error* 

W.  T.  George,  for  defendant  in  errou. 

Dent,  Judge: 

V.  Wirt  Kittle  was  by  the  mayor  of  the  town  of  Philippi  on 
the  12th  day  of  May,  1903,  found  guilty  of  public  drunkenness 
contrary  to  sections  3  and  59,  ordinance  4  of  the  town,  and 
fined  $10.00  and  costs.  Kittle  appealed  to  the  circuit  court, 
which  on  hearing,  held  such  ordinance  invalid,  reversed  the 
judgment  and'  discharged  the  prisoner.  The  town  cfctained  a 
writ  of  error  to  this  Court.  Kittle  moves  a  dismissal  thereof 
for  want  of  jurisdiction.  It  has  been-  held  that  such  proceed- 
ings are  criminal  in  their  nature,  and  that  the  town  is  the  re- 
presentative of  the  State  in  the  prosecution  thereof.  City  of 
Charleston  v.  Better,  45  W.  Va.  44.  In  defining  the  jurisdiction 
of  this  Court  in  criminal  matters  section  3,  Art.  VIII.  of  the 
Constitution,  provides  that  "It  shall  nave  appellate  jurisdiction 
in  criminal  cases  where  there  has  been  a  conviction  for  felony 
or  misdemeanor  in  a  circuit  court,  and  where  a  conviction  hiw 
been  had  in  any  inferior  court  and  been  affirmed  in  a  circuit 
court,  and  in  cases  relating  to  the  public  revenue  the  right  of 
appeal  shall  belong  to  the  state  as  well  as  the  defendant,  and 
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such  other  appellate  jurisdiction  in  both  civil  and  criminal  cases, 
u  may  be  prescribed  by  law."  Section  230,  chapter  50,  Code, 
allows  *an  appeal  to  any  person  convicted  of  an  offense  against 
a  municipal  ordinance.  Charleston  v.  Beller,  45  W.  Va.  47. 
But  neither  this  nor  any  other  section  or  statute  allows  an  ap- 
peal or  writ  of  error  in  such  ease  to  the  *own  or  state.  Hence 
this  Court  is  wholly  without  jurisdiction  to  entertain  this  writ, 
and  it  must  be  dismissed  as  improvidently  awarded.  Xo  costs 
allowed. 

Dismissed. 


CHARLESTON. 
Bakes  v.  Tappast,  et  al. 


5?      «i 


|56  349 

Submitted  September  13,  1904.    Decided  November  29,  1904.         {& £! 

1.     Supreme  Court. — Jurisdiction — Appeal. 

If,  pending  an  appesfl,  the  parties,  by  Consent  and  agreement 
cause  such  further  proceedings  to  be  had  in  the  court  below  as 
dtep'ose  of  the  whole  subject  matter  of  the  controversy,  this 
Court  is  thereby  deprived  of  its  jurisdiction  and  the  appeal  will 
be  dismissed  without  costs,     (p.  349). 

Appeal  from  Circuit  Court,  Wood  County. 
Suit  by  S.  B.    Baker   against    D.    R.    Tappan    and    others. 
From  the  decree  for  plaintiff,  P.  P.  Moats,  trustee,  appeals. 

Dismissed. 
V.  B.  Archer,  for  appellant. 
McCluer  &  McCluer,  for  appellee. 

POFFENBARGER,   PRESIDENT : 

By  a  deeree,  entered  by  consent  of  all  the  parties,  and  car- 
ried into  full  and  complete  execution,  since  the  appeal  in  thi6 
case  was  allowed,  settling  all  the  rights  of  the  parties,  respecting 
the  subject  matter  of  their  controversy,  this  Court  has  been  de- 
prived of  its  jurisdiction,  and  the  appeal  must  be  dismissed 
without  costs. 

S.  B.  Baker  and  D.  R.  Tappan  were  equal  partners  in  the 
hotel  business,  but  a  third  party  held  a  lien  by  deed  of  trust  on 
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Tappan's  interest  for  purchase  mone}\  Owing  to  complica- 
tions and  adversities  in  the  course  of  the  business,  Baker  caused 
a  receiver  to  be  appointed  who  took  charge  of  the  business  and 
was  managing  it,  when  the  trust  creditor  caused  Tappan's  in- 
terest to  be  advertised  for  sale.  Thereupon,  on  petition  of  the 
receiver,  the  court  enjoined  the  sale  and,  upon  errors  assigned 
against  the  action  of  the  court  in  refusing  to  dissolve  the  in- 
junction, an  appeal  was  allowed.  Soon  afterwards  a  decree, 
directing  a  sale  of  the  property,  consented  to  by  the  creditor, 
was  entered,  a  sale  was  made  under  it  and  the  sale  confirmed. 
Thus  the  subject  matter  of  the  litigation  has  been  withdrawn 
.•and  disposed  of  by  act  of  the  parties.  No  matter  what  this 
Court  might  do,  there  is  no  sale  to  be  made  or  prevented  now, 
:and  a  reversal  of  the  order  appealed  from  would  be  without 
the  slightest  effect.  The  case,  therefore,  is  ruled  by  principles 
announced  in  Ellon  v.  Hamrick,  55  \V.  Va.  236,  (46  S.  E.  1029) ; 
.State  v.  Lambert,  52  W.  Va.  248 ;  Taylor  v.  Maynor,  46  W.  Va. 
588  and  Hoffman  v.  Amnions,  decided  at  the  present  term.  In 
these  cases,  the  subject  is  fully  discussed  and  many  authorities 
cited. 

For  the  reason  stated,  the  appeal  will  be  dismissed  without 

'costs-  Dismissed. 


CHARLESTON. 

Kemble's  Committee  v.  Smallwood 
Kemble's  Administrator  v.  Smallwood  et  al. 

Submitted  June  16,  1904.     Decided  December  6,  1904. 

1.      Syllabus  Approved. 

Syllabus  in  Reger  v.  Gall,  54  W.  Va.  373,  approved  and  ap- 
plied,    (p.  355). 

Appeal  from  Circuit  Court,  Taylor  County. 

Bill  by  Kemble's  committee  against  W.  P.  Smallwood.  and 
by  \Y.  P.  Kemble,  administrator,  against  J.  H.  Smallwood  and 
others.     Decree  for  defendants,  and  plaintiffs  appeal. 

Reversed. 
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A.  W.  Burdett,  for  appellants. 

C.  P.  Guard,  and  J.  6.  SixClair,  for  appellees. 

Miller,  Judge  : 

On  the  6th  day  of  December,  1898,  George  F.  Powell  was 
appointed  committee  of  William  P.  Kemble  who  had  been 
adjudged  a  lunatic,  and  who  was  the  owner  in  fee  of  a  tract  of 
land  situated  on  the  Valley  Kiver,  in  Taylor  county,  which 
tract  was  assessed  in  the  name  of  A.  Payne  and  William  P. 
Kemble,  and  was  returned  delinquent  for  the  non-payment  of 
taxes  for  the  year  1896  in  the  name  of  said  Payne  and  Kemble. 

Some  time  in  the  month  of  December,  1897,  after  Kemble 
had  been  adjudged  a  lunatic,  this  land  was  sold  for  taxes  by  the 
sheriff  of  Taylor  county,  at  which  sale  one  J.  T.  Smallwood 
became  the  purchaser  and  on  December  14,  1898,  the  clerk  of 
the  county  court  executed  a  deed  for  said  land  to  Smallwood. 

George  F.  Powell  as  the  committee  of  said  Kemble  made  an 
effort  to  redeem  said  land  by  tendering  to  Smallwood  the  sum 
of  twenty-five  dollars  in  payment  of  said  taxes  and  for  the 
redemption  of  said  land,  which  sum  was  in  excess  of  the  taxes, 
Merest,  etc.,  but  the  offer  was  declined. 

At  the  October  rules,  1899,  said  Powell  filed  his  bill  in  the 
circuit  court  setting  forth  these  facts,  also  tendering  said  sum 
in  court,  and  charging  therein  that  he  had  a  Tight  at  any  time 
during  the  disability  of  Kemble  to  redeem  said  land;  that  the 
value  of  the  land  consists  in  its  timber;  that  Smallwood  is 
insolvent,  and  has  threatened  and  commenced  to  cut  said  tim- 
ber; that  said  tax  title  or  deed  constitutes  a  cloud  upon  the 
title  of  his  ward;  and  alleging  that  he  is  without  complete  and 
adequate  remedy;  praying  for  an  injunction  to  restrain  said 
Smallwood  from  cutting  or  removing  any  of  said  timber;  that 
said  tax  deed  might  be  cancelled ;  and  for  general  relief. 

The  bill  was  demurred  to  by  Smallwood,  and  the  demurrer 
was  sustained,  and  said  Powell  as  such  committee  obtained  an 
appeal. 

The  question  presented  upon  that  appeal  was,  whether  the 
committee  of  an  insane  person,  during  the  period  of  his  in- 
sanity, could  redeem  the  land  of  such  lunatic,  which  had  been 
sold  for  taxes  delinquent  thereon. 

This  Court  reversed  the  decree  of  the  circuit  court,  which, 
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in  effect,  denied  that  right,  and  remanded  the  cause.  Tn  its 
opinion,  the  court  said :  "And  in  view  of  the  facte  presented  by 
the  record  in  this  case,  George  Powell,  the  committee  of  Wil- 
liam P.  Kemble,  an  insane  person,  had  the  right  to  redeem  the 
lands  of  said  insane  person  during  his  disability,  upon  compli- 
ance with  the  requirements  of  the  statute  providing  for  the  re- 
demption of  lands  which  have  been  sold  for  taxes."  Powell  v. 
Smallwood,  48  W.  Ya.  208. 

On  the  28th  day  of  December,  1899,  Kemble  having  been 
restored  to  sanity,  was  discharged  from  custody  in  the  Hos- 
pital for  the  Insane  at  Weston,  where  he  had  been  confined, 
and  was  given  a  certificate  thereof  by  the  examining  board,  in 
accordance  with  Code,  chapter  58,  section  25.  On  the  12th 
day  of  January,  1900,  he,  through  his  attorney,  A.  W.  Burdett, 
tendered  to  Smallwood,  thirty  dollars,  for  the  purpose  of  re- 
deeming the  land,  which  sum  Smallwood  refused  to  accept. 
About  the  first  of  March,  1900,  Kemble  died  testate,  and  his 
last  will  and  testament  was,  on  the  6th  day  of  the  same  month 
duly  probated  and  admitted  to  record  in  the  office  of  the  clerk 
of  the  county  court  of  Taylor  county.  In  and  by  his  will  he 
devised  and  bequeathed  all  of  his  property,  both  real  and  per- 
sonal, to  Virginia  Einch  and  Francis  Marion  Kemble,  his 
sister  and  brother,  respectively,  to  belong  to  them  in  common, 
dui^ng  the  lifetime  of  Virginia,  but,  at  her  death,  to  go  to 
Francis  Marion  to  be  disposed  of  by  him  as  he  might  desire. 
Francis  Marion  Kemble  was  named  in  the  will  as  exectitor 
thereof,  and,  at  the  time  of  its  probate,  qualified  as  such,  and 
assumed  his  duties  thereunder.  At  the  December  rules,  1900, 
said  Francis  Marion  Kemble,  as  executor  and  devisee,  and  Vir- 
ginia Linch,  as  devisee,  filed  their  bill  against  Smallwood  ia 
the  circuit  court  of  the  county  aforesaid,  in  which  they  allege 
the  insanity  of  their  testator;  his  committment  to  the  Hospital 
for  the  insane;  his  restoration  to  sanity,  and  discharge  from 
the  hospital;  his  ownership  in  fee  of  the  land;  its  assessment 
with  taxes  in  the  name  of  A.  Payne,  and  W.  A.  Kemble  for  the 
}-ear  189G;  its  delinquency  and  sale  to  Smallwood  in  December, 
1897,  for  the  non-payment  of  said  taxes;  and  the  execution  of  a 
deed  by  the  clerk  of  the  county  court  to  Smallwood  therefor. 
They  further  allege  various  irregularities  and  defects  in  said 
sale  and  deed,  and  charge  that  the  deed  is.  void.    They  set  out 
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specifically  the  several  items  and  sums,  legally  requisite  to  re- 
deem the  land  from  Smallwood,  which  sums,  as  stated,  amount- 
ed to  only  $24.95,  at  the  time  the  tender  of  thirty  dollars  was 
made  by  testator's  attorney  as  aforesaid.  They  also  aver  and 
show  that  as  heirs  and  devisees  of  William  P.  Kemble,  de- 
ceased, they,  within  one  year  next  after  his  restoration  to  san- 
ity as  aforesaid,  also  tendered  to  Smallwood  thirty  dollars  for 
the  purpose  of  redeeming  the  land,  which  sum  was  largely  in 
excess  of  the  amount  then  legally  due  to  him,  but  which  Small- 
wood  also  refused  to  accept;  and  that  he  has  refused  and  still 
refuses  to  accept  any  amount  from  either  William  P.  Kemble, 
in  his  lifetime,  or  from  plaintiffs  since  his  death  for  the  redemp- 
tion of  said  real  estate.  Tfte  bill  prays  for  an  injunction  against 
Snrallwood ;  that  an  account  be  taken  to  ascertain  the  amount,  if 
anything,  which  plaintiffs  may  be  required  to  pay  to  defendant 
to  redeem  the  land;  that  the  thirty  dollars  tendered  by  them 
with  their  bill  be  held  by  the  court  until  such  amount  may  be 
properly  ascertained  as  aforesaid;  that  said  real  estate  be  con- 
veyed to  them  as  devisees  under  the  will ;  and  tor  general  relief. 

Francis  Marion  Kemble,  having  departed  this  life,  one  L. 
Dudley  was,  on  the  17th  day  of  November,  1900,  appointed 
and  qualified  as  administrator  de  bonis  non  with  the  will  an- 
nexed of  said  William  P.  Kemble,  deceased,  and,  at  the  Jan- 
nary  term,  1901,  of  the  court,  the  cause  was  revived  and  ordered 
to  be  prosecuted  to  final  decree,  in  the  name  of  Dudley,  adminis- 
trator as- aforesaid. 

At  the  September  term,  1901,  an  order  was  made  and  en- 
tered by  the  court  which  recites  that  "these  two  causes  came  on 
this  day  to  be  further  heard  upon  process  duly  executed  on  the 
defendant;  cause  regularly  matured;  bill  and  exhibits  filed; 
decree  nisi ;  and  bill  taken  for  confessed  as  to  first  styled  cause, 
former  orders  and  decrees  in  the  second,"  etc.  There  is  no 
caption  or  other  mark  of  identification  directly  connecting  this 
order  with  the  above  styled  causes,  or  either  of  them,  but  upon 
examination  of  the  whole  record,  we  are  satisfied  that  it  refers 
to  the  causes  of  Powell,  Com.,  v.  Smallwood,  supra,  and  the  suit 
now  under  consideration. 

Smallwood  answered  the  bill,  filed  in  the  second  suit,  and,  in 
his  answer,  denies  that  William  P.  Kemble,  at  the  time  of  hid 
oommitment  to  the  hospital,  was  the  owner  in  fee  of  the  tract 


Digitized  by 


Google 


354  Kemble  v.  Smallwood.  [56 

of  land  in  the  bill  described  and  avers  that  Kemble  was  only 
joint  owner  thereof  with  one  Amos  Payne;  denies  that  Kemble 
wa9  restored  to  sanity,  or  finally  discharged  from  the  hospital, 
and  calls  for  full  proof  thereof;  denies  that  there  are  any  ir- 
regularities in  the  proceeding^  of  the  sheriff,  relating  to,  or  con- 
nected with,  the  sale  of  the  land  to  respondent,  which  will 
vitiate  the  deed  therefor  to  him;  denies  that  Kemble,  the  dece- 
dent, his  attorney,  committee,  or  the  alleged  devisees  ever  ten- 
dered to  respondent  "A  sum  sufficient  to  entitle  them  in  law  to  a 
redemption  of  the  land,  before  the  institution  of  the  suit  or 
since;  but,  on  the  contrary,  avers  that  the  sums  necessarily  ex- 
pended by  him  on  account  of  said  land  amounted  to  thirty  dol- 
lars, including  the  interest  thereon  alone,  without  taking  into 
considration  the  improvemnets."  He  avers  that  he  had  im- 
proved the  land  "prior  to  said  pretended  tenders,  to  the  value 
of  at  least  fifty  dollars;"  but  he  does  not  deny  that  he  had  re- 
fused and  still  refused  to  accept  any  amount  from  either  Wil- 
liam P.  Kemble,  or  the  plaintiffs,  for  the  redemption  of  said  real 
estate.  Xo  replication  to  this  answer  was  filed.  At  the  Jan- 
uary term,  1002,  another  decree  was  made  and  entered  in  which 
it  is  stated  that  "These  causes  came  on  this  day  to  be  heard  to- 
gether, the  first  named  upon  the  papers  heretofore  read,  former 
orders  herein,  upon  process  duly  executed;  upon  defendant's  bill 
filed  and  exhibits  therewith,  the  demurrer  of  defendant  thereto 
sustained  in  which  demurrei  plaintiff  joined  and  upon  the  man- 
date and  order  of  the  Supreme  Court  of  Appeals  entered  at  a 
special  term  of  said  Court  on  the  24th  day  of  Xovember,  1900; 
and  the  last  named  cause  upon  process  duly  executed  upon  the 
defendant,  cause  regularly  matured  at  Rules,  bill  filed  and  ex- 
hibits, demurrer  of  defendant  thereto  overruled,  the  answer  of 
defendant  thereto  filed,  the  depositions  on  behalf  of  plaintiff 
filed  and  read,  both  causes  set  for  hearing  together,  and  was 
argued  by  counsel.  Upon  consideration  whereof  the  court  is  of 
opinion  that  these  causes  are  for  the  defendant,  and  that  the 
plaintiffs  should  therefore  take  nothing  b)'  their  said  suite. 
And  it  is  accordingly  adjudged,  ordered  and  decreed  that  these 
causes  be  dismissed,  and  it  is  further  adjudged,  ordered  and 
decreed  that  the  plaintiffs  in  said  causes  do  pay  to  the  defend- 
ant his  costs  about  his  defense  to  .said  suits  in  this  behalf  ex- 
pended."   From  that  decree,  this  appeal  was  allowed. 
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The  bill  in  the  first  mentioned  cause  was  by  this  Court  held 
to  be  sufficient,  and  that  it  presented  such  facts  as  entitled 
Powell,  as  committee,  to  redeem  the  land  in  controversy,  during 
the  disability  of  Kemble  "upon  compliance  with  the  require- 
ments of  the  statute."  Powell,  in  his  bill,  alleges  a  tender  of 
tweuty-five  dollars  to  defendant,  in  payment  of  the  taxes,  which 
sum  he  charges  to  have  been  in  excess  of  the  taxes,  interest,*' 
^tc.,  then  due.  This  allegation  is  not  denied  by  an  answer,  but, 
as  shown  by  the  record,  is  taken  to  be  true.  The  answer  of  de- 
fendant to  the  second  bill,  in  effect,  admits  the  tenders  as  al- 
leged, and  does  not  deny  the  material  allegations  that  respond- 
ent had  refused,  and  still  refuses,  to  accept  any  sum  in  re- 
demption of  the  land.  These  allegations,  not  denied,  must  also 
be  taken  as  true. 

Before  the  final  decree  was  made  in  the  causes  as  aforesaid, 
it  was  brought  to  the  attention  of  the  court  by  the  record  thai, 
.after  the  instituion  of  the  first  suit  by  Powell,  as  committee, 
Kemble  had  been  restored  to  sanity,  had  afterwards  died  tes- 
tate, leaving  devisees  of  the  land  in  controversy,  and  that  one 
of  those  devisees  was  then  dead.    In  whom  his  interest  in  the 
land  vested,  the  court  is  not  informed.    In  Straight  v.  Ice,  de- 
cided at  the  present  term,  the  Court,  in  construing  section  4  of 
chapter   127  of  the  Code,  says:     "Under  this   (section),  if  a 
lunatic   should  become  sane,  whereby  the  powers  of  his  com- 
mittee would  cease,  a  revival  could  be  had  for,  or  against,  the 
former  lunatic."     Therefore,  the  first  suit  could  have  been  re- 
vived in  the  name  of  Kemble  after  his  restoration  to  s&niry. 
After  his  death,  and  before  final  decree,  it  should  have  been  re- 
vived in  the  name  of  the  devisee  then  living,  and  also  in  the 
names  of  the  heirs  or  devisees,  according  to  the  facts,  of  the  de- 
ceased devisee.    In  the  second  suit  the  death  of  Francis  Marion 
Kemble  is  suggested.    Whether  he  died  testate  or  intestate,  does 
not  appear.     No  revival  of  that  cause  was  had,  except  in  the 
name  of  L.  Dudley,  administrator  de  bonis  non,  as  above  stated. 
TThy  this  was  done,  we  cannot  understand.    In  Roger  v.  Gall, 
64  W.  Va.  373,  it  is  held  that,  "if,  in  any  way,  it  be  shown  by 
the  record  that  the  final  decree  was  rendered  in  the  absence  of 
necessary  parties,  such  decree  will  be  reversed,  and  the  cause 
remanded  in  order  that  proper  parties  may  be  made."    Gallatin 
L.  Co.  v.  Davis,  et  ah,  44  W.  Va.  109. 
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The  final  decree  made  in  these  suits,  in  their  then  plight,  was 
and  is  plainly  erroneous.  The  decree  must  therefore  be  re- 
versed, and  the  causes  remanded,  for  such  other  and  further 
proceedings  to  be  had  therein  as  are  and  may  be  essential  to  ar 
proper  adjudication  thereof. 

Reversed. 


CHARLESTON. 

Armentrout  v.  Smith  et  ah 
Submitted   September   10,   1904— Decided  December   6,   1904. 

1.       Res  Adjudicata — Promissory  Notes — Plea  in  Bar — Joint  Ob- 
ligor. 

A.  instituted  his  action  against  S.  &  Bro.  only  upon  two  joint 
promissory  notes,  made  by  S.  &  Bro.  and  H.  Judgment  was  re- 
covered by  him  in  the  action  against  S.  &  Bro.  for  the  full 
amount  due  upon  the  notes,  which  judgment  remained  in  full 
force  and  effect.  At  a  subsequent  term.  A,  caused  the  action  to 
be  reinstated  upon  the  docket,  remanded  to  rules,  summons  iXr 
be  issued  thereout,  and  served  on  H.  who  appeared  at  the  next 
term  and  plead  the  judgment  against  S.  &  Bro.  as  a  bar  to  the 
suit  against  him.  The  court  sustained  the  plea  and  dismissed' 
the  suit,  at  the  costs  of  the  plaintiff.  Held:  No  error,  (p. 
358). 

Error  to  Circuit  Court,  Grant  County. 
Action  by  Aaron  Armentrout  against  S.  H.  Smith  &  Bro.  and 
another.     Judgment  for  defendants,  and  plaintiff 'brings  error. 

Affirmed. 
ReynoIds  &  Forman,  for  plaintiff  in  error. 
A.  J.  Welton,  for  defendants  in  error. 

Miller,  Judge: 

S.  H.  Smith  &  Bro.  and  John  6.  Harman  executed  to  Aaron- 
Armentrout  their  two  joint  promissory  notes,  one  for  $290.00, 
and  the  other  for  $200.00.  On  the  27th  day  of  January,  1897. 
Armentrout  sued  out  of  the  clerk's  office  of  the  circuit  court  of 
Grant  coiaity,  a  summons,  commencing  his  action  against  S.  H. 
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Smith  and  E.  C.  Smith,  as  partners,  composing  said  firm,  re- 
quiring them  to  answer  him  of  a  plea  of  trespass  on  the  case  in 
assump&t.  At  the  February  rules,  next  thereafter,  he  filed  his 
declaration  in  the  action,  in  which  he  counted  on  said  notes 
Against  Smith  &  Bro.  and  also-  against  Harman,  but  Harman 
was  not  included  in,  or  served  with,  the  summons,  nor  was  he 
otherwise  brought  before  the  court. 

In  this  condition  of  the  case,  judgment  was  tjSken  by  default 
against  Smith  &  Bro.  only,  for  $338.20,  the  amount  due  to  the 
plaintiff  upon  the  notes  sued  on.  Afterwards  a  motion  of  the 
plaintiff  to  have  the  judgment  set  aside  was  overruled  by  the 
court,  but  "without  prejudice  to  the  right  of  said  Armentrout  to 
bring  suit  on  said  notes  against  the  said  S.  H.  and  R.  C.  Smith 
and  John  G.  Harman."  Later,  a  new  action  was  instituted 
against  the  Smiths  and  Harman  upon  the  notes,  totally  disre- 
garding the  former  action  and  judgment  therein.  Harman 
plead  the  former  judgment  in  bar  of  the  second  action  against 
him.  nis  plea  was  sustained ;  the  action  dismissed  at  the  costs 
of  the  plaintiff;  and  the  judgment  of  dismissal  affirmed  by  thw 
Court.    Armentrout  v.  Smith  et  al,  52  \Y.  Va.  06. 

After  the  affirmance  of  the  last  mentioned  judgment,  the  cir- 
cuit court,  on  motion  of  the  plaintiff,  re-instated  the  original  ac- 
tion on  the  docket ;  awarded  summons  thereout  against  Harman, 
and  remanded  the  case  to  the  rules  to  be  matured  thereat. 
Summons  was%  issued  and  served  on  Harman,  who,  at  the  March 
-term,  1904,  appeared  and  moved  the«court  to  dismiss  the  action, 
but  admitted  that,  if  plaintiff  was  entitled  to  judgment  against 
him  therein,  such  judgment  should  be  for  $366.28,  with  interest 
thereon  from  that  date.  The  court  sustained  his  motion,  dis- 
missed the  action,  and  rendered  judgment  against  the  plaintiff 
for  costs.  That  judgment  is  now  before  us  for  review  on  writ 
of  error,  Harman  was  not  a  party  to  the  original  action,  at  itb  [ 
commencement,  o*  when  judgment  was  rendered  therein  as 
aforesaid  against  Smrth  &  Bro.  his  co-makers  of  the  notes.  The 
process  to  commence  a  suit  shall  be  a  writ,  commanding  the 
officer  to  whom  it  is  directed,  to  summon  the  defendant  to 
answer  the  bill  or  action.  Code  chapter  124,  section  5 ;  Geiser 
Mfg.  Co.  v.  Baldwin,  53  W.  Va.  523.  The  last  mentioned  judg- 
ment became  and  is  now  final  and  binding  upon  the  plaintiff, 
Armentrout,  and  defendants,  S.  H.  and  R.  C.  Smith.  That  suit 
was  ended  by  the  judgment  therein.    "It  is  res  judicata.    The 
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original  cause  of  action  is  gone."  1  Herman,  Est.  &  Kes.  Jud. 
section  124.  No  other  or  further  judgment  could  or  can  be  ren- 
dered against  Smith  &  Bro.  upon  the  notes.  The  re-instatement 
of  the  first  action  on  the  docket  and  issuance  of  summons  there- 
out against  Harman,  if  it  had  any  legal  effect,  was  a  new  action 
against  him  alone  for  the  recovery  of  the  money  due  upon  the 
notes,  which,  before  that  time,  had  been  adjudicated  between 
Armentrout,  payee,  and  Smith  &  Bro.,  co-promisors  therein  with 
Harman.  Such  action  cannot  be  maintained.  1  Herman,  Res. 
Jud.  section  564,  says :  "So  in  an  action  brought  against  two- 
or  more  of  the  makers  of  a  joint  and  several  note  or  bond,  with- 
out  including  all,  it  discharges  the  reaminder  of  them,  the 
obligation  being  lost  in  the  judgment  that  binds  only  those 
parties  against  whom  it  is  rendered.  A  judgment  on  a  bond 
or  contract  extinguishes  that  bond  or  contract,  because  there 
cannot  be  liabilities  on  both  instruments,  and  as  a  judgment 
and  a  bond  import  an  absolute  liability,  the  legal  obligation  of 
the  inferior  obligation  must  be  considered  as  at  once  blotted  out. 
So  a  judgment  against  a  joint  debtor  on  a  joint  cause  of  action, 
merges  the  liability  of  all."  2  Black  on  Judg.  section  770,  cites 
the  supreme  court  of  Wisconsin  as  follows :  "It  is  perfectly  well 
settled  that  if  the  holder  of  a  joint  debt  or  obligation  sues  one 
of  the  joint  debtors,  and  obtains  judgment  thereon  against  him, 
and  then  sues  another  of  the  joint  debtors  for  the  same  debt 
or  obligation,  the  latter  may  plead  such  judgment,  against  his- 
co-debtor,  and  bar  the  action.  This  is  so,  because  the  joint  debt 
is  merged  in  the  judgment  against  the  debtor  first  sued,  and 
being  indivisible,  it  cannot  be  merged  or  cancelled  as  to  one, 
and  be  existing  and  operative  as  to  another  joint  debtor."  With 
reference  to  the  number  of  the  defendants,  and  who  must  be 
joined,  2  Tuck.  Com.  212,  says:  There  is,  however,  this  ob- 
jection in  the  case  of  a  joint  contract,  to  the  non-joinder  of  one, 
or  more  of  the  several  parties  liable,  that  if  judgment  be  ob- 
tained against  one,  in  a  separate  action  against  him  on  such 
contract,  the  plaintiff  cannot  afterwards  proceed  against  the 
parties  omitted,  and  consequently  loses  their  security.  Free- 
man on  Judg.  section  231 ;  Am.  &  Eng.  Ency.-  Law,  342,  344. 
The  Code,  chapter  125,  section  52,  provides  that:  "Where,  in- 
an  action  or  suit  against  two  or  more  defendants,  the  process  is 
served  upon  part  of  them,  the  plaintiff  may  proceed  to  judgment 
as  to  any  so  served,  and  either  discontinue  it  as  to  the  others, 
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or  from  time  to  time,  as  the  process  is  served  as  to  such  others, 
proceed  to  judgment  as  to  them  until  judgments  be  obtained 
against  them  ell."  This  statute  applies  only  to  joint  defendants 
against  whom  process  has  been  issued,  but  not  served  as  to  one 
or  more  of  them.  It  permits  the  plaintiff  to  obtain  judgment 
in  the  pending  action  against  those  served ;  and  to  have  execu- 
tion and  judgment  lien  as  to  them,  although  the  others  also 
sued  and  jointly  liable  may  not  be  before  the  court.  In  Snyder 
v.  Snyder,  9  W.  Va.  415,  it  is  held  that:  "A  further  exception 
to  the  rule  that  m  a  joint  action  there  must  be  a  joint  judgment 
is  found  in  the  fifty-second  section  of  chapter  one  hundred  and 
twenty-five  of  the  Code."  The  opinion,  on  page  420,  states  that 
"under  this  statute,  there  may  be  had  a6  many  several  judgments 
on  a  joint  obligation  as  there  are  parties  to  the  obligation,  de- 
pendent wholly  upon  the  service  of  process."  In  the  former 
opinion  in  this  case,  52  W.  Va.  96,  98,  the  Coiirt  says:  "The 
statute  being  in  derogation  of  the  common  law  must  be  con- 
strued strictly,  and  its  meaning  cannot  be  so  extended  as  to 
authorize  separate  actions  on  a  joint  contract  against  each  of 
the  obligors.  To  hold  this  would  be  to  entirely  destroy  the 
distinction  between  joint  and  several  contracts,  and  to  make 
alt  contracts  several.  The  motion  to  set  aside  the  judgment  in 
the  first  action,  which  was  overruled,  has  nothing  to  do  with 
the  question  in  controversy,  as  under  the  statute,  that  judgment, 
though  not  set  aside,  would  not  be  a  bar  in  the  same  suit  to 
new  process,  and  a  separate  judgment  against  a  defendant  not 
served,  fdr  the  statute  expressly  authorizes  this  course.  Be- 
cause, however,  the  statute  authorizes  a  new  summons  and  a 
separate  judgment  in  the  same  suit,  it  cannot  be  held  to  au- 
thorize a  new  suit  on  the  same  cause  of  action,  without  regard 
to  the  first."  The  Court  then  holds  that,  "Section  52,  chapter 
125,  Code,  so  far  changes  the  common  law  as  to  permit  a 
plaintiff  to  take  several  judgments  against  several  joint  obligors, 
as  they  are  served  with  process  in  the  same  suit.  It  does  not  au- 
thorize more  than  one  suit  against  all  or  any  of  the  obligors, 
whether  served  with  process  in  the  first  suit  or  not.  As  to 
the  bringing  of  more  than  one  suit  on  the  same  joint  cause 
of  action,  the  common  law  rule  remains  unchanged."  Armen* 
trout  v.  Smith  et  at,  52  W.  Va.  96.  No  action  having  been 
commenced  or  prosecuted  by  the  plaintiff  against  Harman  on 
the  notes,  or  either  of  them,  in  controversy,  until  after  the  said 
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judgment  was  rendered  thereon  against  Smith  &  Bro.,  which  has 
not  been  reversed,  or  in  any  way  impaired,  the  alleged  cause  of 
action  as  to  Harman  was  and  is  merged  in,  and  extinguished 
by,  that  judgment. 

For  the  reasons  stated,  the  judgment  complained  of  is  af- 
firmed. 

Affirmed.  / 


CHARLESTON. 

i 

West  Virqinia  S.  L.  B.  B.  Co.  v.  Belixgton  and  Xorthemt 

B.  B.  Co. 

Submitted  June  16,  1904— Decided  December  6,  1904. 

1.  Railroad — Right  of  Way — Condemnation  Proceedings. 

W.  V.  S.  L.  R.  R.  Co.  on  the  16th  day  ol  October,  190Q,  by  the 
corporate  action  of  its  board  of  directors,  duly  adopted  its  line 
of  railroad,  of  which  a  preliminary  survey  had  been  made 
through  the  lands  of  W.  whereby  it  acquired  priority  of  right 
to  condemn  the  right  of  way  through  said  land  of  W. ;  between 
the  15th  of  July,  1902,  and  the  5th  day  of  August,  1902,  the  B. 
&  N.  R.  R.  Co.  located  and  staked  off  its  line  of  railroad 
through  the  land  of  said  W.  which  was  duly  adopted  as  and  for 
the  location  of  its  line  of  railroad,  by  the  board  of  directors  of 
said  company,  on  the  3rd  day  of  September,  1902;  W.  Va.  S. 
L.  R.  R.  Co.  in  September,  1902,  by  its  engineer,  staked  out  a 
line  through  the  land  of  W.,  claiming  it  to  be  on  the  said  line 
adopted  by  it  on  said  16th  day  of  October,  1900,  and  com- 
menced condemnation  proceedings  based  upon  the  survey  of 
September,  1902,  which  was  shown  to  be  at  material  variance 
from  the  said  location  of  October  16,  1900,  and  in  conflict  with 
the  adopted  location  of  the  B.  &  N.  R.  R.  Co,  Held :  The  line 
staked  out  in  September,  1902,  for  the  location  of  the  railroad 
line  of  W.  Va.  S.  L.  R.  R.  Co.  was  a  new  location  not  adopted  by 
corporate  action  of  the  company,  and  could  not  be  the  basis  tor 
condemnation  proceedings,     (p.  371). 

2.  Condemnation  Proceedings. 

Quaere — whether,  under  the  circumstances  of  this  case,  the 
W.  Va.  S.  L.  R.  R.  Co.  did  not,  by  its  delay  of  more  than  two 
years  in  prosecuting  its  condemnation  proceedings  after  it  had 
acquired  the  right  to  do  so  by  its  action  of  October  16,  1900, 
lose  its  right  of  priority  thereto?     (p.  372). 
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Appeal  from  Circuit  Court;  Barbour  County. 

Action  by  the  West  Virginia  Short  Line  Railroad  Company 
j  against  the  Belington  &  Northern  Railroad  Company  and  others. 

|  Decree  for  defendants,  and  plaintiff  appeals. 

j  fr  .  Affirmed. 

C.  M.  Murphey  and  A.  G.  Dayton,  for  appellant. 

Ice  &  Ice,  Reese  Blizzard,  and  Samuel  V.  Woods,  for  ap- 
pellees. 

McWhorter,  Judge  :  "^ 

This  is  a  "battle  royal"  between  two  railroad  companies  as  to 
the  priority  of  location  of  right  of  way  over  a  particular  piece  of 

i  ground.    On  the  9th  day  of  December,  1902,  the  West  Virginia 

Short  Line  Railroad  Company,  having  given  due  notice  tfiereof 
to  J.  W.  Wheeler  owner  of  the  land  purposed  to  be  taken,  the 
Burnsville  and  Eastern  Railroad  Company,  the  Belington  and 
Northern  R.  R.  Company,  and  the  Washington  Coal  find  Coke 
Company,  corporations  under  the  laws  of  the  State  of  West  Vir- 
ginia, the  latter  being  the  owner  of  the  coal  under  said  land,  filed 
its  petition  in  the  circuit  court  of  Barbour  county,  proposing  to 
condemn  the  strip  of  land  100  feet  wide  particularly  described 
in  the  petition  and  plat  filed  therewith,  marked  "Exhibit  A",  con- 
taining 5.17  acres,  and  praying  for  the  appointment  of  commis- 
sioners for  that  purpose.  The  Burnsville  and  Eastern  Railroad 
Company  and  Belington  and  Northern  Company,  defendants,  ap- 
peared to  said  notice  and  petition,  and  moved  the  court  to  quash 
the  return  of  service  upon  them  of  which  motion  the  court  took 
time  to  consider,  and  the  defendants  were  given  until  the  1st  day 

I  of  February,  1903,  to  file  in  writing  with  the  clerk  of  the  court 

such  other  motion,  demurrer,  pleas  or  answers  to  said  notice  and 

I  petition  as  might  be  good  in  law.    At  a  regular  term  on  the  20th 

day  of  February,  the  Belington  and  Northern  Railroad  Com- 
pany entered  its  demurrer  to  the  petiticti  and  moved  to  quash  the 
Teturn  of  service  of  the  notice  upon  it,  in  which  demurrer  and 
motion  the  petitioner  joined,  and  the  said  demurrer  and  motion 
vere  overruled.  The  Belington  and  Northern  Railroad  Company 
tendered  and  offered  to  file  a  plea  in  writing  to  the  petition,  to 
the  filing  of  which  the  petitioner  objected  and  moved  that  the 

,         *ame  be  rejected,  but  the  court  overruled  the  objection  and  per- 
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mitted  the  plea  to  be  filed,  and  the  petitioner  replied  generally 
thereto.  The  said  special  plea  is  to  the  effect  that  the  defendant 
i3  a  corporation  duly  organized  under  the  laws  of  West  Virginia 
with  its  principal  office  at  Belington;  that  it  was  duly  author- 
ized to  build  and  construct  a  railroad  through  the  said  county  of 
Barbour  from  the  town  of  Belington,  down  the  west  side  of  the 
Tygarts  Valley  River  to  the  mouth  of  the  Middle  Pork  River, 
and  thence  to  a  place  at  the  mouth  of  the  Buckhannon  River,  and 
acting  with  the  powers  granted  it  by  its  chatter  and  organization, 
had  located,  laid  out,  and  adapted  by  surveys,  maps,  and  profiles- 
thereof  which  had  been  duly  certified  and  filed  in  the  clerk's  office 
of  Barbour  county  court,  and  in  the  office  of  Secretary  of  State 
by  resolutions  properly  adopted  by  its  board  of  directors  on  the- 
3rd  day  of  September,  1902,  a  route  for  the  location  and  con- 
struction of  its  branch  line  railway  as  it  might  do  under  its 
charter  and  laws,  from  the  mouth  of  the  Middle  Fork  River  in 
said  county,  down  the  west  side  of  the  Tygarts  Valley  River  to 
the  mouth  of  the  Buckhannon  River ;  and  that  the  route  for  its 
said  branch  line  of  railroad  had  been  surveyed  and  located 
through  and  over  the  lanpl  of  the  defendant  J.  W.  Wheeler,  which 
defendant  was  by  proper  proceedings  seeking  t6  condemn  and 
acquire ;  and  averred  that  the  center  line  of  petitioner's  railroad 
as  described  in  its  petition  in  this  prcceeding  and  plat  filed  there- 
with, marked  "Exhibit  A",  extending  over  and  through  the  land 
of  said  Wheeler,  did  not  correspond  with  the  alleged  location  or 
either  of  revised  lines  of  petitioner's  said  railroad  over  and 
through  said  land,  but  that  the  same  was  a  wholly  different  line 
and  location ;  and  that  no  map  or  profile  had  ever  been  filed  to 
show  wliat  portion  df  land  of  said  Wheele?,  petitioner  was  seek- 
ing to  condemn  to  its  use ;  and  that  said  location  as  described  in- 
plaintiff's  petition  was  not  surveyed  and  laid  out  until  the  month 
of  September,  1902,  and  that  said  line  as  surveyed  conflicts  in 
part  with  the  line  surveyed  and  adopted  by  defendant  over  and' 
through  the  land  of  Wheeler.  And  for  further  plea  said  that 
the  survey  and  location  of  defendant's  said  branch  line  of  rail- 
road over  and  through  the  land  of  said  Wheeler,  was  made  be* 
tween  the  15th  day  of  July,  1902,  and  the  5th  day  of  August, 
1902,  and  a  map  and  profile  thereof  filed  in  the  county  clerk's 
office  of  Barbour  county  on  the  3rd  of  September,  1902 ;  and  that 
said  survey  and  location  were  made  prior  to  the  survey  made  by: 
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petitioner  of  its  line  of  railroad  over  said  land  as  described  in  its 
petition  in  this  proceeding,  and  averred  that  the  petitioner,  the 
West  Virginia  Short  Line  Bailroad  Company,  was  now  owned, 
controlled  and  operated  by  the  Baltimore  and  Ohio  Bailroad 
Company,  a  corporation  which  owned  and  operated  a  railroad  ex- 
tending from  Grafton  in  Taylor  county  up  the  east  side  of  the 
Tygart's  Valley  River  to  Belington  in  Barbour  county  and  that 
lor  said  Baltimore  and  Ohio  Railroad  to  construct  and  build  a 
road  from  the  mouth  of  the  Buckhannon  River  up  the  west  side 
of  the  Tygarts  Valley  River  to  Belington  would  be  to  parallel  it& 
own  line  of  railroad,  and  averred  that  it  was  not  the  intention  of 
the  said  Baltimore  and  Ohio  Railroad  Company  or  of  petitioner 
to  build  and  construct  a  railroad  cin  the  pretended  location  line 
now  claimed  by  petitioner,  but  that  the  only  purpose  and  object 
of  both  petitioner  and  the  said  Baltimore  and  Ohio  Railroad 
Company  was  to  fraudulently  hinder,  delay  and  prevent  defend- 
ant from  contsructing  its  proposed  line  of  railroad  from  the 
mouth  of  the  Middle  Fork  River  to  the  mouth  of  the  Buckhannon 
Biver  in  Barbour  county;  that  in  order  to  carry  out  this  pur- 
pose, the  agents  and  employes  of  the  petitioner  and  the  Balti- 
more and  Ohio  Railroad  Company  when  defendant  was  attempt- 
ing to  acquire  right  of  way  for  the  construction  of  its  said  rail- 
road over  the  lands  of  the  defendant,  J.  W.  Wheeler,  and  others 
went  to  them  and  procured  from  them  contracts,  whereby  said 
land  owners  agreed  not  to  sell  or  convey  to  defendant  or  to  any- 
one else  a  right  of  way  over  their  lands,  and  defendants  alleged 
that  said  contracts  were  made  for  the  express  purpose  of  hinder- 
ing and  delaying  the  construction  of  its  said  line  of  railroad  in 
the  manner  set  forth ;  and  denied  the  right  of  petitioner  to  con- 
demn* and  acquire  a  right  of  way  over  the  land  of  J.  W.  Wheeler, 
that  would  conflict  in  any  manner  with  the  right  of  way  sought 
to  be  acquired  by  defendant  over  said  land  and  over  which  its 
said  line  of  railroad  was  located;  and  averred  that  the  survey 
and  location  of  defendant's  line  of  railroad  over  the  lafnd  of 
Wheeler  was  prior  te  that  claimed  by  the  petitioner;  wherefore 
it  prayed  judgment,  etc.  And  on  the  said  9th  day  of  Decem- 
ber, 1902,  the  Belington  and  Northern  Railroad  Company  filed 
its  petition  in  the  same  circuit  court,  for  the  condemnation  of  a 
line  of  its  railroad  through  the  lands  of  said  J.  W.  Wheeler, 
having  given  due  notice  thereof  to  said  Wheeler,  the  Burnsville 
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-and  Eastern  Hailroad  Company  and  the  West  Virginia  Short 
Line  Railroad  Company,  praying  for  the  appointment  ol  com- 
missioners for  the  purpose  of  condemning  said  property.  On  mo- 
tion of,  the  West  Virginia  Short  Line  Railroad  Company,  it  vas 
given  leave  until  the  1st  day  of  Februar}^  1903,  in  which  to  in- 
terpose and  file  such  motion,  demurrer,  pleas,  and  answers  to  no- 
tice and  petition  as  might  be  good  in  law.  On  the  2£rd  day  of 
February,  said  defendant,  the  West  Virginia  Short  Line  Rialroad 
Company,  tendered  its  answer  in  the  nature  of  a  plea  to  plain- 
tiffs petiticp,  to  the  filing  of  which  plaintiff  objected;  which  ob- 
jection was  overruled  and  answer  filed,  and  plaintiff  replied  gen- 
erally thereto,  in  which  plea  it  is  alleged,  1st :  that  prior  to  the 
institution  of  this  proceeding,  this  defendant  instituted  its  pro- 
ceedings to  condemn  and  acquire  the  same  land  in  whole  or  in 
part,  mentioned  in  the  petition,  which  proceeding  wag  then  pend- 
ing in  the  same  court ;  2nd :  averred  that  it  was  chartered  on  the 
7th  day  of  February,  1895,  by  which  charter  it  was  authorized  to 
build  a  public  railroad  from  Xew  Martinsville  by  the  most  prac- 
tical route  to  near  Clarksburg,  thence  to  the  town  of  Belington  in 
Barbour  county  with  its  principal  office  at  Clarksburg,  and  was 
then  operating  its  road  from  Xew  Martinsville  to  Clarksburg,  a 
distance  of  sixty  miles,  and  proposed  to  complete  the  building  of 
said  line  of  railroad  and  was  then  engaged  in  the  actual  work  of 
building  and  constructing  its  said  road  from  Clarksburg,  a  dis- 
tance of  thirty-nine  miles,  as  authorized  by  its  charts;  that  be- 
fore it  bogan  the  building  and  construction  of  its  said  railroad,  it 
caused  the  line  therefor  to  be  located  from  Xew  Martinsville  to 
Belington,  which  line  was  duly  and  legally  adopted  by  the  defend- 
ants, and  maps  and  profiles  thereof  filed  for  record  in  the  derl^a 
offices  and  in  the  office  of  Secretary  of  State  as  required  by  lav; 
that  said  line  was  so  located  and  legally  adopted  long  before  the 
location  of  the  line  of  petitioner,  the  Belington  and  XorthemRail- 
rcad  Company,  and  the  proper  maps  and  profiles  were  on  record 
in  the  proper  offices  long  before  the  alleged  location  of  the  liae 
of  the  petitioner,  the  Belington  and  Xorthern  Railroad  Company, 
and  which  prior  location  so  adopted  by  defendant  wap  through 
the  land  among  others  of  the  defendant  Wheeler;  3rd:  ttat  the 
defendant  desired  and  proposed  to  proceed  with  the  contsruction 
of  its  said  railroad,  through  the  lands  of  said  Wheeler,  and  that 
the  land  proposed  to  be  taken  belonging  to  Wheeler,  when  so  tak- 
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en,  would  be  used  by  it  for  the  purpose  of  constructing,  building, 
and  maintaining  its  said  road,  and  that  said  land  was  necessary 
for  such  purpose,  and  needed  for  public  use,,  and  when  con- 
demned by  defendant  would  be  devoted  to  such  public  use;  4th: 
that  said  land  so  sought  to  be  condemned  by  it  through  the  landa 
of  Wheeler  was  necessary  for  the  proper  exercise  of  its  corporate 
franchise,  and  that  it  could  not  enjoy  and  exercise  its  corporate 
franchise  without  the  same ;  5th :  that  by  reason  of  prior  location 
and  adoption  of  its  line,  defendant  had  acquired  priority  to  go 
through  the  lands  of  said  Wheeler,  and  that  the  petitioner,  the 
Belington  and  Xorthern  Railroad  Company,  h#d  riot  the  right  to 
acquire  the  land  mentioned  in  its  petition  in  so  far  as  the  same 
would  interfere  with  defendant  in  acquiring  the  land  mentioned 
and  described  in  its  petition  against  Wheeler  for  the  said  purpose, 
and  prayed  that  this  proceeding  might  be  dismissed,  and  the  fle- 
fendant  recover  its  co.sts.  Certain  facts  were  agreed  by  the  par- 
ties in  writing  as  to  the  issuance  of  the  charters  of  the  two  Rail- 
road Companies,  respectively,  and  the  authority  thereby  granted 
to  each  of  them,  and  as  to  certain  surveys,  maps,  and  profiled 
made  and  filed  by  them,  respectively,  and  agreed  that  extracts 
from  the  minutes  of  the  stockholders  and  directors'  meetings 
ottered  in  evidence  should  be  admitted  in  lieu  of  the  original 
minutes  of  such  meetings.  Depositions  were  taken  by  both  com- 
panies and  filed  in  the  cases.  On  the  10th  day  of  November, 
1903,  the  two  cases,  by  consent  of  the  parties,  having  been  sub- 
mitted to  the  court,  upon  the  question  as  to  the-  rights  of  the  re- 
spective plaintiffs  Railroad  Company,  to  condemn  the  i*eal  estate 
set  forth  in  their  petition,  and  to  determine  and  ascertain  which 
had  the  superior  right  to  take  and  condemn  the  real  estate  de- 
scribed in.  their  respective  petitions  and  answers  thereto  as  was 
claimed  fyy  both  to  be  necessary  for  the  rights  of  way  for  their 
respective  railroads.  It  was  ordered  by  consent  that  the  two  cases 
ke  heard  together,  and  the  testimony  and  agreement  of  facts  and 
exhibits  should  .be  regarded  as  filed  and  made  a  part  of  both  cases* 
whether  formally  filed  in  both  or  not,  all  of  which  being  duly 
considered,  the  court  was  of  the  opinion  and  adjudged  that  the 
Bdington  and  Northern  Railroad  Company  was  entitled  to  take 
and  condemn  the  real  estate  in  its  petition  'mentioned  and  de- 
scribed, as  against  the  West  Virginia  Short  Line  Railroad  Com- 
pany's petition,  and  that  the  case  made  by  the  Belington  and 
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Northern  Railroad  Company  was  one  in  which  the  applicant  had 
the  lawful  right  to  take  the  said  property,  described  in  its  peti- 
tion and  notice  for  the  purposes  and  public  use  set  out  in  its  pe- 
tition, and  that  said  lands  so  proposed  to  be  taken  were  necessary 
for  the  said  purposes,  and  the  West  Virginia  Short  Line  Railroad 
'Company  objected  and  excepted  to  the  opinion  and  judgment  of 
the  court,  and  moved  the  court  to  set  aside  such  judgment,  which 
motion  was  overruled,  to  which  action  in  overruling  said  motion, 
the  West  Virginia  Short  Line  Railroad  Company  excepted  and 
obtained  from  this  Court  a  writ  of  error  and  supersedeas,  claim- 
ing that  it  was  error  to  hold  that  the  said  Belington  and  Xorthern 
Railroad  Company,  from  the  pleading  and  facts  in  the  case,  was 
entitled  to  the  superior  right  to  take  and  condemn  the  real  estate 
sought  to  be  condemned  by  petitioner,  and  that  it  was  error  for 
the  court  to  fail  and  refuse  to  hold  that  plaintiff  in  error  had  the 
superior  right  as  against  said  Belington  and  Xorthern  Railroad 
Company  to  take  and  condemn  said  real  estate.  It  appears  from 
the  record  that  a  preliminary  survey  was  made  by  the  Short  Line 
Railroad  Company  through  the  land  of  defendant  WTieeler,  about 
the  last  of  September  or  early  in  October,  1900;  that  at  a  meet- 
ing of  the  board  of  directors  of  said  Company  held  on  the  16th  of 
October,  1900,  the  following  action  was  taken: 

"Whereas,  it  appears  that  on  the  15th  day  of  October,  1900,  at 
a  meeting  of  the  stockholders  of  this  Company  the  following  res- 
olution was  adopted : 

"Whereas,  it  is  expedient  for  the  purpose  of  avoiding  difficult 
curves  and  undesirable  locations  to  change  and  revise  in  part 
the  line  adopted  by  this  Company  on  the  25th  day  of  August, 
1900,  extending  from  Clarksburg  to  Belington.    Be  it 

"Resolved,  that  the  portion  of  said  line  extending  from  the 
mouth  of  the  Buckhannon  River  in  Barbour  County,  to  the  town 
of  Belington  in  said  County,  be  revised  and  altered  in  conformity 
with  the  accompanying  map  and  profile  and  that  the  location 
and  route  shown  upon  the  map  and  profile  hereto  attached,  fol- 
lowing the  course  of  the  Tygart's  Valley  River,  from  the  month 
of  the  Buckhannon  River  to  Belington,  be  adapted  as  the  loca- 
tion and  route  for  the  railroad  of  this  Company  between  the 
points  aforesaid.    And  be  it  further 

"Resolved,  that  a  copy  of  this  resolution  be  certified  by  E.  iL 
•Goodwin,  Acting  Secretary  of  this  Corporation,  to  the  Secretary 
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of  State,  to  be  by  him  recorded  as  provided  in  Section  33  and  sub- 
section 5  of  Section  50  of  Chapter  54  of  the  Ctfde  of  West  Vir- 
ginia; and  the  Chief  Engineer  of  this  Company  is  likewise  in- 
structed to  cause  to  be  made  a  copy  of  the  accompanying  map 
and  profile,  to  be  duly  recorded  in  the  office  of  the  Secretary  of 
State  and  in  the  offices  of  the  Clerks  of  the  County  Courts  of 
Harrison  and  Barbour  Counties,  as  provided  by  law:  Now, 
therefore,  be  it 

"Resolved,  that  the  action  of  said  Stockholders  in  the  premises 
be  and  they  are  hereby  ratified,  approved  and  confirmed,  and 
adopted  as  and  for  th£  actions  of  this  Board;  and  the  Une 
finally  adopted  under  said  resolutions  be  adopted  as  the  location 
and  route  of  the  road  of  this  Company  between  the  points  therein 
named." 

This  action  of  the  board  of  directors  of  the  West  Virginia 
Short  Line  Railroad  CcJmpany  under  the  rulings  of  this  Court  in 
case  of  C.  &  0.  Ry.  Company  against  Deepwater  Ry.  Company, 
decided  at  the  present  term  was  a  sufficient  location  of  said  route, 
and  gave  the  West  Virginia  Short  Line  Railroad  Company  the 
priority  of  right  to  condemn  the  same  on  that  particular  location 
so  adopted  for  its  use  as  a  public  railway.  Pierce  on  Railroads,  p 
157;  Railroad  Co  v.  Railroad  Co.,  141  Pa.  St.  407;  Kanawha 
&  R.  R.  Co.  v.  Glen  Jean  <f-  R.  R.  Co.,  45  W.  Va.  119 ;  2  Lewis  on 
Em.  Dom.  sees.  306  and  307;  3  Elliott  on  Railroads,  sec.  927. 
From  that  date,  the  16th  of  October,  1900,  until  the  19th  of  No- 
vember, 1902,  no  steps  were  taken  to  exercise  its  right  so  acquired 
by  the  West  Virginia  Short  Line  Railroad  Company,  when  it 
seems  to  have  been  quickened  into  life  by  the  action  of  the  Beling- 
ton  and  Northern  Railroad  Cctnpany,  which  in  July,  1902,  began 
to  survey  a  line  on  the  west  side  of  the  Tygart's  Valley  River  be- 
tween the  mouth  of  the  Middle  Fork  River  and  the  Buckhannon 
River.  This  line  was  surveyed  and  staked  out  upon  the  grouril 
from  the  16th  of  July  to  August  5th  by  the  engineer  and  his  as- 
sistants of  the  Belington  and  Northern  Railroad  Company,  and  a 
map  and  profile  thereof  made,  and  at  a  meeting  of  the  board  of 
directors  of  the  Belington  and  Northern  Railroad  Company  on 
the  3rd  day  of  September,  1902,  the  same  was  "ratified  and  adop- 
ted as  the  final  location  of  said  Commpany's  branch  railroad  be- 
tween said  points."  Mr.  Lemley,  the  assistant  engineer  of  the 
West  Virginia  Short  Line  Railroad  Company,  says  he  was  in- 
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structed  to  relocate  the  line  of  said  Company  from  Craigmore  to 
Belington  in  July,  1902,  purchase  rights  of  way  and  proceed  with 
tfye  construction  as  rapidly  as  possible;  that  he  retraced  the  loca- 
tion from  Tygart's  Junction  to  Belington  after  the  1st  of  Auga&t* 
1502.  He  says  they  aimed  to  follow  the  original  location  as  close 
as  possible,  and  made  plats  through  the  properties  which  had 
been  purchased,  and  which  were  placed  on  record  with  the  deeds. 
He  said  he  did  not  file  in  the  clerk's  office  a  map  or  profile  of  relo- 
cation of  the  said  load ;  that  it  was  not  necessary  to  file  a  retrac- 
ing. He  was  asked  if  the  relocation  of  that  line  of  rfcad  m&de  by 
him  occupied  the  same  grofcind  as  the  preliminary  survey  mg.de 
in  1900.  He  said  they  retraced  the  location  naade  in  1900  as  close 
as  it  was  possible  to  do  from  thfc  stakes  that  remained  in  the 
ground  from  the  time  that  they  made  the  relocation.  It  is  in- 
sisted by  counsel  for  the  Belington  and  Northern  Railroad  Com- 
pany, that  the  location  laid  out  by  the  Short  Line  Railroad  Com- 
pany and  sought  to  be  condemned  and  as  described  in  its  peti- 
tion, and  the  map  "^Exhibit  A,"  describing  the  strip  to  be  con- 
demned, is  a  new  location  and  not  that  which  was  adopted  by  the 
resolution  of  its  board  on  the  16th  of  October,  190Q.  If  this  be 
true  and  there  is  a  materia*  departure  from  that  location  so 
adopted  in  1900,  then  the  action  of  the  board  would  be  necesary 
to  adopt  the  new  location  made  by  its  engineers  in  1902.  Bein£ 
a  new  location  and  different  from  that  adopted  by  the  board  of 
directors  October  16th,  1900,  the  same  corporate  action  is  re- 
quired to  adopt  it  as  a  final  location  as  was  required  to  adopt 
the  preliminary  survey  of  October,  19Q0 :  "The  mere  fact  that  an 
engineer  alone  surveyed  and  marked  out  a  line  is  not  sufficient  to 
amount  to  a  valid  appropriation  of  the  location  by  the  company, 
and  it  cannot  afford  ground  for  proceedings  against  a  rival  com- 
pany occupying  that  line."  Wood  on  Railroads,  sec.  269  and 
authorities  cited.  This  action  was  not  taken  on  the  part  of  the 
board.  The  engineer  H.  S.  King  of  the  Belington  and  Northern 
Railroad  Company,  who  made  the  survey  and  location  adopted  by 
the  Belington  and  Northern  Railroad  Company,  made  the  sur- 
vey and  staked  out  the  line  upon  the  ground,  and  testifies  that  he 
took  some  measurements  between  the  two  lines  made  for  the 
Short  Line  Railroad  Company  in  1900,  and  that  made  by  the 
Short  Line  Railroad  Company  in  1902,  which  he  supposed  was 
made  by  Mr.  Lemley;  that  staton  85  of  the  1902  survey  was  47 
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feet  above  station  37x28  of  the  old  Short  Line;  that  station  47x 
75  of  1902  survey  by  the  B.  &  0.  is  59  feet  above  station  47  of 
the  old  Short  Line.  Station  58  of  the  1902  survey  by  the  B.  & 
0.  was  95  feet  above  station  59  of  the  old  Short  Line  survey. 
Witness  was  not  sure  as  to  whose  land  this  was  on,  but  thinks  it 
was  on  S wick's  land  just  across  the  property  line  from  Wheeler. 
Asked  why  he  spoke  of  it  as  the  "1902  survey  by  the  B.  &  0." 
said  "Because  it  was  made  in  1902.  I  suppose  that  it  was  the  B. 
&  0.  people  there  at  that  time,  and  the  -line  was  run  by  their 
people/'  that  it  was  his  understanding  that  the  B.  &  0.  engineers 
ran  that  line  in  1902.  The  witness  was  asked  to  "look  at  the  map 
filed  as  'Exhibit  A  with  Petition'  and  also  the  map  filed  as 
'Profile  and  Map  AW  Ya.  S.  L.  Pi.  11.  Xo.  4,  October  15,  1900, 
Mouth  Buckhannon  River  to  Belington'  and  state  the  relative 
length  of  the  8-degree  curve  as  shown  on  the  lines  on  those  two 
maps,  through  the  land  of  J.  W.  Wheeler."  Ans.  "One  of  them 
is  633.7  feet,  one  is  570  feet,  the  difference  is  63.7  feet."  "The 
one  'Exhibit  A  with  Petition'  is  the  longer  by  63.7  feet."  And 
he  further  says  the  two  lines  on  the  map  "Exhibit  A  with  Peti- 
tion" and  "Exhibit  Profile  and  Map  W.  V.  S.  L.  R.  P.  Xo.  4, 
Oct.  15,  1900,  Mouth  Buckhannon  River  to  Belington"  cannot 
be  made  to  coincide  on  the  ground  when  there  is  the  difference  in 
the  length  of  the  S-d(gree  curves  of  63.7  feet  as  shown  on  the 
maps.  V.  C.  Xorton,  chief  engineer  of  Belington  and  Xorthern 
Railroad  Company,  testifies,  the  survey  adopted  by  the  board  of 
directors  of  said  company  September  3,  1902,  as  the  line  of  their 
road,  was  run  by  H.  S.  King  engineer  under  his  direction,  and 
was  a  location  line  staked  on  the  ground  between  July  15,  1902, 
and  August  5,  1902.  When  questioned  as  to  the  map  filed  as 
Exhibit  "Profile  and  Map  W.  Va.  S.  L.  R.  R.  Xo.  4,  October  15, 
1900,  Mouth  of  Buckhannon  River  Belington"  and  the  map 
marked  "Exhibit  A  with  Petition,"  and  asked  to  state  the  differ- 
ence between  the  line  of  Railroad  as  represented  on  said  maps 
through  the  land  of  J.  W.  Wheeler,  said,  if  actually  run  and 
placed  on  the  ground,  they  would  not  occupy  the  same  ground; 
that  "the  eight  degree  curve  on  one  is  63.7  feet  longer  than  the 
other,"  and  that  "Whenever  you  run  a  curve  on  a  ground  and 
turn  a  tangent  to  said  curve,  that  tangent  will  have  a  certain 
bearing,  and  if  you  run  63.7  ft.  farther  on  that  curve  and  turn 
tangent,  you  will  be  going  in  an  entirely  different  direction,  and 
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in  going  about  1100  ft.  on  the  tangent  shown  on  the  maps,  the 
end  of  the  tangent  would  be  in  the  neighborhood  of  80  ft.  apart." 
He  testified  that  he  had  examined  the  calls  of  the  line  of  rail- 
road made  for  the  Short  Line  Railroad  Company  by  Mr.  Lemley 
in  1902  and  compared  them  with  the  line  of  railroad  represented 
on  Exhibit  "Profile  and  Map  W.  Va.  S.  L.  R.  R.  No.  4,  October 
15,  1900,  Mouth  of  Buckhannon  River  to  Belington^"  between 
the  Buckhannon  River  and  the  mouth  of  the  Middle  Fork  River, 
and  states  "there  are  no  two  curves  or  no  two  tangents  of  the 
same  length."  Mr.  Norton  corroborates  the  testimony  of  engi- 
neer King  as  to  the  difference  of  location  in  October,  1900,  and 
that  in  1902.  J.  W.  Wheeler  testified  that  he  saw  the  line  that 
was  run  in  the  fall  of  1900.  Saw  some  stakes  with  figures  on 
them,  but  did  not  understand  them.  Was  asked  "About  how  far 
from  the  river  was  this  line  as  you  observed  it,  located?"  ^njt> 
"Places  I  should  judge  to  be  a  100  feet  or  over,  other  places  not 
near  so  far."  He  says  a  line  was  run  through  his  land  about 
September,  1902.  "I  do  not  know  whether  it  was  Mr.  McLemley 
or  his  assistants.  We  all  then  understoood  and  called  them  the 
B.  &  O.  engineers;"  that  "Just  previous  to  that  line  being  run 
there  were  other  engineers  had  cut  a  line  through  there.  We 
celled  them  Wabash  engineers  and  they  had  run  a  line  through 
above  this  old  line  as  we  called  it  or  the  West  Virginia,  Short 
Line.  About  the  same  time,  the  B.  &  X.  engineers  was*running 
a  line  and  met  not  far  from  my  line  above  I  think.  My  informa- 
tion from  what  we  called  the  Wabash  engineers,  then  some  time 
after,  in  September,  I  presume,  the  B.  &  O.  engineers  according 
to  my  information  runs  a  line  over  nearly,  if  not  quite  the  same 
ground  or  line  that  the  Wabash  engineers  run.  I  saw  the  stakes. 
I  mean  that  the  Wabash  engineers  and  B.  &  O.  engineers."  He 
was  asked  to  state  "how  far  in  your  opinion  is  the  line  last  run 
by  the  W.  Va.  Short  Line  R.  R.  Co.  through  ypur  land,  above  the 
first  line  run  by  it  in  1900."  Ans.  "Well,  in  places  I  would  say 
it  was  100  feet,  and  then  there  are  places,  two  places  that  I 
should  say  I  notice,  that  is  not  quite  100  feet,  that  is  just  guessing 
at  it.  I  never  measured  it."  On  cross-examination,  he  is  asked 
if  he  made  an  actual  survey,  or  was  his  statement  based  on  -any- 
thing else  than  his  recollection  of  the  first  line  and  his  belief  in 
this  variance  was  from  such  recollection  of  it.  Ans.  "I  did  not 
make  any  survey,  but  I  seen  the  lines  recently  and  most  of  the 
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old  lines  can  be  traced  today."     It  is  very  clear  from  the  evi- 
dence that* the  Short  Line  Company  was  resting  satisfied  with 
the  advantage  of  priority  of  right  to  condemn,  it  had  acquired  in 
the  location  of  its  line  in  October,  1900,  until  the  Belington  and 
Northern  was  proceeding  to  establish  and  locate  its  line  above 
that  of  the  Short  Line,  when  it  immediately  took  steps  to  relo- 
cate its  line  through  the  land  of  defendant  Wheeler.    The  great 
preponderance  of  the  evidence  is  that  this  location  of  September, 
1902,  is  from  47  to  100  feet  above  the  location  of  October,  1900, 
.and  is  in  fact  a  new  location.    In  its  attempt  to  strain  its  loca- 
tion of  October,  1900,  sufficiently  to  prevent  the  location  of  a 
■competing  line,  it  found  itself  so  far  above  it  as  to  amount  to  an 
abandonment  of  said  location  and  occupying  ground  without 
authority.     There  is  no  evidence  directly  on  that  point,  but  it 
appears  from  the  record  almost  certainly  that  the  location  of  the 
Belington  and  Northern  would  interfere  but  little  if  any  with 
the  location  of  the  Short  Line  of  October,  1900.    The  relocation 
hy  the  West  Virginia  Short  Line  in  19.02  and  its  proceedings  to 
condemn  it  as  relocated  is  an  abandonment  of  its  right  of  prior- 
ity in  the  line  located  by  it  in  October,  1900,  if  indeed  it  had  not 
already  lost  its  priority  of  right  to  condemn  by  its  prolonged 
inactivity.    This  question  does  not  arise  in  this  case  as  the  new 
location  of  1002  of  the  West  Virginia  Short  Line  Railroad  Com- 
pany was  never  adopted  by  corporate  action  and  that  of  the  Be- 
lington and  Northern  was  duly  adopted,  giving  it  the  right  of 
priority  over  the  line  attempted  herein  to  be  condemned  by  the 
two  companies  respectively  so  far  as  the  lines  conflict,  but  the 
•circumstances  of  the  case  strongly  suggest  the  question  whether 
the  West  Virginia  Short  Line  Railroad  Company  exercised  rea- 
sonable diligence  in  prosecuting  its  work  while  holding  its  rightf 
of  way,  to  the  exclusion  of  all  others.    In  this  day  of  the  rapid 
■development  of  the  resources  of  the  State  of  West  Virginia  when 
the  policy  of  the  State  is  to  press  to  the  front  her  commercial  and 
industrial-interests  in  active  competition  with  the  progress  of  her 
sister  states,  considering  the  topography  of  her  territory,  that 
Tailroads  in  the  mountainous  portions  of  the  State  can  only  be 
constructed  along  the  streams  and  on  many  of  which  there  is 
room  for  no  more  than  one  line  on  the  same  side  of  the  stream, 
would  it  not  be  decidely  against  the  public  interests  to  permit  a 
railroad  company  by  taking  the  initiatory  steps  or  proceedings  by 


Digitized  by 


Google 


372  Wilson  v.  Bradex.  [oG 

adapting  a  location  for  its  line  simply  by  making  a  preliminary 
survey  or  even  a  permanent  survey  and  location  of  its  line,  and 
then  stop  all  proceedings,  holding  the  location  to  the  exclusion 
of  all  others,  closing  to  those  who  would  gladly  open  up  the  way, 
the  only  practical  route,  thus  cutting  oil*  all  competition,  and  cre- 
ating a  monopoly  as  far  as  that  particular  section  of  the  state  is 
concerned?  Is  it  not  really  an  abuse  of  the  right  of  eminent  do- 
main? Do  not  the  public  interests  demand  that  a  corporation 
thus  invested  with  this  strong  arm  of  the  law,  should  use  the 
power  conferred,  with  due  regard  to  the  rights  of  the  public,  and 
use  diligence  in  prosecuting  the  work  it  has  been,  by  its  charter, 
commissioned  to  j}erfonn,  and  which  it  has  undertaken  presum- 
ably for  its  own  profit?  In  that  excellent  work,  Elliott  on  Rail- 
roads, Vol.  3,  sec.  927,  we  are  told:  "When  a  proposed  line  has 
been  regularly  located  and  staked  (iff,  and  the  expense  thereof  has 
been  paid,  the  corporation  by  which  it  is  done  has  a  prior  claim 
to  the  right  of  way  for  a  reasonable  time,"  and  in  2  Lewis  on 
Eminent  Domain,  sec.  3(W,  it  is  said  *A  priority  once  obtained  in 
any  of  the  ways  or  cases  above  specified,  may  be  lost  by  laches  in 
following  it  up,  or  by  permitting  another  company  to  occupy  and 
build  over  the  same  property."'  In  ea*e  at  bar  there  was  a  lapse 
of  more  than  two  years  from  the  date  of  the  adoption  of  its  line 
by  the  West  Virginia  Short  Line  Company,  from  the  mouth  of 
Buckhannon  Kivtr  to  Belington  before  taking  any  steps  to  pro- 
cure the  right  of  way  either  by  purchase  or  condemntion,  it  was 
then  inspired  thereto  by  the  action  of  a  competing  railroad  com- 
pany, in  taking  measures  to  acquire  the  right  of  way  through  the 
same  property.  There  is  no  error  in  the  judgment  and  it  is 
affirmed. 

Affirmed. 

-  r 

CHARLESTON. 

w  212  Wilsox  v.  Bradex  et  at 

60  2S3J 

03     *$  Submitted  June  14,  1904— Decided  December  6,  1904. 

1.       Copy  of  Official  Seal — When  Sufficient. 

Where  a  copy  of  a  deed  is  offered  in  evidence  having  a  certifi- 
cate of  acknowledgment  certified  by  the  officer  as  under  his 
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official  seal  and  the  clerk  in  copying  appends  to  such  officer's 
official  signature  the  word  "seal,"  such  word  will  be  presump- 
tively held  to  represent  such  officer's  official  seal,  and  such  copy 
is  properly  admitted  in  evidence  over  such  objection,     (p.  374). 

2.       Acknowledgment  by  Justice — When  Sufficient. 

The  fact  that  a  justice  taking  an  acknowledgment  signs  the 
certificate  as  justice  and  alderman  will  not  vitiate  such  certifi- 
cate, but  his  official  designation  as  alderman  will  be  regarded  as 
surplusage,     (p.  375). 

5.  Ancient  Deed. — Recitals  as  Evidence. 

Recitals  of  heirship  and  Jividowhood  in  deeds  upwards  of 
thirty  years  old  under  which  possession  has  been  continuously 
held  are  presumptive  evidence  of  the  truth  of  the  same,  and 
admissible  against  strangers  to  the  title  claiming  adversely, 
(p.  375). 

4       Adverse  Possession. — Burden  of  Proof. 

An  adverse  claimant  of  title  under  the  statute  of  limitations 
must  show  actual,  notorious,  visible,  open,  continuous  and  ex- 
clusive possession  for  the  statutory  period,  and  his  possession 
to  be  continuous  must  be  such  as  will  permit  the  superior 
claimant  to  sue  him  as  a  trespasser  at  any  time  during  the 
period.  Unless  he  makes  out  a  prima  facie  case  of  such  un- 
broken) continuous  possession  on  demurrer  to*  evidence,  the 
judgment  should  be  against  him.     (p.  378). 

6.  Adverse  Possession. — Wild  Lands. 

There  can  be  no  adverse  possession  of  wild  lands  as  against 
a  superior  title  unless  sueh'  possession  is  actual-,  exclusive,  vis- 
ible, and  notorious.  A  mere  claim  to  possession  accompanied 
by  the  occasional  cutting  of  timber,  the  prevention  of  tres- 
passes, the  payment  of  taxes  and  tfce  assertion  of  title  is  not 
sufficient,  but  it  must  be  such  occupatfon,  use  or  holding  of  the 
property  or  change  in  its  character,  as  will  make  such  claim- 
ant during  such  statutory  period  continuously  subject  to  be 
treated  as  a  trespasser  by  the  holder  of  the  superior  title  con- 
structively or  actually  in  possession  of  such  land.  Such  claim 
of  possession  does  not  amount  to  an  ouster  of  the  superior 
claimant,     (p.  380). 

Appeal  from  Circuit  Court,  Eitchie  County. 
Bill  by  Henry  S.  Wilson  against  George  W.  Braden  and  others. 
Decree  for  plaintiff,  and  defendants  appeal. 

Reversed. 


Digitized  by 


Google 


374  Wilsox  t'.  Braden.  [5& 

V.  B.  Archer,  Wit.  Beard,  S.  Bobixsot,  and  H.  B.  Woods, 
for  appellants. 

W.  X.  Miller,  for  appellee. 

Dext,  Judge: 

Henry  S.  Wilson,  plaintiff,  obtained  a  writ  of  error  frojn  a 
judgment  of  the  circuit  court  of  Ritchie  county  in  a  suit  in 
ejectment  in  favor  of  George  Braden  and  Hester  Deem,  award- 
ing them  title  to  two  certain  tracts  ef  land  claimed  by  the  plain- 
tiff. 

The  case  was  here  before,  48  W.  Ta.  196,  and  a  judgment 
for  the  same  defendants  was  reversed  and  a  new  trial  awarded. 
A  new  trial  being  had,  the  plaintiff  having  proved  his  title, 
and  possession  thereunder  and  the  defendants  having  set  up 
possession  under  color  of  title  for  more  than  ten  years,  the 
plaintiff  demurred  to  the  evidence  in  which  the  defendants- 
joined.  On  a  conditional  verdict  the  court  found  for  the  de- 
fendants, and  gave  judgment  accordingly.  K  is  now  well  es- 
tablished that  on  a  demurrer  to  the  evidence,  the  court  will 
consider  the  whole  evidence  as  though  on  a  verdict  in  favor  of 
the  demurrees,  and  will  not  reverse  the  judgment  unless  the 
evidence  is  insufficient  to  sustain  the  same.  Bowman  v.  Dewing 
and  Sons,  50  W.  Va.  446;  Lewis  v.  C.  £  0.  R.  R.  Co.,  47  W.  Va. 
656. 

The  first  question  that  arises  on  derrturrer  is  as  to  whether 
the  plaintiff  has  made  his  title  clear,  either  by  a  complete  chain 
from  the  Commonwealth  of  Virginia,  or  by  possession  under 
color  of  title  for  the  statutory  period.  If  he  has  not  done  one 
or  both  of  these,  his  demurrer  was  properly  overruled.  The  plain- 
tiff traces  his  title  back  to  the  commonwealth  of  Virginia 
through  a  patent  issued  by  the  Governor  to  William  Tilton,  as- 
signee of  Michael  Byan,  dated  August  4,  1785. 

The  first  objection  to  plaintiff's  title  is  that  the  copy  of  the 
deed  from  Charles  E.  Applegate  and  wife  to  Henry  S.  Wilson, 
has  the  word  "Seal"  after  notary's  signature  to  the  acknowl- 
edgment, instead  of  some  words  to  indicate  it  to  have  been  his 
official  seal.  The  notary  certifies  the  certificate  to  be  under  hi* 
"official  seal."  The  clerk  in  copying  presumably  considered  the 
word  "seal"  sufficient  to  show  that  the  official  seal  was  affixed* 
In  the  case  of  Miller  v.  Holt,  47  W.  Va.  10,  this  very  objection 
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was  considered  and  overruled,  and  rightly  so,  for  the  word  "seal" 
must  have  been  annexed  to  the  notary's  signature  to  represent 
his  official  seal,  and  not  his  private  seal.  The  same  objection 
is  made  to  several  of  the  title  deeds,  but  it  is  untenable  and  was 
properly,  overruled. 

The  objection  is  made  to  the  certificate  of  acknowledgment 
to  the  deed  of  Ann  Kemble,  widow  of  Robert  Kemble,  because 
the  same  is  signed  by  two  officers  in  their  double  capacity  of 
alderman  and  justice.  The  Code  1819,  section  6,  chapter  99, 
authorized  the  acknowledgment  to  be  made  before  and  certi- 
fied by  two  justices  of  the  peace.  The  word  "alderman"  can 
properly  be  regarded  as  surplusage,  the  words  "Justice  of  the 
Peace"  being  in  accordance  with  the  law. 

The  next  objection  is  to  the  two  deeds  in  the  chain  conveying 
the  title  of  Robert  J.  Kemble,  deceased,  one  deed  being  from 
Ann  Kemble,  widow  of  Robert  J.  Kemble,  dated  1843,  and  the 
other  from  Mary  I).  Summers,  formerly  Mary  D.  Kemble,  wife 
and  sole  heiress  of  her  father  Robert  D.  Kemble,  bearing  date 
February  17,  1853,  because  there  was  no  evidence  other  than 
the  'deeds  to  show  that  the  one  was  the  widow  and  the  other 
the  sole  heiress  to  Bobert  J.  Kemble,  deceased.  If  these  deeds 
were  of  modern  origin,  it  would  be  necessary  as  against  strang- 
ers to  produce  such  evidence.  24  Am.  &  En.  En.  Law  (2d  Ed.) 
60;  Wiley  et  ah  v.  Given  et  al,  6  Grat,  276,  277,  (Virginia  Re- 
ports Anno.  722).  But  such  is  not  the  law  as  to  ancient  deeds, 
upwards  of  thirty  years  old,  where  possession  has  been  continu- 
ously held  thereunder.  24  Am.  &  En.  En.  Law  (2d  Ed.)  61 ; 
2  Am.  &  En.  En.  Law  (2d  Ed.)  331;  Harmon  v.  Stearns,  95 
Va.  63;  Fulkerson  v.  Holmes,  117  IT.  S.,  389;  Beery  v.  Gray,  5 
Wall.  795;  Gaines  v.  Steles,  14  Pet.  322;  Davis  v.  Pearson,  6 
Tex.  Civ.  Appl.  593;  Brown  v.  Simpson,  67  Tex.,  225.  This 
is  on  the  theory  that  if  the  recitals  were  untrue,  they  would  have 
long  since  been  disproved  and  time  and  possession  has  raised  the 
presumption  of  their  truth,  admissible  even  against  strangers. 
Ann  Kemble's  deed  under  the  circumstances  could  only  be  ad- 
mitted as  conveyance  of  her  dower  interest  in  the  land,  but  it 
was  good  for  the  purpose,  although  it  recited  therein  another 
deed  not  proHuced,  which  might  have  conveyed  to  her  some  other 
interest.  Deery  v.  Gray,  5  Wall.  795.  Mary  D.  Summers'  deed 
conveyed  her  interest  in  the  land  as  the  sole  heir  of  her  father, 


Digitized  by 


Google 


376  Wilson-  i\  Bradex.  [56 

Robert  J.  Kemble,.  deceased,  and  thereby  the  Kemble  Hnk  in  the 
title  is  made  complete. 

These  being  the  only  objections  to  plaintiff's  chain  of  title, 
and  they  being  without  foundation,  we  must  hold  it  good.  It 
is  strengthened  by  long-time  actual  possession  of  the  land  there- 
under beginning  as  far  back  as  the  year  1860.  If  the  plain- 
tiff had  only  color  of  title  by  break  in  his  chain  as  to  the  Kemble 
deed,  still  the  actual  possession  of  the  property  by  those  under 
whom  he  claims  would  have  ripened  into  good  title  long  before 
the  Bradens  set  up  a  claim  to  the  land  awarded  to  them  by  the 
judgment,  and  also  as  to  the  Deem  tract,  unless  Hester  Deem 
or  those  under  whom  she  claims  had  such  adverse  possession  as 
ousted  from  possession  those  under  whom  plaintiff  claims.  This 
brings  us  to*  the  main  issue  in  this  case. 

Both  defendants  found  their  title  to  the  separate  tracts  claim- 
ed by  them  under  color  of  title  and  adverse  possession  for  the 
period  of  ten  years.  The  question  then  presented  by  the  de- 
murrer to  evidence  is  as  to  whether  the  defendants  or  either  of 
them  have  had  such  adverse,  open,  notorious,  continuous  and  ex- 
clusive possession  of  either  of  said  tracts  of  land  under  color  df 
title  for  the  period  of  ten  years  prior  to  the  institution  of  this 
suit  as  will  divest  plaintiff's  title  and  invest  it  in  the  claimant. 
Hall  v.  Wedb,  21  W.  Va.  324;  AdHns  v.  Spurloclc,  46  W.  Y% 
139;  Bicker  v.  Comstock,  113  U.  S.  149;  Dickerson  v.  Colegrove, 
100  U.  S.  578. 

First,  as  to  the  Geo.  W.  Braden  interlock  of  about  fifty  acres. 
Plaintiff's  predecessors  had  actual  possession  of  this  interlock 
with  a  portion  thereof  under  cultivation  down  until  the  year 
1879,  when  Ezekiel  Braden  after  having  surveyed  this  land, 
obtained  the  key  of  the  house  thereon  from  the  tenant  in  charge, 
E.  Bradley,  and  as  he  claimed  in  the  former  trial  thereby 
obtained  possession  thereof.  He  afterwards  tore  down  this 
house  and  removed  it  off.  He  did  not  disturb  the  Trembly 
and  Daley  fields  included  in  the  interlock,  which  had  been 
cleared,  fenced  and  cultivated  by  tenants  under  plaintiff's  title. 
He  allowed  one  Xoland  in  1881  or  1882  to  erect  a  cabin  and 
cultivate  a  small  piece  of  ground  in  a  remote  corner  of  the  in- 
terlock. After  Xoland  moved  off,  he  allowed  one  Patsey  Jenkins 
to  occupy  the  cabin  during  the  year  1882.  Jacob  Riggs  testi- 
fies that  he  bought  fifty  acres  of  land,  including  the  interlock 
of  defendant  Braden  during  the  year  1883,  built  a  house  there* 
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on  outside  of  the  interlock,  tore  down  the  Xoland  cabin,  which 
had  a  clearing  of  about  thre£-fourths  of  an  acre,  and  cleared 
about  three  acres  of  land  on  the  interlock,  and  cultivated  it. 
He  remained  in  the  house  about  eighteen  months.  After  that 
time  down  to  the  present  time  there  has  been  no  house  upon  or 
actual  Occupancy  of  the  interlock,  by  the  defendant  Braden. 
Defendant  Braden  purchased  the  house  from  Riggs  and  took 
the  land  back.  Xo  title  papers  ever  passed  between  them.  In 
18*5  defendant  Braden  received  a  deed  from  his  father,  and 
moved  into  the  Riggs  house.  The  holder  of  plaintiff's  title  was 
at  this  time  g,  non-resident  of  the  state  and  occupying  the  land 
by  tenants.  The  two  fields  on  the  land  known  as  the  Daley 
and  Trembly  fields  remained  practically  unchanged.  The  Daley 
field  was  in  part  on  the  interlock  and  the  residue  extended  over 
•on  plaintiff's  other  land.  Defendant  Braden  claims  to  have 
fanned  these  fields  some  years.  The  rest  of  the  land  lay  open 
with  probably  the  exception  of  a  small  uncertain  amount  down  at 
the  Patsy  Jenkins  corner.  When  plaintiff  purchased  and  surveyed 
the  land  in  1888,  he  found  nobody  in  actual  possession  of  the 
interlock.  He  saw  the  old  Riggs'  log  house  which  was  un- 
occupied and  was  not  on  the  interlock.  He  saw  also  the  Trem- 
blv  field  and  although  he  was  back  and  forth  several  years, 
thereafter,  he  saw  no  one  on  the  interlock  and  knew  of oio  one 
claiming  it  until  he  was  informed  that  defendant  Braden  was 
cutting  some  timber  on  it.  He  immediately  served  a  notice  on 
him  to  stop  trespassing,  and  instituted  this  suit.  The  evidence 
shows  that  defendant  Braden  was  claiming  this  land  prior  to 
plaintiff's  purchase.  He  cultivated  some  portions  of  it  at  dif- 
ferent times,  and  had  cut  some  timber  off  of  it.  He  never  actu- 
ally occupied  it.  He  never  fenced  it,  and  never  changed  the 
fences  around  the  Trembly  or  Daley  fields  except  he  attempted 
to  make  some  change  in  the  fence  around  the  Daley  field  a  short 
time  prior  to  the  institution  of  this  suit.  At  the  time  plaintiff 
purchased  his  alleged  possession  had  not  ripened  into  title.  The 
manner  in  which  this  alleged  possession  was  maintained  seemed 
to  be  such  as  not  to  furnish  the  owners  of  plaintiff's  title  notice 
thereof.  The  building  of  the  Riggs'  house  off  of  the  land  and 
leaving  the  land  unenclosed  and  in  the  same  condition  gener- 
ally as  it  was  when  originally  occupied  by  tenants  under  plain- 
tiffs title,  are  circumstances  strongly  against  defendant  Braden's 
contention.    In  the  case  of  Core  v.  Faupel,  24  W.  Va.  246,  it 
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is  held:  "If  the  land  is  of  a  character  to  admit  permanent  use- 
ful improvement,  the  possession  must  be  kept  up  during  the 
whole  statutory  period  by  actual  residence  or  by  continued  cul- 
tivation or  enclosure.  Surveys,  cutting  weod,  occasional  occu- 
pancy with  payment  of  taxes  will  not  do.  Where  there  are  several 
adverse  possessions,  they  cannot  be  tacked  together  so  as  to- 
effect  a  bar  or  ouster  of  the  title  of  the  owner,  unless  the  several 
occupants  claim  in  privity,  and  there  was  no  break  in  the  suc- 
cession of  the  one  to  the  other.  The  possessory  estates  must  be 
connected  and  continuous."  'TInless  the  adverse  claimant  is 
so  in  possession  of  the  land  that  he  may  at  any  time  be  sued 
as  a  trespasser,  the  statute  will  not  run  in  his  favor;  and  al- 
though he  may  have  taken  actual  possession,  if  he  does  not 
continue  there  so  that  he  may  be  sued  at  any  time  as  a  tres- 
passer during  the  prescriptive  bar,  he  cannot  rely  on  the  statute 
of  limitations."  "The  moment  the  premises  become  vacant, 
that  moment  the  owner,  by  reason  of  his  legal  title  Will  be  re- 
garded in  the  constructive  possession  and  the  adverse  possession 
of  the  wrong  doer  is  at  an  end."  The  plaintiff  when  he  pur- 
chased found  the  premises  entirely  vacant  and  fo»  more  than 
five  years  therafter,  he  never  found  any  one  in  possession  of  the 
premises  whom  he  could  treat  as  a  trespasser.  Even  prior «fc> 
that  time  the"  possession  is  not  shown  to.be  continuous.  The 
defendant  did  not  have  it  enclosed,  did  not  live  on  it,  did  not 
cultivate  it  except  occasionally  cropped  a  portion  of  it,  and 
cut  some  timber  off  of  it.  His  occupancy  therof  in  any  manner 
was  intermittent.  No  time  after  the  plaintiff  purchased  had 
he  noticed  by  the  defendant's  actual  occupancy  thereof  in  such 
manner  that  he  could  have  brought  suit  against  him  as  a  tres- 
passer until  just  before  this  suit  was  brought.  The  defendant 
has  wholly  failed  to  show  such  continuous  possession  of  the  land 
that  the  law  requires.  His  evidence  on  the  subject  of  posses- 
sion is  that  in  1879  his  father  surveyed  the  land,  got  the  key  ta 
the  house  thereon  from  a  tenant  in  possession  under  plaintiff's 
title,  tore  down  the  house  and  moved  it  away.  Afterwards  at 
a  time  made  uncertain  by  the  evidence,  being  from  1879  to  1882  r 
one  Nolan  built  a  little  cabin  on  a  remote  corner  of  the  land 
and  lived  there  for  about  a  year.  After  he  left  Patsy  Jenkins 
moved  in  the  cabin.  How  long  after  is  not  shown.  She  was 
put  off  by  defendant  Braden  after  he  bought  the  land.  He  says- 
she  was  there  about  one  year.    After  she  left,  no  one  had  actual 
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possession  of  the  land  until  Jacob  W.  Biggs  built  a  house  on  the 
Braden  land  outside  of  the  interlock  in  1883.  He  says  he  went 
there  in  September,  1883,  and  left  in  March,  1885.  He  cleared 
about  three  acres  on  the  interlock  and  raised  a  crop,  including 
a  crop  of  corn  on  the  Trembly  field.  After  he  moved  out  of  his 
house,  how  long  after  it  is  not  shown,  defendant  Braden  moved 
in  it.  He  fails  to  show  that  he  took  actual  possession  of  the 
land  when  Biggfe  moved  out,  nor  does  he  show  when  he  moved 
out  of  the  house.  He  says  he  farmed  the  land  in  1885.  There 
is  no  positive  evidence  of  any  actual  occupation  of  the  land 
during  the  years  1886,  1887  and  1888.  The  plaintiff  purchased 
in  1888,  and  on  surveying  the  land  found  no  one  in  occupation  of 
the  interlock  adversely  to  his  tenants,  and  the  Biggs  house 
was  vacant  and  in  a  dilapidated  condition.  This  evidence  of 
plaintiff  is  not  contradicted.  The  years  1886,  1887  and  1888 
form  such  a  break  in  the  continuity  of  defendant's  possession 
that  if  it  had  not  been  continually  broken  before,  would  permit 
the  intervention  of  plaintiff's  possession  and  prevent  the  run- 
ning of  the  statute.  For  it  is  not  shown  that  there  was  any 
one  in  such  actual  adverse  possession  of  the  interlock  during 
this  period  that  plaintiff  could  have  at  any  time  sued  such 
person  as  a  trespasser.  Defendant  testifies  that  Ke  thinks  that 
in  1889  he  rented  the  land  to  Lee  Roberts,  who  lived  there 
about  one  year.  After  that,  when  it  is  not  shown,  he  thinks 
Marion  Deem  was  there  about  one  year.  George  Deem  he  also 
thinks  lived  in  the  Biggs  house.  He  does  not  know  when,  and 
that  Ben  Harris  lived  orl  the  land  at  an  uncertain  time.  After 
Deem  he  put  Joshua  Haught  in  possession  of  the  land.  Joshua 
Haught  says  he  moved  in  the  Braden  house  on  the  26th  of 
March,  1895,  and  stayed  there  until  the  10th  of  March,  1897. 
He  says  he  rented  the  improved  ground,  and.  put  the  Daley  field 
and  Cove  fields  in  corn  and  oats.  His  occupancy  was  just  before 
and  after  the  suit  was  brought.  The  actual,  open,  notorious, 
visible  and  continuous  possession  of  the  land  during  the  years 
1892,  1893  and  1894,  by  Braden  or  his  tenants  is  not  sustained 
by  the  proof.  The  interlock  undoubtedly  during  those  years 
was  in  the  constructive  possession  of  the  plaintiff  either  for  all 
or  some  period  of  the  time.  "Upon  every  discontinuance  of  the 
possesion  of  the  wrong  doer,  the  possession  of  the  rightful  owner 
is  by  operation  of  law  restored,  and  nothing  short  of  an  actual 
Adverse  and  continuous  possession  for  the  statutory  period  can 
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destroy  his  right  or  vest  title  in  the  wrong  doer."  "It  is  there- 
fore absolutely  necessary  that  the  adverse  occupancy  shall  be 
continuous,  open,  visible  and  exclusive  in  order  to  effect  a  bar 
of  the  title  of  the  true  owner."  Core  v.  Faupel,  24  W.  Ya.  246 
and  247.  The  defendant  Braden  has  wholly  failed  to  show  by 
his  evidence  that  he  had  actual,  continuous,  open,  visible  and 
exclusive  possession  of  any  portion  of  the  interlock  for  any 
period  of  ten  consecutive  years  such  as  would  have  enabled  the 
plaintiff  or  those  under  whom  he  claims  to  have  sued  him  at 
any  time  as  a  continual  trespasser.  There  are  many  both  great 
and  small  breaks  left  by  his  evidence  in  the  continuity  of  his 
possession,  while  there  is  no  break  in  the  continuity  of  plain- 
tiff's constructive  or  actual  possession,  except  when  interrupted 
by  Braden's  actual  occupation  of  some  portion  of  the  interlock. 
It  continually  hung  over  the  land,  and  whenever  there  was  a 
break  in  Braden's  occupation,  it  covered  the  land  completely, 
cutting  into  and  destroying  the  continuity  of  Braden's  pos- 
session. Parkersburg  Industrial  Co.  v.  Schultz  et  aLf  43  W.  Ya. 
470.  Such  being  plainly  the  law,  the  court  erred  in  not  sus- 
taining the  demurrer  to  the  evidence. 

Nor  is  Mrs.  Deenrs  evidence  on  demurrer  any  more  satisfac- 
tory than  her  co-defendants.  Her  counsel  claim  that  the  suit 
by  the  plaintiff  admits  her  adverse  possession  at  the  time  of  the 
■suit.  This  does  not  necessarily  follow  as  a  conclusion  of  law. 
For  such  suit  may  be  maintained  against  one  not  in  possession, 
but  who  may  be  exercising  acts  of  ownership  on  the  land  in 
dispute  or  claiming  title  thereto.  Code,  chapter  90,  section  5. 
Under  plaintiff's  title,  constructive  possession  was  held  under 
the  patent  from  1785,  until  the  possession  became  actual  by 
occupancy  about  the  year  1860.  To  destroy  possession,  actual 
or  constructive  under  plaintiff's  title  and  the  traasference  of 
such  title  to  her,  it  devolved  upon  the  defendant  Deem  to  prove 
actual  occupancy  of  the  interlock,  or  else  the  use  and  enjoyment 
thereof  by  acts  of  ownership  equivalent  to  such  actual  occupa- 
tion. Taylor's  Devisees  v.  Burnsides,  1  Grat.  165;  Overton's 
Heirs  v.  Davidson,  1  Id.  211;  Garrett  v.  Ramsey,  26  W.  Ya. 
345.  It  is  admitted  that  the  land  in  the  Deem  interlock  is 
still  wild  and  uncultivated,  and  has  never  been  in  the  actual 
occupancy  of  any  one.  Defendant  to  sustain  her  contention 
proved  the  payment  of  taxes,  the  cutting  of  timber,  not  habitual, 
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but  at  different  times,  the  prevention  of  others  from  cutting 
timber,  with  slight  notice  of  claim  of  title  to  agents  of  the 
superior  title  now  dead.  In  Taylor  s  Devisees  v.  Burnsides,  1 
Grat.  207',  it  is  said  that  "Payment  of  taxes,  prohibition  of 
trespasses,  surveys  of  the  land,  sales  and  conveyances  of  it, 
though  they  may  serve  to  show  a  claim  of  title,  are  not  evidence 
of  actual  possession."  Even  the  cutting  and  selling  of  timber 
by  the  tenant  himself,  or  by  his  authority,  is  but  &  transient 
trespass,  unless  habitual.  Konicr  v.  Rankin,  11  Grat.  4*20; 
Paisley  v.  English,  4  Grat.  141.  And  a  sale  of  part  of  the  land 
gives  the  vendor  no  possession  of  the  residue.  Xor  is  the  fact 
that  the  superior  claimant  had  notice  of  such  acts  sufficient  to 
give  actual  possession,  where  such  possession  does  not  in  fact 
exist.  Xegligence  on  the  part  of  the  superior  claimant  cannot 
make  that  actual  possession  which  would  not  be  without  such 
negligence.  Actual  possession  depends  on  the  acts  of  the  junior- 
claimant  and  not  on  things  left  undone  by  the  senior  claimant. 
Such  acts  must  be  such  as  changes  the  condition  of  the  land 
from  a  wild  to  an  enclosed  or  cultivated  state,  and  so  continu- 
ous in  their  nature  as  would  enable  the  superior  claimant  to 
proceed  against  the  inferior  claimant  as  an  actual  trespasser 
at  any  time  during  the  statutory  period.  Core  v.  Fan  pel,  24 
W.  Va.  240;  Parhersbnrg  Industrial  Co.  v.  Fchuliz  ft  ah,  43 
W.  Ya.  470.  Mrs.  Deem  has  come  far  short  of  showing  actual, 
open,  notorious,  visible,  continuous  and  exclusive  possession, 
such  as  is  sufficient  to  overcome  either  the  actual  or  construc- 
tive possession  of  plaintiff,  and  those  under  whom  he  claims, 
and  while  it  would  be  a  matter  of  pleasure  to  decide  in  favor 
of  a  poor  woman  fighting  for  her  home,  as  against  a  rich  rail- 
road magnate,  the  law  directs  a  contrary  decision. 

The  judgment  is  reversed,  the  plaintiff's  demurrer  to  the 
evidence  is  sustained,  and  judgment  will  be  entered  for  the 
plaintiff  on  the  conditional  verdict  of  the  jury. 

Reversed. 

ON   RETIEARIXG. 

Before  the  law  will  take  from  one  land  owner  his  superior 
title,  and  confer  it  upon  a  junior  claimant  by  virtue  of  ad- 
versary possession  under  the  statute  of  limitations,  it  requires 
that  such  junior  claimant  establish  by  positive  evidence,  such 
adverse  possession  to  have  been  actual,  open,  notorious,  exclu- 


Digitized  by 


Google 


382  Wilson  v.  Bradex.  [56 

•sive  and  continuous  for  the  statutory  period  of  ten  years.  Xo 
mere  acts  of  trespass  or  temporary  occupancy  for  the  purposes 
of  felling  timber  and  cultivating  patches  of  ground,  with  in- 
tervening lapses  of  no  occupancy,  unaccounted  for,  will  satisfy 
rsuch  requirement  of  the  law. 

If  the  defendant,  George  W.  Braden  had  enjoyed  such  un- 
interrupted possession,  his  evidence  alone  should  have  been 
sufficient  to  have  established  a  'prima  facie  case,  whereas  it  is 
wholly  insufficient  for  this  purpose.  For  the  period  of  ten 
years  that  he  claims  to  have  owned  and  had  possession  of  the 
interlock,  there  was  no  building  or  other  house  upon  it.  The 
Eiggs  house,  which  was  shown  to  have  been  occupied  at  various 
times  by  himself  and  tenants,  is  entirely  outside  of  the  inter- 
lock, and  there  is  not  shown  to  have  been  any  continuity  of 
possession  even  as  to  this.  Because  it  is  shown  to  have  been 
occupied  at  various  times,  the  court  is  asked  to  infer  that  it  was 
occupied  all  the  time,  although  the  evidence  wholly  fails  to 
■show  any  connection  between  the  occupancy  of  the  various  al- 
leged tenats.  This  is  pure  guess  work,  and  not  just,  legal  in- 
ference. 

So  that  George  W.  Braden's  testimony  proves  the  weakness  ot 
his  case,  and  clearly  establishes  the  fact  that  his  possession, 
whatever  it  may  have  been  falls  far  short  of  the  just  requirements 
of  the  law.  He  testifies  that  while  he  lived  in  the  Riggs  house, 
which  was  off  the  interlock,  he  only  tried  to  cultivate  the  Trem- 
T)ly  field  within  the  interlock  one  year.  "The  land  was  too  poor, 
and  didn't  bnng  anything."  This  shows  plainly  why  nobody 
lived  upon  and  cultivated  the  interlock  continuously,  and  this 
was  because  the  land  was  too  poor,  and  would  not  bring  any- 
thing. No  doubt  the  house  was  built  purposely  off  of  the  inter- 
lock to  prevent  its  being  included  therein,  and  yet  the  main 
part  of  the  defendant  Braden's  evidence,  and  the  reliance  of  his 
counsel  relate  to  the  possession  of  this  house,  and  not  to  actual 
occupancy  of  any  portion  of  the  interlock.  The  plaintiff,  who 
is  not  contradicted,  testifies  that  he  purchased  the  land  in  1888, 
had  it  surveyed  the  following  spring.  That  would  be  in  1889, 
and  in  a  year  or  two  afterward,  had  it  surveyed  by  John  Cain, 
that  there  was  no  house  on  the  land,  but  that  there  was  an  old 
house  off  of  it  a  considerable  distance.  "There  is  an  old  log 
house  there  at  this  time,  But  there  is  nobody  occupying  it.    It 
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is  in  a  dilapidated  condition."  This  undoubtedly  refers  to  the 
time  when  he  was  at  and  saw  the  house,  although  it  may  have 
included  the  time  of  the  trial  of  the  suit.  He  further  says  he 
saw  nobody  occupying  or  farming  the  land  at  any  of  the  vari- 
ous times  he  was  on  or  over  it,  and  knew  nothing  about  defend- 
ant's claim  of  trespassing  until  shortly  before  the  institution  of 
this  suit.  It  seems  tp  me  that  the  evidence  clearly  shows  that 
George  *W.  Braddon  had  some  notion  at  one  time  of  claiming 
the  land,  but  having  robbed  it  of  its  timber,  and  found  it  too 
poor  to  raise  anything,  he  abandoned  it  as  not  worth  the  trou- 
ble, but  after  it  was  about  to  be  developed  for  oil  by  the  plain- 
tiff, he  began  again  trespassing  upon  it  for  the  purpose  of  re- 
newing his  claim  thereto.  The  same  may  be  said  as  to  the 
Hester  Deem  tract.  The  proof  of  neither  of  the  claimants  is 
of  that  strong,  unbroken  character  that  will  justify  the  law  in 
divesting  plaintiff  of  his  title  to  the  land  in  controversy  and 
vesting  it  in  the  defendants.  If  defendants'  evidence  had  been 
sufficient,  the  labors  of  counsel  would  have  been  greatly  simpli- 
fied. Good  argument  cannot  strengthen  defective  evidence.  The 
former  opinion  is  adhered  to  fully  and  confirmed. 


CHARLESTON. 
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Submitted  September  12,  1904— Decided  December  6,  1904.  q65 ^ 

1.  Deed  of  Trust. — Not  Fraudulent  per  se. 

A  deed  of  trust  duly  recorded  given  on  the  equipment  and 
furniture  of  a  hotel  to  secure  a  valid  debt,  is  not  per  se 
fraudulent  because  there  is  included  therein  a  small  amount  of 
perishable  property  in  the  shape  of  eatables  and  drinkables, 
and  made  to  cover  the  restocking  of  the  same,  nor  because  it  is 
made  to  cover  any  renewals  of  the  notes  thereby  secured,  nor 
because  the  property  is  to  remain  in  the  possession  of  the 
grantor  until  sold.     (p.  388). 

2.  .^Deed  of  Trust. — Not  Fraudulent  in  Fact. 

At  common  law  an  insolvent  debtor  has  the  right  to  execute 
a  deed  of  trust  on  the  equipment  and  furniture  of  a  hotel  to 
secure  the  purchase  money  thereof,  or  to  secure  the  money 
loaned  to  him  for  the  purpose  of  purchasing  or  paying  for 
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such  property,  or  to  secure  the  sureties  on  the  notes  given  for 
such  loan  or  the  renewals  thereof,  and  such  deed,  if  duly  re- 
corded, cannot  be  held  to  be  fraudulent  in  fact,  because  of  the 
preference  given,  although  it  may  prevent  other  creditors  from 
having  the  proceeds  of  a  sale  thereunder  applied  to  their  debts, 
and  although  it  might  have  been  held  to  be  void  as  a  prefer- 
ence under  sec.  2,  ch.  74,  Code,  if  suit  had  been  instituted  in 
time  for  this  purpose,     (p.  392). 

3.  Sale  of  Property. — Proceeds  Applied. 

Subsequent  execution  creditors  whose  debts  are  pre-existing 
or  subsequent  may  force  such  property  to  sale,  but  the  pro- 
ceeds will  be  first  applied  to  the  satisfaction  of  the  trust  lien 
thereon,     (p.  393). 

4.  Deed  of  Trust — When  Fraudulent  per  se. 

A  deed  of  trust  will  not  be  held  to  be  fraudulent  per  se  un- 
less the  provisions  thereof  plainly  show  that  it  was  not  made 
in  good  faith,  but  only  as  colorable  security  for  the  alleged 
debts  therein  named,     (p.  392). 

Appeal  from  Circuit  Court,  Berkeley  County. 

Bill  by  Bartles  &  Dillon  against  John  W.  Dodd  and  others. 
Decree  for  plaintiffs,  and  Joseph  H.  Shaffer  and  David  M. 
Shaffer  appeal. 

Modified. 

Flick,  Westexiiaver  &  Xoll  and  \V.  B.  Lindsey,  for  ap- 
pellants. 

Faulkxer,  Walker  &  "Woods  and  A.  C.  Nadenbousch,  for 
appellees. 

Dext,  Judge  : 

Bartles  &  Dillon,  execution  creditors,  instituted  a  suit  in 
chancery  in,  the  circuit  court  of  Berkeley  county  against  John 
W.  Dodd,  their  debtor,  and  others,  among  other  things  for  the 
purpose  of  testing  the  validity  of  a  certain  deed  of  trust  exe- 
cuted by  said  Dodd  on  certain  personal  property  for  the  purpose 
of  securing  D.  M.  and  J.  H.  Shaffer,  as  his  endorsers  on  certain 
notes  due  the  Xational  Bank  of  Martinsburg.  The  circuit  court 
held  the  deed  fraudulent  per  se  as  to  the  plaintiffs'  debt,  anil 
directed  a  sale  of  the  property  to  satisfy  the  same,  and  after 
sale  entered  a  further  decree  applying  the  proceeds  to  plaintiftV 
debt.    The  Shaffers  appeal  from  these  decrees,  and  insist  that 
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the  court  erred  in  not  holding  the  deed  of  trust  valid.    It  is  aa 
follows : 

"This  deed,  made  and  entered  into  this  19th  day  of  July, 
1899,  by  and  between  John  W.  Dodd  and  Georgia  Lee  Dodd, 
his  wife,  pasties  of  the  first  part,  and  X.  Poole,  trustee,  party 
of  the  second  part : 

"Witnesseth :  That  the  said  parties  of  the  first  part  do  grant 
unto  the  said  X.  Poole,  trustee,  the  following  described  per- 
sonal property,  all  contained  in  and  on  the  premises  of  what 
is  now  known  as  the  Continental  Hotel,  in  the  town  of  Martins- 
burg,  Berkeley  county,  West  Virginia,  N.  E.  corner  of  Public 
Square,  to-wit:  All  the  furniture  in  reading  room  of  said  ho- 
tel, consisting  in  part  of  carpet,  Denning  covering  and  paper 
under  same,  12  high  back  chairs,  3  rockers,  2  leather  chairs 
and  window  shades  to  windows  and  doors,  writing  table,  etc , 
also  the  furniture  in  the  lobby  in  said  hotel,  consisting  in  part 
of  linoleum  on  floor,  a  number  of  chairs,  settee,  and  office  fur- 
niture and  fixtures;  also  16  bed  room  suits,  including  iron  beds 
for  same;  also  5  other  iron  beds;  also  linen  and  dressing  for 
the  above  mentioned  beds;  also  41  window  shades,  five  dozen 
dining  chairs,  seven  dining  tables,  all  table  linen  and  towels, 
three  side  tables,  31  curtain  poles,  450  yards  of  carpet,  24  china 
chamber  sets,  all  hotel  dining  room  queensware,  glassware,  sil- 
ver, flat  ware,  and  hollow  ware;  all  kitchen  furniture  and  uten- 
sils, large  ice  box  and  contents,  bar,  bau  buffet,  ice  box,  bar  fix- 
tures, cash  register,  all  wines  and  liquors,  and  stock  for  same, 
one  hotel  omnibus,  one  cab,  one  transfer  wagon,  three  sets  of 
harness  and  lots  of  halters,  feed  and  provisions  in  general,  also 
one  bay  mare  named  Diamond,  one  bay  horse  named  John,  one 
gray  horse  named  Prank;  also  all  other  personal  property  be- 
longing to  or  conected  with  said  hotel  except  such  personal  prop- 
erty that  was  brought  to  said  hotel  from  the  residence  of  the 
said  parties  of  the  first  part  at  321  Burke  street;  also  any 
property  that  may  be  hereafter  acquired  to  take  the  place  of  the 
property  herein  mentioned.  To  have  and  hold  unto  the  said 
Poole,  trustee,  forever. 

"In  trust,  nevertheless,  for  the  use,  interest  and  purposes 
following,  and  none  other,  to-wit:  to  secure,  indemnify,  and 
save  harmless  D.  M.  Shaffer  and  J.  H.  Shaffer  as  endorsers 
on  six  certain  negotiable  promissory  notes,  made  by  the  said 
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John  W.  Dodd,  and  endorsed  by  the  said  D.  M.  Shaffer  and  J. 
H.  Shaffer,  all  of  which  said  notes  are  negotiable  and  payable 
at  the  Ntaional  Bank  of  Martinsburg,  West  Virginia,  and  were 
discounted  at  said  bank,  one  of  said  notes  bearing  date  May 
23rd,  1899,  for  the  sum  of  $500.00,  payable  sixty  days  after 
date,  and  one  bearing  date  June  19th,  1899,  for  the  sum  of 
$500.00,  payable  ninety  days  after  date,  and  one  bearing  date 
the  17th  day  of  June,  1899,  for  the  sum  of  $500.00,  payable 
ninety  days  after  date,  and  one  bearing  date  June  22nd,  1899, 
for  the  sum  of  $500.00,  payable  three^months  after  date,  and 
one  of  said  notes  bearing  date  July  15th,  1899,  for  the  sum  of 
$800.00,  payable  ninety  days  after  date,  also  one  bearing  date 

the day  of ,1899,  for  the  sum  of  $200.00,  payable 

days  after  date;  the  said  notes  aggregating  $3,000.00; 

also  to  secure,  indemnify  and  save  harmless  the  said  D.  M. 
Shaffer  and  J.  H.  Shaffer  on  any  other  note  or  notes  given  in 
place  or  renewal  of  the  above  notes,  or  any  part  of  the  same 
until  the  same  is  paid;. also  to  secure  D.  M.  Shaffer  the  pay- 
ment of  a  certain  negotiable  promissory  note  bearing  date  the 

day  of ,  1899,  made  by  the  said  John  W.  Dodd,  for 

the  sum  of  $124.43,  with  interest  from  date,  payable  to  the  or- 
der of  D.  M.  Shaffer, months  after  date.    It  is  expressly 

understood  between  the  parties  to  this  deed  that  should  default 
be  made  in  the  payment  of  the  above  mentioned  and  described 
notes,  or  any  part  of  same,  or  the  interest,  or  any  part  of  same, 
or  of  the  interest  on  any  renewal  or  note  given  in  place  of 
same,  or  of  any  of  the  covenants  herein  mentioned,  so  as  to 
cause  any  liability  or  expense  to  the  said  endorsers  as  aforesaid, 
then  upon  written  notice  of  such  default,  be  given  to  the  said 
Poole,  trustee,  of  such  default  by  the  said  D.  M.  Shaffer  or  J. 
H.  Shaffer,  or  any  one  of  them,  then  the  said  X.  Poole,  trustee, 
shall  proceed  to  make  sale  of  the  property  herein  conveyed  at 
public  auction  to  the  highest  bidder,  either  on  the  premises  of 
the  said  hotel,  or  any  place  deemed  best  by  the  said  trustee, 
after  first  having  advertised  the  time,  terms  and  place  of  sale 
for  four  successive  weeks  in  some  newspaper  published  in  the 
said  county  of  Berkeley  upon  such  terms  as  may  be  deemed 
best  by  such  trustee,  and  from  the  proceeds  of  such  sale  the 
said  trustee  shall  first  pay  all  costs  and  charges,  attending  the 
execution  of  this  trust,  including  a  commission  of  five  per  cent. 
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on  the  first  $300.00,  and  two  per  cent,  on  the  balance  of  the 
amount  for  which  said  property  is  sold  to  said  trustee  for  his 
services;  and  he  shall  pay,  second,  the  indebtedness  or  notes 
hereinbefore  described,  or  the  amount  for  which  endorsers  have 
become  liable,  including  costs  and  expenses  to  which  they  are 
subjected  by  reason  of  such  default  having  been  made,  and  the 
residue,  if  any,  shall  be  paid  by  the  said  trustee  to  the  said  par- 
ties of  the  first  part,  their  heirs  and  assigns.  It  is  expressly 
understood  and  agreed  between  the  parties  of  this  deed  that 
the  said  John  W.  Dodd  shall  have  or  cause  to  have  the  property 
herein  conveyed  insured  in  some  good,  solvent  insurance  com- 
pany in  a  sum  of  not  less  than  $2,500.00,  with  policy  so  en- 
dorsed that  loss,  if  any,  shall  be  payable  to  the  said  D.  M.  and 
J.  H.  Shaffer,  as  their  interest  may  appear.  It  is  also  under- 
stood and  agreed  between  the  parties  to  this  deed  that  the  par- 
ties of  the  first  part  shall  retain  possession  of  the  property 
herein  conveyed  unless  default  shall  be  made  in  the  covenants 
herein  contained.  The  said  trustee  shall  have  power  to  act  by 
agent  or  attorney  in  the  execution  of  this  trust. 

"Witness  the  following  signatures  and  seals,  the  day  and  year 
first  above  writen.  John  W.  Dodd,  (Seal).  G.  L.  J.  Dodd, 
(Seal)." 

The  plaintiffs  virtually  admit  that  if  the  deed  is  not  fraudu- 
lent per  se,  it  is  not  fraudulent  in  fact.  The  rule  for  determin- 
ing whether  a  deed  is  fraudulent  per  se  is  stated  in  the  third 
point  of  the  syllabus  in  the  case  of  Landeman  v.  Wilson,  29  W. 
Va.  703,  as  follows:  "Unless  upon  an  inspection  of  a  deed 
claimed  to  be  fraudulent  upon  its  face  the  court  sees  that  the 
intent  of  the  grantor  in  executing  the  deed  was  to  hinder,  de- 
lay or  defraud  his  creditors,  the  court  cannot  hold  the  deed 
fraudulent  on  its  face."  To  make  such  fraudulent  intent  ap- 
pear, it  has  been  settled  by  a  long  line  of  decisions  that  the 
grantor  must  make  such  reservation  in  the  deed  to  himself  or 
some  one  else  for  his  benefit  as  will  enable  him  to  defeat  the 
professed  objects  of  the  deed  without  violating  the  stipulations 
thereof.  Horner-Gaylord  Co.  v.  Fawcett,  50  W.  Va.  487;  Con- 
way  v.  Stealey,  44  W.  Va.  163 ;  Bear  Sons  Grocery  Co.  v.  Wil- 
liams, 43  W.  Va.  323;  Shattuck  v.  Knight,  25  W.  Va.  590; 
Clafflin  v.  Foley,  22  W.  Va.  434;  Kuhn  v.  Mack,  4  W.  Va.  186; 


Digitized  by 


Google 


388         .  Bartles  and  Dillon  v.  Dodd.  [5<>- 

Quarrels  v.  Kerr,  44  Grat.  48;  Sheppards  v.  Turpin,  3  Grat, 
357;  Laing  v.  Lee,  3  Band.  410. 

At  common  law  a  debtor  had  the -right  to  prefer  one  creditor 
to  all  others,  although  the  effect  of  the  conveyance  might  be  to 
hinder  and  delay  other*.  Wolf  v.  McGugm,  37  W.  Va.  552,  (16  S. 
E.,  797);  Kyles  v.  Harveys,  25  W.  Va.  716;  Hardin  v.  Wagner, 
22  W.  Va.  356.  This  rule  is  abrogated  to  some  extent  b}r  sec- 
tion 2,  chapter  74,  Code.  This  section  contains  the  following 
exception:  "Provided,  further,  That  nothing  in  this  section 
shall  be  taken  to  prevent  the  making  of  a  preference  as  security 
for  the  payment  of  purchase  money,  or  the  bona  fide  loan  of 
money  or  other  bona  fide  debt  contracted  at  the  time  such 
transfer  or  charge  was  made,  or  as  security  for  one  who  at  the 
time  of  such  transfer  or  charge  becomes  an  endorser  or  surety 
for  the  payment  of  the  money  then  borrowed."  The  appellants 
do  not  rely  on  the  provisions  of  this  section,  for  the  deed  was 
not  attacked  within  four  months  after  its  recordation,  and  the 
debtor  had  the  right  to  prefer  them  by  executing  a  trust  deed  on 
the  hotel  furniture  therein  named  at  common  law.  It  is  in- 
sisted because  there  was  some  perishable  property  inducted  in 
the  deed  that  this  shows  it  to  be  fraudulent  per  se.  The  plain 
object  of  the  deed,  while  not  permitting  the  debtor  to  defeat  it, 
was  to  permit  him  to  proceed  with  the  hotel  business,  dad  pre- 
sumably, to  make  the  money  to  pay  off  his  indebtedness.  This 
is  admitted  in  the  allegations  of  the  bill.  In  carrying  en  the 
this  business,  it  would  be  necessary  for  him  to  use  up  the  eata- 
bles and  drinkables  on  hand,  and  continually  to  purchase  others 
to  supply  the  place  of  those  used.  Otherwise  all  the  other  prop- 
erty would  be  valueless  to  him.  To  cover  the  things  so  used, 
it  is  provided  in  the  deed  that  it  shall  extend  over  "any  proporty 
hereaTter  acquired  to  take  the  place  of  the  property  herein 
mentioned."  The  plain  object  of  these  provisions  was  not  to 
hinder,  delay  and  defraud  creditors,  but  was  to  keep  the  security 
good.  The  amount  thereof  being  small  in  comparison  with  the 
residue  of  the  property,  and  the  object  of  including  it  in  the 
deed  being  apparent  does  not  render  the  deed  fraudulent  on 
its  face.  Skipworih  v.  Cunningham,  8  Leigh  271;  Lewis  v. 
Caperton,  8  Grat.  148;  Cochran  v.  Harris,  11  Grat.  348.  Trie 
extension  of  its  provisions  to  cover  after  acquired  property, 
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-would  be  void  at  law,  but  is  valid  in  equity.  Horner-Gayhrd 
Co.  v.  Fawcett,  50  W.  Va'.  487. 

It  is  also  insisted  that  the  deed  is  fraudulent  on  its  face,  be- 
cause its  provisions  are  so  extended  as  to  cover  any  renewals 
of  the  notes  secured,  thus  permitting  the  indefinite  extension 
of  the  deed  until  the  property  is  worn  out  or  destroyed.  The 
deed  without  so  expressing  would  cover  all  renewals  of. the 
notes  until  the  debt  is  paid,  or  the  deed  released.  Hence  the 
expression  thereof  on  the  face  of  the  deed  did  not  change  its 
effect.  Neither  can  the  notes  be  renewed  nor  the  time  of  the 
deed  of  trust  be  extended  without  the  consent  of  the  appellants. 
The  debtor  cannot  make  such  extension  alone.  Hence  he  is 
not  able  to  defeat  the  purposes  #f  the  deed,  if  he  adheres  to  its 
stipulations  without  the  aid  and  assistance  of  those  secured 
thereby.  If  their  claim  is  just,  they  wilLnot  permit  the  debtor 
to  defeat  the  purposes  of  the  trust.      j 

There  are  some  elementary  principles  of  law  which  counsel 
have  overlooked  in  their  anxiety  to  misconstrue  this  deed.  First, 
that  the  deed  should  be  most  strongly  construed  against  the 
grantor,  in  favor  of  the  grantee;  second,  that  it  must  lie  con- 
strued as  a  whole  to  effect  the  ends  and  purposes  thereof  rather 
than  to  defeat  them;  third,  the  validity  of  the  deed  will  be  up- 
held if  possible  to  do  so  without  doing  violence  to  the  intention 
of  the  parties  thereto ;  fourth,  a  strained  and  unreasonable  con- 
struction will  not  be  given  to  the  language  of  the  deed  for  the 
purpose  of  holding  such  deed  made  with  intent  to  delay,  hinder 
and  defraud  creditors,  when  there  is  no  such  intent  apparent 
from  a  reasonable  construction  of  such  language.  The  clause 
upon  which  counsel  rely  to  establish  the  invalidity  of  the  deed 
is  as  follows:  "It  is  expressly  understood  between  the  parties 
to  this  deed  that  should  default  be  made  in  the  payment  of  the 
above  mentioned  and  described  notes,  or  any  part  of  same,  or 
•of  the  interest  or  any  part  of  same,  or  of  the  interest  on  any 
renewal  or  note  given  in  place  of  same,  or  of  any  of  the  cove- 
nants herein  mentioned,  so  as  to  cause  any  liability  or  expense 
to  the  said  endorsers  as  aforesaid,  then  upon  written  notice 
•of  such  default,  be  given  to  the  said  Poole,  trustee,  of  such 
defualt  by  the  said  D.  M.  Shaffer  or  J.  H.  Shaffer,  or  any  one 
for  them,  then  the  said  X.  Poole,  trustee,  shall  proceed  to  make 
isale  of  the  property  herein  conveyed,  etc.,  etc.,  etc."    The  con- 
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struction  that  counsel  attempt  to  place  upon  this  clause  is  that 
the  endorsers  are  bound  to  renew  the  notes  indefinitely  on  the 
request  of  the  grantor  in  the  deed  of  trust,  and  on  their  failure 
to  do  so,  they  have  no  right  to  enforce  the  deed  of  trust  because 
of  default  in  payment  of  the  notes,  so  long  as  he  shows  himself 
willing  to  renew  the  same  with  them  as  endorsers.    This  con* 
struction  is  attempted  to  be  sustained  by  definition  and  play 
on  the  word  "or,"  without  regard  to  the  plainly  expressed  pur- 
poses of  the  deed  of  trust.    As  hertofore  said,  there  is  nothing 
in  the  deed  that  compels  the  endorsers   to   renew   the    notes. 
Having    the    right    to    refuse    to    renew    the    notes,    they 
have  the  alternative  right  to  require  the  grantor  to  pay  the 
notes,  or  renew  them  without  their  endorsement,  which  is  the 
equivalent  of  payment,  or  to  require  the  trustee  to  make  sale 
under  the  deed  of  trust.    The  plain  meaning  and  import  of  the 
language  being  that  when  the  grantor  fails  to  make  payment  of 
the   notes   or  any  part  thereof,  or  the  renewals  thereof,  or  the 
interest  thereon,  when  legally  requested  to  do  so   by    the   en- 
dorsers, they  may   demand    the    enforcement   of   the    deed   of 
trust,  for  by  such  refusal,  the  liability  for  the  payment  of  th* 
notes,  or  any  part  thereof,  becomes  fixed  upon  them.     The  en- 
dorsers had  the  same  legal  right  to  demand  .payment  of  the 
notes,  as  they  fall  due,  as  they  have  the  right  to  refuse  to  re- 
new them.    Being  under  no  obligation,  moral,  legal  or  equita- 
ble to  renew  the  notes,  they  h&ve  the  right  when  they  fall  due 
to  demand  the  payment  thereof,  or  that  they  be  relieved  from 
liability,  or  that  the  deed  of  trust  be  enforced  for  their  relief. 
The  alternatives  are  against  instead  of  in  favor  of  the  grantor 
in  the  deed  of  trust,  and  he  must  be  prepared  to  do  any  or  all 
of  the  alternatives  when  legally  requested  to  do  so  by  the  en- 
dorsers, and  the  failure  to  do  any  of  them  on  their  demand  ren- 
ders the  trust  enforceable.     He  cannot  say  to  them  when  the 
notes  fall  due,  "I  am  not  prepared  to  pay,  but  I  am  ready  to 
renew  the  notes,  and  if  you  do  not  consent  to  continue  as  my 
endorsers,  I  will  enjoin  the  enforcement  of  the  deed  of  trusty 
if  attemtped  for  your  relief."    Xo  court  of  equity  would  for  a 
moment  entertain  such  an  unrighteous  plea  unless  the  deed  itt 
unequivocal  terms  required  the  endorsers  to  join  in  a  renewal 
of  the  notes  when  demanded  by  the  grantor.    There  is  no  such 
provision  in  the  deed,  but  counsel  in  their  anxiety  to  avoid  a 
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deed  plainly  not  meant  to  delay,  hinder  and  defraud  creditors, 
attempt  to  imply  such  provision  from  the  use  of  the  preposition, 
"or."  While  their  persistency  is  admirable,  and  their  argument 
ingenious,  and  at  least  convincing  to  themselves,  yet  a  common 
sense  and  disinterested  view  of  the  deed  as  a  whole  entirely  re* 
futes  the  position  assumed  by  them  that  the  grantor  reserved 
to  himself  such  rights  of  renewal  as  enabled  him  to  wholly  de- 
feat the  purposes  of  the  deed.  As  we  construe  the  purposes  of 
the  deed  as  a  whole,  the  endorsers  were  not  only  not  bound  to 
join  in  the  renewals  of  the  notes,  but  they  have  both  the  right 
to  refuse  to  do  so,  and  the  right  to  require  the  payment  thereof 
when  they  fall  due,  and  in  default  of  payment,  have  the  right 
to  insist  on  the  prompt  enforcement  of  the  deed  of  trust  for 
their  relief  and  benefit.  This  tyeing  manifestly  the  true  and 
only  reasonable  and  legal  construction  of  the  deed,  the  grantor 
had  no  power  to  legally  defeat  the  purposes  of  the  deed  except 
by  payment  of  or  satisfaction  of  the  notes  thereby  secured,  and 
the  authorities  relied  on  by  the  counsel  have  no  application  10 
this  case,  but  they  only  apply  to  cages  where  the  grantor  reserves 
the  right  to  wholly  defeat  the  deed,  without  satisfaction  of  the 
debt  secured.  The  bona  fides  of  the  claim  depends  on  extran- 
eous evidence,  and  the  deed  of  trust  will  not  be  held  fraudulent 
per  se  because  of  any  doubtful  provision  therein  which  can  be 
satisfactorily  explained  by  extraneous  evidence.  If  the  notes 
were  not  given  for  purchase  money  or  a  loan  made  at  the  time, 
but  were  pTe-existmg  debts,  the  deed  could  be  held  under  the 
statute  as  executed  for  the  benefit  of  all  creditors,  if  suit  were 
instituted  in  time,  otherwise,  it  cannot  be  disturbed,  unless  it 
is  fraudulent  in  fact. 

It  is  also  insisted  that  retention  of  the  possession  of  the  prop* 
erty  until  default  made  renders  it  fraudulent  per  se.  Under 
section  5,  chapter  74,  Code,  recordation  takes  the  place  of  a 
change  of  possession  both  as  to  prior  and  subsequent  creditors 
who  have  not  obtained  liens  thereon.  14  Am.  &  En.  En.  Law,  371. 
Unless  such  retention  of  possession  is  inconsistent  with  the  pur- 
poses for  which  the  deed  is  executed,  it  will  not  invalidate  it. 
Klee  v.  Ritzenberger,  23  W.  Va.  740;  5  Am.  &  En.  En.  Law, 
(2d  Ed.)  987.  If  it  were  a  general  assignment  to  secure  credi- 
tors, the  retention  of  possession  would  have  a  different  effect. 
14  Am.  &  En.  En.  Law,  369,  371;  Hauck  v.  Herrizman,  37  Neb. 
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t 
463.    All  these  matters  may  tend  to   show  that   such   det*d  is 

prima  facie  fraudulent,  and  cast  upon  the  beneficiaries  the  duty 
of  showing  the  good  faith  thereof,  but  they  are  not  of  such 
potency  either  singly  or  combined  as  to  render  such  deed  fraud- 
ulent per  se.  Whether  it  is  fraudulent  in  fact  depends  upon 
the  evidence. 

Plaintiffs  object  to  the  reading  of  defendants'  depositions 
for  the  reason  that  they  were  taken  before  answer  filed.  This 
objection  does  not  appear  to  have  been  specifically  called  to 
the  attention  of  the  circuit  court,  or  the  objection  could  have 
obviated  it  by  allowing  defendants  to  retake  them.  Such  objec- 
tion must  be  considered  by  this  Court  as  waived,  especially 
when  the  depositions  show  that  the  plaintiffs  appeared  and 
cross-examined  the  witnesses  as  fully  as  they  could  have  done 
had  an  answer  been  filed.  Long  v.  Ferine,  41  W.  Ya.  314.  The 
evidence  shows  that  the  notes  secured  were  given  for  money 
used  in  the  payment  for  the  property  included  in  the  deed  of 
trust.  The  object  being  to  provide  the  debtor  with  the  means 
of  furnishing  and  carrying  on  the  hotel  owned  by  the  appel- 
lants, so  that  he  might  out  of  the  business  derive  the  means  to 
pay  off  such  indebtedness.  Unless  we  can  establish  the  rule 
that  an  insolvent  person  cannot  borrow  money  and  go  into  busi- 
ness, and  gi>ie  the  lender  a  lien  on  the  implements  and  furni- 
ture used  in  such  business  without  being  guilty  of  delaying, 
hindering  and  defrauding  his  creditors,  we  must  hold  this 
trust  free  from  fraud.  To  hold  this  deed  fraudulent  we  must 
believe  as  stated  by  Judge  Green",  in  Shattucl-  v.  Knight,  25 
W.  Ya.  596,  "that  the  design  of  the  grantor  clearly  shown  by 
these  provisions  was  when  he  executed  the  deed  to  hinder  other 
creditors,  and  at  the  same  time  not  to  devote  any  of  his  property 
then  owned  by  him  and  conveyed  in  the  deed  of  trust  to  the 
payment  of  the  debts  professedly  secured  by  it,  but  to  keep  pos- 
session of  it,  and  dispose  of  it  as  he  pleased,  and  to  dispose  of 
the  proceeds  as  he  chose."  The  present  deed  and  facts  proven 
evince  no  such  design ;  on  the  contrary  they  show  that  the  debtor 
was  insolvent,  or  in  declining  circumstances,  and  wanted  to  go 
into  the  hotel  business  to  make  a  living  and  pay  his  debts.  The 
appellants  rent  him  their  hotel,  and  agree  to  become  the  sure- 
ties to  the  bank  to  raise  the  money  to  furnish  the  hotel,  provided 
he  gives  them  e  lien  thereon  to  secure  them.    He  does  so.    He 
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takes  tne  risk  of  his  creditors  levying  on  the  prcfperty  and  forc- 
ing it  to  sale.  He  cannot  do  otherwise  than  hope  that  they  will 
not  undertake  to  do  that,  which  injures  him  and  will  not  bene- 
fit them.  His  creditors  conceive  the  notion  that  because  he  is 
allowed  by  the  real  purchasers  thereof  to  remain  in  possession 
of  and  use  the  property  in  his  business  that  they  have  the  right 
to  seize  and  appropriate  the  same  because  their  debts  are  un- 
paid, and  the  trust  arrangement  between  him  and  his  sureties 
delays,  hinders  and  defrauds  them.  The  property  is  taken,  is 
sold  and  sacrificed  for  less  than  one-half  enough  to  pay  the  trusfr 
lien  thereon.  The  business  is  stopped,  the  debtor  is  thrown 
•out,  and  the  attacking  creditors  hold  up  their  hands  to  receive 
the  remnants  of  the  ruin  they  have  made.  But  the  law  steps 
in  and  says  to  them,  "You  have  the  right  to  destroy,  but  the 
Temnants  of  the  ruined  business  must  go  to  those  who  have 
furnished  the  means  in  good  faith  to  establish  such  business." 
This  is  equity,  this  is  justice  and  is  in  perfect  accord  with  the 
intention  of  the  law.  While  the  law  recognizes  that  an  insol- 
vent man  is  at  the  mercy  of  his  creditors,  yet  it  endeavors  to 
protect  those  who  extend  to  him  a  helping  hand,  and  try  to  save 
him  and  his  business  from  hopeless  bankruptcy.  "The  fact  that 
fraudulent  relations  are  possible  is  hardly  a  sufficient  reason 
for  denouncing  transactions  which  are  not  fraudulent."  Mr. 
Justice  Brewer  in  Etheridge  v.  Sperry,  139  U.  S.  266. 

The  decrees  are  reversed  in  so  far  as  they  holcf  said  deeH  of 
trust  fraudulent  as  to  creditors,  and  in  so  far  as  they  direct  the 
payment  to  the  plaintiffs  of  the  sum  of  $1,105.36,  the  proceeds 
of  the  sale  of  the  hotel  furniture,  and  will  be  so  amended  as  to 
direct  said  sum  of  $1,105.36  to  be  paid  to  the  appellants,  to  be 
credited  on  the  sum  of  $2,750.35  due  the  National  Bank  of  Mar- 
tineburg,  and  as  so  amended,  the  decrees  will  be  in  all  other 
respects  affirmed. 

Modified. 
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CHARLESTON. 
State  v.  Wotring. 

Submitted  September  15,  1904 — Decided  December  6,  1904. 

1.  Special  Commissioners. — Principal  and  Surety — Surety  LialU. 

In  a  decree  for  a  sale  of  land  on  terms  of  part  cash,  part 
credit,  the  special  commissioner  is  required  before  sale  to  give- 
bond  conditioned  according  to  law.  The  bond  Is  conditioned 
that  he  shall  "faithfully  discharge  his  duties  as  such  commis- 
sioner, and  account  for  and  pay  over,  as  required  by  law,  all 
money  which  may  come  to  his  hands  by  virtue  of  said  office."" 
The  bond  binds  the  principal  and  sureties  for  all  money  receiv- 
ed by  the  commissioner  whether  from  the  cash  or  deferred  pay- 
ments,    (p.  396). 

2.  Official  Bond. — Construction  of  Statute  Bond. 

A  bond  given  under  a  statute  must  be  construed,  as  to  the- 
scope  of  its  obligation,  to  cover  the  objects  of  the  statute  In  re* 
quiring  it,  if  its  words  will  at  all  allow  such  construction,  and 
the  statute  is  to  be  regarded  a  part  of  it.     (p.  396). 

Error  to  Circuit  Court,  Preston  County. 

Action  by  the  State,  for  the  use  Qf  Calhoun's  administrator, 

against  D.  M.  Wotring  and  others.    Judgment  for  defendants, 

and  plaintiff  brings  error.  _, 

Reversed. 

P.  J.  Ceograx,  for  plaintiff  in  error. 

Neixl  J.  Fortxey,  W.  G.  Worley  and  R.  W.  SIoxroe,  for 
defendants  in  error. 

Branxon,  Judge  : 

In  a  suit  in  Preston  county,  Wotring  was  appointed  a  special 
commissioner  to  sell  lands  to  pay  various  debts  on  the  terms  of 
one-third  cash  and  the  balance  in  two  payments  in  one  and  two 
years,  and  the  decree  required  him  before  acting  to  give  a  bond 
in  the  penalty  of  $'2,000,  conditioned  according  to  law.  He  gave 
the  bond  with  Dawson  and  Fortney  as  sureties.  The  bond  re- 
cites such  appointment  as  special  commissioner,  and  says: 
"Now,  if  said  Wotring  shall  faithfully  discharge  his  duties  as 
such  commissioner,  and  account  for  and  pay  over,  as  required  by 
law,  all  money  which  may  come  to  his  hands  by  virtue  of  the 
said  office,  then  the  above  obligation  to  be  void."  Wotring  sold 
the  land  for  $3,080,  receiving  the  cash  payment,  and  took  from* 
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the  purchaser  two  notes  for  balance  of  purchase.  Wotring  was 
directed  and  authorized  by  the  decree  confirming  tfie  sale  to  col- 
lect the  notes  and  pay  their  proceeds  to  the  persons  entitled 
under  the  former  decree.  He  paid  over  the  cash  payment,  and 
collected,  but  did  not  pay  over,  the  money  collected  for  the  notes^ 
and  Calhoun,  who  wa&  decreed  a  debt  in  the  case,  brought  an 
action  on  said  bond,  in  which  the  facts  were  agreed,  and  the- 
court  gave  judgment  for  the  defendants,  and  Calhoun  brought 
the  case  here.  The  decree  which  required  the  bond  was  the  first 
decree,  and  the  subsequent  decree  provided  for  no  other  or 
further  bond.  It  did  not  limit  the  bond  to  any  particular  part 
•f  the  sale  proceeds. 

The  sole  question  is  whether  the  bond  covers  the  money  aris- 
ing from  the  notes  given  for  the  deferred  purchase  money,  or 
only  the  cash  payment.  It  is  contended  that  this  bond  was  in- 
tended to  cover  only  the  cash  payment,  and  was  so  understood, 
by  the  sureties ;  that  Wotring  had  no  authority  by  law  to  collect 
the  notes,  and  that  the  sureties  are  not  bound  for  them ;  that  the 
court  ought  to  have  required  a  second  bond  in  the  secend  de- 
cree, and  that  this  omission  cannot  operate  to  charge  the  sure- 
ties. By  no  means  can  we  agree  to  this  contention.  Section  1, 
chapter  132,  Code,  edition  of  1887,  the  law  at  the  time,  demands 
a  bond  before  sale.  It  prohibits  a  commissioner  from  receiving 
any  monejj  before  giving  the  bond,  and  in  words  prohibits  him 
from  making  sale  until  a  bond  has  been  given.  Neely  v.  Ruley, 
26  W.  Ya.  686.  Therefore,  we  cannot  say  that  the  law  contem- 
plates two  bonds  in  case  of  sale  for  part  cash,  and  part  credit; 
but  we  can  say  that  it  requires  a  bond  before  sale,  which  ought 
to  be  provided  for  in  the  decree  of  sale,  and  the  bond  is  designed 
to  oover  all  and  any  money  arising  from  the  sale*  whether  from 
an  entire  cash  payment  or  part  cash  and  part  credit  sale.  It  was 
decided  that  payment  to  a  commissioner,  who  was  required  to 
give,  but  did  not  give,  bond  was  not  good,  and  the  purchaser 
must  again  pay  the  money ;  and  hence  the  change  in  the  law  de- 
manding a  bond  before  sale.  The  design  is  to  protect  the  pur- 
chaser, creditor  and  debtor  having  any  interests  in  the  proceeds 
of  sale — all  the  proceeds — and  we  find  no  warrant  for  limiting 
the  protection  intended  by  the  statute  to  any  particular  part  of 
the  proceeds.  The  statute  neither  makes  nor  implies  any  such 
distinction.    What  reason  to  say  that  the  statute  does  not  intend 
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to  protect  parties  entitled  to  the  money,  whether  it  come  from 
cash  or  deferred  payment  ?  The  hurt  of  defalcation  is  the  same. 
Why  is  not  Calhoun,  whose  money  was  to  come  from  the  notes, 
as  much  authorized  to  look  to  the  bond  as  one  wrhose  money 
would  come  from  the  cash  payment  ?  The  statute  does  not  pro- 
vide for  two  bonds.  The  bond  taken  under  a  statute  is  to  be 
construed  by  it,  if  its  words  will  admit  of  it,  as  the  statute  ia 
part  of  the  bond.  State  v.  Nutter,  44  W.  Ya.  385;  9  Cyc.  756. 
So  much  for  the  object,  letter  and  import  of  the  statute.  Turn 
to  the  bond.  Its  contract  and  covenant  make  no  such  limita- 
tion. It  is  broad.  1%  stipulates  that  the  commissioner  shall 
faithfully  discharge  his  duties,  as  required  by  law,  and  the  law 
demands  that  he  apply  the  money — any  coming  to  him  under 
the  sale — as  the  decree  requires.  Not  only  this,  but  the  letter 
of  the  bond  is.  that  he  shall  account  for  and  pay  over  "all 
money  which  shall  come  to  his  hands."  It  recites  that  Wotring 
had  been  appointed  to  sell  and  ''collect  and  disburse  the  pro- 
ceeds arising  from  the  sale."  This  means  all  the  proceeds.  No- 
tice the  words  "all  money."  Xo  distinction  is  here  made  as  to 
cash  and  credit  moneys.  It  says  all  moneys  coming  "to  his  hands 
by  virtue  of  said  office."  Did  not  this  money  come  to  his  hands 
only  as  commissioner?  It  was  by  color  of  his  office.  Lucas  v. 
Loci',  11  W.  Ya.  81,  89;  Songster  v.  Com.,  17  Grat.  131.  It  is 
a  rule  that  the  obligation  of  sureties  will  not  be  strained  and 
stretched  beyond  the  letter  of  the  bond*;  (State  v.  Nutter,  44  W. 
Ya.  383.)  but  we  do  not  do  this  in  this  instance.  The  letter  of 
the  statute,  its  spirit  and  object,  and  the  very  letter  of  the  bond 
bind  them  for  all  this  money  to  the  extent  of  the  penalty  of  the 
bond.  We  are  told  that  as  the  farm  brought  more  than  the  pen- 
alty, and  it  is  not  likely  the  court  intended  the  bond  to  ge  be- 
yond tire  cash  payment,  and  the  parties  so  understood,  these  cir- 
cumstances indicate  that  the  bond  was  intended  to  go  no  farther. 
Why  talk  about  silent  intent  and  understanding  in  the  face  of 
the  words  of  the  bond  and  the  design  of  the  statute?  How  can 
a  court  defeat  the  statute  by  guessing  at  the  silent  understand- 
ing ?  Such  an  understanding  is  not  shown.  If  the  design  was 
to  limit  the  bond  to  the  cash  payment,  why  did  it  not  so  pro- 
vide ?  The  decree  made  no  such  limitation  in  its  requiremnt  of 
the  bond. 

We  reverse  the  judgment,  and  upon  the  facts  agreed  gif* 
judgment  for  the  plaintiff.  Reversed. 
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CHARLESTON. 

Hoxesdale  Co.  v.  Montgomery. 
Submitted  September  10,  190  i— Decided  December  6, 1904. 

3:      Summons. — When  Suit  Begins. 

A  summons  to  begin  a  suit  under  chapter  124,  section  5, 
Code,  once  issued,  brings  a  suit  into  being,     (p.  398). 

2.  Creditors  Bill. — Right  of  Creditors  to  Control  Creditors  Suits. 
A  suit  by  a  single  creditor  of  an  insolvent  debtor,  und«r  en. 
74,  section  2,  Code  of  1899,  whether  in  his  own  name  only,  or 
for  himself  and  other  creditors,  is  from  the  date  of  the  sum- 
mons a  suit  for  all  creditors,  and  he  cannot  dismiss  it  against 
the  will  of  other  creditors,  at  rules  or  in  term.  It  may  be  dis- 
missed as  to  him,  but  others  can  prosecute  it  in  their  names,  as 
substituted  plaintiffs.  If  he  dismiss  it  at  rules,  other  creditors 
may  at  the  next  term  have  it  reinstated,  though  the  summons 
has  not  been  served  or  the  bill  filed,     (p.  399). 

8.      Evidence— Oral  Evidence,  Explanatory,  Allowed. 

Oral  or  other  extrinsic  evidence  can  not  be  allowed  to  deny, 
contradict,  vary  or  enlarge  a  record;  but  it  may  be  allowed  to 
prove  matters  as  to  which  the  record  is  silent,  though  such, 
matters  relate  to,  but  do  not  vary  or  contradict  it.     (p.  401). 

?  Appeal  from  Circuit  Court,  Harrison  County. 

Suit  by  the  Honesdale  Shoe  Company  and  others  against 
Wells  D.  Montgomery  and  others.  Decree  for  defendants,  and 
plaintiffs  appeal. 

Reversed. 

E.  G.  Smith  and  Haevey  F.  Smith,  for  appellants. 
Davis  &  Davis  and  Sperry  &  Sperry,  for  appellees. 

Branxon,  Judge  : 

The  Honesdale  Shoe  Company  and  others  presented  their  bill, 
asking  that  it  be  read  also  as  a  petition,  to  the  circuit  court  of 
Harrison  county  stating  that  Wells  D.  Montgomery,  on  and 
prior  to  23rd  March,  1903,  was  indebted  to  it  and  other  named 
creditors,  and  was  an  that  dat$  insolvent ;  and  that  on  that  date 
ke  made  a  deed  of  trust  to  Jamieson  as  trustee  conveying  certain 
property  to  secure  a  debt  to  Articia  C.  Montgomery;  that  the 
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.Hoblegard  Company  as  a  creditor  of  Wells  Montgomery  brought 
*uit  in  chancery  on  21st  August,  1903,  within  four  months  after 
the  recordation  of  said  deed  of  trust,  which  was  on  22d  April,hav- 
ing  the  purpose  to  set  aside  said  deed  of  trust  as  an  unlawful 
preference  of  Articia  C.  Montgomery  over  other  creditors,  and 
to  apply  the  property  pro  rata  among  all  his  creditors ;  that  the 
summons  issued  had  not  been  served  on  the  defendants;  that  it 
was  returnable  to  September  rules;  that  by  reason  of  some  ar- 
rangement between  the  Koblegard  Company  and  Montgomery, 
by  which  the  debt  of  the  Koblegard  Co.  had  been  adjusted,  said 
summons  was  recalled  by  the  Koblegard  Co.  and  not  served  by 
the  sheriff  into  whose  hands  it  had  been  delivered  for  service; 
that  no  bill  was  filed,  but  at  the  September  rules  the  suit  was,  on 
motion  of  the  Koblegard  Co.,  dismissed.  The  said  bill  of  the 
Honesdale  Co.  was  presented  to  the  court  at  the  next  term  after 
such  dismissal,  on  the  ?th  of  October.  It  asked  the  court  to  set 
aside  said  office  dismission  and  reinstate  the  case,  and  to  grant 
leave  to  the  Honesdale  Co.  and  other  creditors  joining  in  said  bill 
and  petition  to  allow  them  to  prosecute  said  suit  in  their  names 
as  plaintiffs.  The  bill  set  up  the  facts  touching  said  deed  of 
trust,  and  prayed  that  it  be  held  void  so  far  as  it  preferred  the 
debt  of  Articia  C.  Montgomery,  and  held  for  the  benefit  of  all 
creditors.  The  court  entered  an  order  saying  that  it  appearing 
that  the  summons  had  been  placed  in  an  officer's  hands  and  re- 
turned unserved  by  order  of  the  Koblegard  Co.,  and  no  bill  filed, 
and  that  the  suit  had  been  dismissed,  and  the  purpose  for  which 
the  suit  was  instituted  in  no  manner  appearing  from  the  record, 
the  court  refused  to  set  aside  the  office  dismission  and  reinstate 
the  case,  and  refused  to  let  the  Honesdale  Co.  and  the  creditors 
joining  it  in  said  bill  prosecute  the  suit  as  plaintiffs.  From  this 
order  the  Honesdale  Co.  and  its  associates  appeal. 

When  the  writ  issued  a  suit  came  into  being.  Code,  chapter 
124,  section  5;  Manufacturing  Co.  v.  Chewning,  52  W.  Va.  523; 
Lawrence  v.  Winifrede  Co.,  48  Id.  139.  Though  that  suit  was  in 
the  sole  name  of  the  Koblegard  Co.,  not  one  in  terms  for  itself 
and  all  other  creditors  of  Montgomery,  yet  the  Code,  chapter  74, 
section  2,  made  it  a  suit  for  all  such  creditors  by  the  words, 
"Every  such  suit  shall  be  deemed  to  be  brought  in  behalf  of  the 
plaintiff  and  all  other  creditors  of  such  insolvent  debtor."  From 
the  start  it  was  a  general  creditors'  suit.    For  this  purpose  we 
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must  assimilate  it  to  a  creditors'  suit  against  a  decedent's  estate, 
or  a  judgment  lien  creditor's  suit  or  one  against  an  insolvent 
corporation,  and  apply  the  law  applicable  in  such  cases.  Our 
cases  show  that  when  a  suit  bears  that  character,  it  is  for  the  ben- 
efit of  all  creditors  and  not  under  the  unlimited  control  of  the 
nominal  plaintiff,  properly  so  called.  Whether  brought  by  a 
plaintiff  in  his  own  name  only,  or  for  himself  and  other  creditors, 
when  a  reference  is  made  to  convene  creditors  it  is  then  surely  a 
suit  for  the  benefit  of  all,  because  the  reference  is  for  all,  and 
gives  the  character  of  the  creditors'  suit.  Arnold  v.  Casn&r,  22 
W.  Ya.  444;  LaicUey  v.  Kline,  23  Id.  565.  Without  statute  the 
reference  makes  the  suit  a  general  creditors'  suit;  but  the  stat- 
ute in  this  case  makes  it  such  ab  initio.  If  it  did  not  say  so,  the 
law  would  make  it  so  after  the  reference,  without  aid  frc*n  the 
statute.  The  statute  would  not  be  needed  to  make  it  such  a  suit 
from  the  reference,  and  we  can  thus  fairly  say  that  the  statute 
makes  it  a  creditors'  suit  from  the  bfrth  of  the  suit.  The  statute 
does  not  say  it  shall  have  that  stamp  only  after  reference.  Being 
a  creditors'  suit,  the  nominal  plaintiff  cannot  dismiss  it  at  will  to 
the  prejudice  of  other  creditors,  as  it  is  their  suit  no  less  than 
his.  He  can  dismiss  it  as  to  himself;  But  others  can  become 
plaintiffs  by  order  of  the  court  if  not  already  parties,  or  be  trans- 
posed from  the  position  of  defendants  to  that  of  plaintiffs. 

Without  this  statute,  after  a  reference  the  plaintiff  on  the  rec- 
ord, though  his  debt  might  be  paid,  or  he  wish  to  dismiss,  could 
not  do  so  against  the  will  of  other  creditors.  Linsey  v.  McGan- 
non,  9  W.  Va.  154.;  Bilmyer  v.  Sherman,  23  W.  Va.  656.  In 
Lewis  v.  Laidley,  39  W.  Va.  322,  we  held  that  "it  is  error  to  dis- 
miss a  general  lien  creditor's  suit  on  motion  of  the  nominal  plain- 
tiff whose  debt  has  been  paid."  He  may  have  the  cause  dismissed 
as  to  himself,  but  not  as  to  other  creditors,  who  are  parties,  for- 
mal or  informal.  Howard  v.  Stephenson,  33  W.  Va.  116,  gives 
right  to  another  creditor  to  ask  the  suit  to  go  on,  as  do  also  the 
cases  cited  above.  To  give  the  nominal  plaintiff  absolute  right  of 
dismissal  would,  as  the  opinion  in  the  Lewis  case  by  Judge  Dent, 
says,  allow  the  defendant  debtor  to  collude  with  the  nom- 
inal plaintiff  in  controlling  the  litigation,  and  in  this  manner 
often  greatly  delay,  hinder  and  defraud  other  lien  creditors. 

In  Bilmyer  v.  Sherman,  after  saying  that  the  plaintiff  might 
dismiss  as  to  himself,  when  the  court  could  direct  the  case  after- 
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wards  to  go  on  in  the  name  of  some  one  else,  the  Court,  by  Judge 
Snyder,  added :  "If  such  were  not  the  case,  the  other  creditors 
would  be  at  the  mercy  of  the  nominal  plaintiff,  and  the  uses  of 
the  creditors'  suit  would  be  greatly  impaired,  if  not  entirely  de- 
stroyed." One  creditor,  as  in  this  case,  brings  a  suit,  and  after 
it  is  too  late  for  others  to  sue  wants  to  dismiss  it.  Can  it  be  that 
he  can  thus  end  it  and  destroy  other  creditors  in  the  face  of  a 
statute  which  plainly  intends  that  one  suit  shall  go  for  the  relief 
of  all,  and  thus  avoid  multiplicity  of  suits  with  consequent  costs? 
That  would  be  a  misapplication  of  the  statute ;  would  defeat  its 
object  and  remedial  utility.  We  must  apply  it  as  a  remedial 
statute.  We  arc,  however,  told  that  while  these  principles  may 
apply  to  a  full-fledged  suit,  or  after  reference,  they  do  not  apply 
to  a  mere  writ  not  served,  where  no  bill  has  been  filed;  that  it 
cannot,  at  earliest,  apply  before  the  writ  is  served ;  that  till  then 
there  is  no  suit.  There  is  a  suit  born  of  the  summons.  If  a 
creditors'  suit,  it  has  that  stamp  from  the  issuance  of  the  sum- 
mons, because  that  summons  is  a  part  and  parcel  of  the  suit. 

Xeees?arily  there  must  be  a  period,  long  or  short,  between  the 
date  of  summons  and  the  filing  of  the  bill,  and  it  looks  odd  to  say 
that  the  suit  does  not  in  that  period  have  the  cast  which  the  bill 
has,  which,  when  filed,  relates  back  to  the  date  of  the  summons- 
Can  not  a  notice  of  Us  pendens  be  recorded  on  the  date  of  the 
summons,  though  the  bill  be  not  then  filed  ?  It  is  a  suit  in  the 
interim,  else  the  lis  pendens  would  be  void.  What  reason  for 
drawing  such  distinction,  and  thjus  work  the  mischief  suggested 
by  Judges  Dent  and  Snyder  ?  It  must  be  conceded,  under  decis- 
ions above  cited,  that  after  bill  filed  the  formal  plaintiff  could  not 
dismiss  to  the  harm  of  the  others,  and  I  cannot  see  why,  if  they 
have  a  right  to  participate  in  the  suit  at  a  later  point  in  its  life, 
they  have  not  equally  so  in  an  earlier,  since  it  is  apparent  that  a 
dismissal  may  prejudice  them  equally,  in  both  cases.  If  parties, 
in  legal  contemplation  at  one  time,  why  not  at  another  ? 

We  must  not  impute  to  these  creditors  want  of  diligence  in  not 
bringing  each  one  his  own  suit.  The  statute  relieves  them  from 
bringing  each  suit,  as  it  tells  them  that  the  one  suit  is  for  the 
benefit  of  all.  In  fact,  it  being  a  creditors'  suit,  a  fair  construc- 
tion of  the  statute  would  make  it  forbid  such  suits. 
'  I  doubt  not  that,  if  with  knowledge  of  such  suit  by  one  creditor 
they  bring  other  suits,  they  would  pay  their  own  costs,  because 
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otherwise  the  debtor's  assets  would  be  devoured  in  the  costs  of 
multiplied  suits.  Laidley  v.  Kline,  23  W.  Va.  565.  The  second 
would  likely  be  suspended  by  the  first  suit  under  the  case  cited; 
then  why  bring  it?  These  other  creditors  applied  at  the  earli- 
est possible  date  to  have  the  court  order  the  suit  to  continue  for 
their  benefit.  The  Code  gives  the  court  power  at  the  next  term 
to  reinstate  a  cause  dismissed  in  the  preceding  vacation.  We 
have  seen  that  they  had  such  interests  as  entitled  them  to  move  a 
reinstatement. 

It  is  urged  that  as  no  bill  was  yet  filed  to  show  the  object  of 
the  suit,  evidence  dehors  the  record  cannot  be  allowed  to  show  it, 
as  that  would  violate  the  rule  that  the  record  speaks  for  itself, 
and  evidence  cannot  be  received  to  vary,  explain  or  supplement 
it.    This  is  so  on  matters  spoken  by  it. 

As  stated  in  Perry  v.  McIIuffman,  7  W.  JTa.  300,  and  State  v. 
Vest ,  21  Id.  796,  it  is  elementary  law  that  a  record  imports  such 
absolute  verity  that  nothing  can  be  pleaded  or  proven  against  its 
statements.  You  cannot  prove  its  statements  false,  or  vary  or 
explain  the  effect  of  the  record  as  to  what  it  speaks,  or  add  to  it 
to  change  its  effect  or  meaning ;  that  is,  you  cannot  thus  alter  or 
deny  its  effects.  In  24  Am.  &  Eng.  Ency.  L.  193,  (2d  Ed.),  we 
find  that  this  rule  is  limited  to  matters  to  which  the  record  re- 
lates, and  that  uit  is  never  permissible  to  introduce  parol  or  other 
extrinsic  evidence  to  vary  or  contradict  a  judicial  record;  but 
where  the  record  on  its  face  does  not  sho\\-  the  precise  question 
determined,  or  in  other  respects  leaves  any  matter  open  to  doubt, 
parol  and  other  extrinsic  evidence,  which  is  not  in  conflict  with 
the  record,  may  be  introduced  to  aid  and  explain  it  by  showing 
the  precise  questions  which  were  determined,  or  that  certain 
questions  were  not  passed  upon,  or  otherwise  clearing  up  any 
doubts  which  might  exist."  Under  this  principle  oral  evidence 
was  allowed  where  a  record  of  confession  of  judgment  by  attor- 
ney, not  showing  whether  it  was  by  an  attorney  at  law  or  in  fact, 
to  show  that  it  was  by  an  attorney  in  fact.  Caldwell  v.  Shields, 
2  Rob.  305.  Evidence  is  always  allowed,  where  res  judicata  is 
involved,  and  the  rpcord  does  not  disclose  the  exact  matter  in 
issue,  to  show  the  matter  actually  tried.  "To  apply  the  judg- 
ment or  decree,  and  give  effect  to  the  adjudication,  when  the  rec- 
ord leaves  the  matter  in  doubt,  such  evidence  is  admissible." 
Rumll  v.  Place,  94  IT.  S.  608 ;  Legrared  v.  Rixey,  83  Va.  862, 
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877.  Ancient  and  modern  law  is  stated  in  7  Eob.  Prac.  2634  in 
these  words :  "To  take  averment,  which  stands  with  the  record, 
and  which  doth  not  impugn  anything  apparent  with  the  record, 
the  law  doth  well  admit  and  allow."  In  this  instance  it  is  not 
proposed  to  deny  or  contradict  anything  of  record.  Before  we 
talk  of  oral  evidence  to  vary  or  explain  or  add  to  a  record,  we 
must  have  a  record.  The  bill  proposes  to  prove  only  the  purpose 
■of  the  suit  of  the  Koblegard  Co.,  not  to  contradict  .anything  al- 
ready done  by  the  court,  nor  even  to  deny  a  pleading. 

Therefore,  reversing  the  order  of  the  circuit  court,  we  set 
-aside  the  dismission  made  at  rules,  and  reinstate  the  case  to  the 
condition  of  a  pending  cause,  and  order  the  said  bill  to  be  filed 
at  rules  after  service  of  process,  and  give  leave  to  the  plaintiffs  to 
prosecute  the  same  suit  in  their  names  as  plaintiffs,  and  dismiss 
it  as  to  Koblegard  Co.,  and  give  leave  to  said  plaintiffs  to  sue  out 
alias  or  further  summons  in  their  names  as  plaintiffs  substituted 
in  place  of  the  Koblegard  Co.,  and  remand  the  cause  for  further 
proceedings  at  rules  and  in  the  circuit  court. 

Reversed. 


CHARLESTON. 

Cabnegie  Natural  Gas  Co.  v.  South  Penn  Oil  Co. 

Submitted  September  9,  1904— Decided  December  6,  1904. 

1.  Contract — Construction  of  Agreemnet. 

When  a  contract  is  made  for  the  accomplishment  of  one 
main  purpose,  as  is  usually  the  case,  it  is  necessarily  the  pur- 
pose of  both  parties,  the  thing  upon  which  their  minds  met 
and  as  to  which  they  are  in  perfect  accord,  and  every  provision 
of  the  instrument  must  be  read  in  the  light  of  such  purpose. 
In  other  words,  the  whole  instrument  must  be  considered  in 
seeking  its  true  meaning,     (p.  408). 

2.  Contract. — Construction  of  Words  Used. 

Words  and  expressions  in  common  use  are  to  be  taken  in 
their  natural,  plain,  obvious  and  ordinary  significations,  un- 
less a  contrary  intention  clearly  appears  from  the  context  of  the 
contract,     (p.  412). 

3.  Contract — Construction  of  Words  and  Clauses  in  Contract. 

No  word  or  clause  in  a  contract  is  to  be  treated  as  a  redun- 
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dancy,  if  any  meaning  reasonable  and  consistent  with  other 
parts  can  be  given  to  it.     9  Cyc.  583.     (p.  412). 

4.       Contract — Option. 

Carnahan  being  the  owner  of  a  number  of  oil  and  gas  leases, 
covering  a  large  tract  of  land,  assigned  all  the  gas  and  gas 
rights,  to  which  he  was  entitled  by  virtue  of  them,  to  another 
party  by  a  written  contract,  retaining  all  the  oil  and  oil  rights, 
and,  at  the  same  time,  entered  into  another  contract  with  the 
assignee,  containing  this  clause:  ''The  parties  hereto  shall 
have  the  right  to  operate  said  territory  under  their  respective 
interests,  and  should  Carnahan  in  his  operations  for  oil  develop 
a  gas  well  or  wells,  the  Gas  Company  shall  have  the  right  or 
privlege  of  having  any  such  well  or  wells  transferred  to  it 
upon  payment  of  the  actual  cost  of  drilling  the  same,  together 
with  the  cost  of  the  rig  and  casing,  and  should  the  Gas  Com- 
pany in  its  operations  for  Gas  develop  and  oil  well  or  wells, 
Carnahan  shall  have  the  right  or  privilege  of  having  any  such 
well  or  wells  transferred  to  him  upon  paymemnt  of  the  actual 
-cost  of  drilling  the  same,  together  with  the  cost  of  the  rig  and 
casing.  Each  party  shall  have  Thirty  (30)  days  from  the  com- 
pletion of  any  such  well  or  wells  in  which  to  exercise  its  op- 
tion to  so  purchase  a  well  from  the  other  and  make  payment 
therefor,  and  during  which  time  they  shall  have  the  opertun- 
ity  of  testing  and  inspecting  any  such  well  drilled  by  the  other. 
Any  Gas  Well  drilled  by  Carnahan,  and  any  oil  well  drilled  by 
the  Gas  Company  which  shall  not  be  so  purchased  by  the  other 
party  within  the  time  above  designated,  shall  together  with  the 
product  thereof,  be  and  become  the  absolute  property  of  the 
party  drilling  the  same.  Either  shall  give  immediate  notice 
to  the  other  of  the  completion  of  any  well  in  which  the  other 
would  have  an  interest  or  right  to  purchase  under  this  para- 
graph." Held:  That  upon  the  development  of  gas  in  paying 
quantities,  in  drilling  for  oil,  and  the  election  of  the  gas  com- 
pany within  the  time  limited  to  pay  the  cost  of  drilling  the 
well  and  of  the  rig  and  casing,  the  party  drilling  it  must  de- 
liver possession  of  the  well  to  the  gas  company,  and  cannot  con- 
tinue operations  therein  in  an  effort  to  find  oil  in  a  lower 
stratum,     (p.  414). 

5.     Executory  ^Contract. 

Such  election,  on  the  rart  of  the  gas  company,  converts  the 
option  into  an  executory  contract,  specific  performance  of 
which  will  be  enforced  in  equity,     (p.  414). 

U.      Injunction — Gas  Companies. 

Pending  the  suit  for  such  enforcement,  further  operations  in 
violation  of  the  contract  will  be  enjoined,  to  maintain  the 
status  quo,  and  obedience  to  the  final  decree  may  be  compelled 
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by  prohibitory  or  mandatory  injunction,  or  both,  according  to 
the  exigencies  of  the  case.     (p.  415). 

Appeal  from  Circuit  Court,  Wetzel  County. 

Bill  by  the  Carnegie  Natural  Gas  Company  against  the  South 
Penn  Oil  Company  and  others.  Decree  for  defendants,  and 
plaintiff  appeals. 

Reversed. 

Hall  &  Hall  and  H.  M.  Russell,  for  appellant. 

R.  F.  &  A.  B.  Fleming,  T.  P.  Jacobs,  and  IT.  K  Arnett, 
Jr.,  for  appellees. 

Poffexbarger,  President: 

This  case  involves  the  rights  of  separate  owners  of  the  oil  and 
gas  in  the  same  tract  of  land,  as  determined,  not  by  principles 
of  law  governing  the  rights  of  separate  owners  of  adjacent  or 
superjacent  strata,  hut  by  a  contract,  entered  into  by  them  pre- 
sumably to  enable  both  to  develop  their  territory  and  take  out 
the  substances  belonging  to  them  in  the  most  practical,  economi- 
cal and  advantageous  manner. 

J.  E.  Carnahan,  being  the  owner  of  thirty-seven  oil  and  gas 
leases  on  lands  in  Wetzel  and  Doddridge  counties,  entered  into 
two  contracts  with  the  Carnegie  Xatural  Gas  Company,  on  the 
23rd  day  of  October,  1899.  By  the  first,  he  sold,  transferred 
and  set  over  to  said  company,  its  successors  and  assigns,  in 
consideration  of.  one  dollar,  the  gas  and  gas  rights  in  said  leases 
together  with  all  his  "estate,  right,  title,  interest  and  privilege 
in  and  to  the  gas  and  gas  rights"  in  the  land  described  in  the 
leases.  This  left  in  Carnahan  the  title  to  the  oil  in  the  same 
land.  By  the  other  contract,  made  on  the  same  day,  and,  no 
doubt,  a  part  of  the  same  transaction,  he  and  the  Carnegie  Gas 
Company,  determined  the  rules  which  should  govern  their  re- 
spective rights  and  powers,  while  operating  in  the  territory,  the 
former  for  oil  and  the  latter  for  gas. 

By  the  first  clause,  the  gas  company  bound  itself  to  com- 
mence a  Well  on  a  certain  tract,  withra  sixty  days  from  the  date 
of  the  agreement,  and  drill  the  same  with  due  diligence  "through 
the  Gordon  Sand,  unless  oil  or  gas  be  found  in  paying  quantities 
at  a  lesser  depth."     Should  this  well  prove  to  be  a  good  pro- 


Digitized  by 


Google 


W.  Va.]  Gas  Co.  v.  Oil  Co.  405 

•ducer  of  either  oil  or  gas,  as  determined  by  certain  standards 
fixed  by  the  contract,  a  second  one  on  another  part  of  the  ter- 
ritory included  in  the  leases,  covering  nearly  three  thousand 
acres  of  land,  was  to  be  put  down  in  like  manner  by  the  gas 
•company;  and  if  it  should  come  up  to  the  same  standard,  a 
third  well  was  to  be  drilled,  and  upon  its  measuring  up  to  the 
requirements  in  production,  a  fourth  one  was  to  be  drilled. 
These  four  wells  were  dealt  with  specially  by  the  tejms  of  the 
contract.  Whether  any  terms  used  in  reference  to  them  shall  be 
allowed  to  fix  the  meaning  of  the  terms  used  in  the  clause,  re- 
lating to  the  general  development  of  the  territory  by  both  own- 
ers, will  be  discussed  later  on. 

That  clause  reads  as  follows :  "The  parties  hereto  shall  have 
the  right  to  operate  said  territory  under  their  respective  inter- 
ests, and  should  Carnahan  in  his  operations  for  oil  develop  a 
gas  well  or  wells,  the  Gas  Company  shall  have  the  right  or 
privJege  of  having  any  such  well  or  wells  transferred  to  it  upon 
payment  of  the  actual  cost  of  drilling  the  same,  together  with 
the  cost  of  the  rig  and  casing,  and  should  the  Gas  Company  in 
its  operations  for  gas  develop  an  oil  well  or  wells,  Carnahan 
shall  have  the  right  or  privilege  of  having  any  such  well  or 
wells  transferred  to  him  upon  the  payment  of  the  actual,  cost 
of  drilling  the  same,  together  with  the  cost  of  the  rig  and  casing. 

"Each  party  shall  have  Thirty  (30)  days  from  the  comple- 
tion of  any  such  well  or  wells  in  which  to  exercise  its  option  to 
so  purchase  a  well  from  the  other  and  make  payment  therefor, 
and  during  which  time  they  shall  have  the  opert unity  of  test- 
ing and  inspecting  any  such  well  drilled  by  the  other. 

"Any  Gas  Well  drilled  by  Carnahan.  and  any  oil  well  drilled 
by  the  Gas  Company  which  shall  not  be  so  purchased  by  the 
other  party  within  the  time  above  designated,  shall  together  with 
the  product  thereof,  be  and  become  the  absolute  property  of  the 
party  drilling  the  same. 

"Either  shall  give  immediate  notice  to  the  other  of  •the  com- 
pletion of  any  well  in  which  the  other  would  have  an  interest 
or  right  to  purchase  under  this  paragraph." 

Carnahan,  on  the  14th  day  of  February,  1902,  conveyed  all 
the  interest  and  estate  vested  in  him  by  these  leases,  to  the 
South  Penn  Oil  Company.  L.  G.  Bobinson  and  others,  having 
acquired  some  interest  in  them,  joined  in  the  conveyance.  Both 
companies  then  proceeded  with  the  work  of  development  under 
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the  contract,  each  turning  over  to  the  other  productive  wells 
pursuant  to  the  agreement,  until  the  South  Penn  Company 
drilled  a  large  gas  producing  well,  known  as  "Genine-Robinson 
No.  19."  Upon  striking  the  gas,  the  workmen  withdrew  their 
tools  and  notified  the  gas  company,  but,  soon  after  the  agents 
of  that  company  appeared  upon  the  ground,  the  gas  company 
was  informed,  by  the  agents  of  the  South  Penn  Company,  that 
the  latter  intended  to  drill  the  well  on  down  into  the  oil-bear- 
ing stratum  and  would  not  then  surrender  it.  Another  large 
gas  producing  well,  known  as  "Die  No.  1,"  was  drilled  by  the 
South  iPenn  Oil  Company,  and  this,  it  decided  to  drill  deeper 
and  refused  to  surrender  to  the  gas  company.  Thereupon  the 
Carnegie  Company  instituted  two  suits  in  chancery  against 
the  South  Penn  Company,  setting  out  in  its  bills  in  detail  the 
facts  hereinbefore  substantially  given  and  praying  injunctions. 
As  to  the  Genine-Eobinson  well,  the  prayer  is  that  the  South 
Penn  Oil  Company,  its  agents,  and  employees  be  restrained  and 
inhibited  from,  in  any  manner,  interferring  with  the  plaintiff 
in  its  works  and  effort  to  pack  said  well  for  the  purpose  of  sav- 
ing the  gas,  and  that  the  plaintiff  may  be  protected  in  its  peace- 
able, posession  thereof.  As  to  the  Die  Well,  the  prayer  is  that 
the  defendant  be  restrained  from  drilling  said  well  any  deeper 
and  that  it  be  required  and  compelled  either  to  close  and  case 
in  the  gas,  or  allow  the  plaintiff  to  do  so,  to  the  end  that  the 
gas  may  be  preserved  until  the  matters  in  dispute  between  the 
parties  shall  be  settled  by  the  court.  The  bills  allege  that  the 
Carnegie  Company  has  no  immediate  use  for  the  gas,  in  con- 
sequence of  which,  it  desires  to  have  the  wells  shut  in,  for  the 
time  being,  in  order  to  prevent  loss  by  its  escape.  The  demurrer 
of  the  South  Penn  Company  having  been  overruled,  it  answered 
the  bill,  admitting  all,  or  substantially  all,  the  facts  but  claim- 
ing the  right  under  the  contract  to  drill  the  wells  into  the  oil 
bearing  sands,  below  the  "Gordon  Stray"  sand  in  which  the  gas 
was  found;  denying  that  it  was  permitting  the  gas  to  escape, 
and  alleging  that  it  was  possible  to  operate  the  wells  for  both  oil 
and  gas,  saving  both  by  proper  casing  and  piping  and  the  use  of 
certain  appliances  made  for  that  purpose.  Depositions  were 
taken  and  filed  by  both  parties,  and  upon  the  hearing,  the  court 
decided  that  the  South  Penn  Company  had  the  right  to  con- 
tinue its  operations,  but,  in  doing  so,  was  bound  to  prevent  the 
escape  of  the  gas  as  far  as  the  same  could  be  avoided  by  the 
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use  of  the  best  methods,  means,  devices  and  appliances  known 
to  operators  in  the  oil  business.  Accordingly  a  bond  in  the 
penalty  of  twenty  thousand  dollars  with  condition  to  take  the 
precautions  aforesaid  for  preventing  the  escape  of  gas  was  re- 
quired in  each  case,  and  the  decrees  provided:  that  upon  the  exe- 
cution of  the  bonds  the  injunctions  should  stand  dissolved  with- 
out further  order  of  the  court.  From  this  decree  the  Carnegie 
Company  has  appealed. 

Nothing  is  said  by  counsel  for  the  appellee  in  support  of  its 
demurrer.  To  avoid  repetition  and  endeavor  to  make  the  opin- 
ion clearer  on  that  phase  of  the  case,  tham  it  would  be  otherwise, 
as  well  as  to  put  it  in  closer  relation  with  the  discussion  of  the 
propriety  of  the  remedy  sought,  what  is  to  be  said  about  the 
demurrer  is  deferred  until  after  the  announcement  of  the  con- 
clusion, respecting  the  main  question,  the  right  involved. 

Whether  the  contract,  rather  than  the  principles  of  law, 
without  refernce  to  it,  shall  measure  ancl  determine  the  rights 
of  the  parties  to  this  controversy,  depends  upon  its  interpreta- 
tion. If  it  was  their  intention  that  the  contract  should  affect, 
by  way  of  surrender  or  curtailment,  any  right  to  oil  op  gas  which 
the  parties  or  either  of  them  had,  it  must  be  given  such  effect, 
and  if  their  intention  can  be  ascertained  from  the  language  of 
the  instrument  without  reference  to  any  extrinsic  facts  or  cir- 
cumstances, its  terms  alone  can  be  resorted  to  for  that  purpose. 
The  South  Penn  Company,  having  taken  its  rights  subject  to 
this  contract  and  thereby  adopted  it  as  its  own,  its  name  may 
be  inserted  in  lieu  of  that  of  Carnahan  in  reading  the  provisions 
of  the  contract.  So  read,  it  says  that  if  the  South  Penn  Com- 
pany, in  its  pursuit  of  oil  shall  "develop"  a  gas  well  or  wells, 
the  gas  company  shall  have  the  right  or  privilege  of  having 
any  such  well  or  wells  transferred  to  it  upon  payment  of  the 
actual  cost  of  drilling  the  same,  together  with  the  cost  of  the 
rig  and  casing;  and  if  the  gas  company,  in  its  pursuit  of  gas, 
shall  "develop"  an  oil  well  or  wells  the  South  Penn  Company 
shall  have  the  right  to  have  such  well  or  wells  transferred  to  it 
upon  payment  of  actual  cost  of  drilling  the  same,  together  with 
the  cost  of  the  rig  and  casing.  It  further  says  each  party  shall 
give  immediate  aotice  to  the  other  of  the  "completion"  of  any 
well,  and  that  each  party  shall  have  thirty  days  from  the  "com- 
pletion" of  any  well  in  which  to  exercise  its  option  to  purchase. 
What  is  meant  by  the  terms  "completion"  and  "develop  ?"    Do 
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they  mean  the  same  thing?  Counsel  for  appellant  insist  that 
they  do,  and  that  as  soon  as  a  gas  well  or  an  oil  well  is  developed 
the  well  is  completed  within  the  meaning  of  the  contract. 
Counsel  for  appellee  say  it  is  not  completed  until  the  company 
drilling  it  has  sunk  a  well  to  such  a  depth  as  it  may  desire,  not- 
withstanding gas  or  oil  production  may  be  found  before  that 
depth  is  reached.  The  order  and  connection  in  which  the  two 
terms  "develop"  and  "completion"  are  used  indicate  that  the 
latter  is  dependent  for  its  meaning  upon  the  interpretation  of 
the  former.  The  first  part  of  the  clause  forms  the  basis  of 
the  contract  and  that  uses  the  word  "develop/'  What  follows 
is  sequential  in  it*  nature.  The  last  subdivision  of  the  clause, 
using  the  word  "completion,"  provides  for  notice  of  the  hap* 
pening  of  that  contingency  which  gives  the  non-drilling  com- 
pany its  option  to  take  the  well.  The  second  sub-division,  us- 
ing the  same  word,  limits  the  duration  of  that  option.  Neither 
of  these  two  clauses  can  be  said  to  have  been  intended  to  affect 
what  precedes  them  by  way  of  enlargement  or  curtailment. 
They  simply  relate  to  the  rights  of  the  parties  called  into  exist- 
ence by  the  development  of  a  gas  well,  when  the  oil  company 
is  drilling,  or,  of  an  oil  well,  when  the  gas  company  is  drilling. 
Hence,  when  the  meaning  of  the  term  "develop"  is  ascertained, 
it  must  control. 

In  seeking  the  intent  «f  the  parties,  the  court  is  not  limited 
to  the  ascertainment  of  the  meaning  of  the  two  words  and  their 
relation  to  each  other,  without  reference  to  other  considerations. 
The  true  rule  of  interpretation  is  that  the  whole  instrument 
must  be  considered.  From  the  terms  of  the  contract,  it  is  per- 
ceived that  it  relates  to  a  large  body  of  territory,  supposed,  at 
the  date  of  its  execution,  to  contain  deposits  of  both  oil  and  gas. 
To  develop  this  territory,  it  would  be  necessary  to  sink  a  vast 
number  of  wells  at  great  expense,  many  of  which  would  prove 
to  be  worthless  while  others  would  give  up  fabulous  wealth. 
The  great  problem  confronting  the  parties  before,  and  at,  the 
time  of  entering  into  the  contract,  was  the  development  of  the 
territory.  The  location  of  the  deposits  must  be  ascertained. 
Some  parts  of  the  territory  would  prove  to  be,  according  to 
the  experience  of  oil  and  gas  operators,  much  more  valuable 
than  others.  It  was  important,  therfore,  that  test  wells  be 
drilled,  and  the  more  numerous  these  should  be,  the  sooner 
the  extent,  location  and  character  of  the  hidden  wealth  would 

Digitized  by  VjOOQIC 


TY  Ya.J  Gas  Co.  i\  Oil  Co.  409 

*be  known  and  the  more  rapidly  it  would  be  reduced  to  posses- 
sion. This  view  of  the  situation,  and  the  magnitude  of  the 
task  confronting  them  at  the  time  of  the  execution  of  the  con- 
tract, is  evidenced  by  the  provisions  of  the  first  clause,  which 
imposed  upon  the  gas  company,  as  part  consideration  for  the 
assignment  to  it  made  on  the  same  day,  the  burden  of  drilling 
four  wells  on  different  locations,  provided  the  first  three  should 
produce  in  paying  quantities,  respectively,  either  oil  or  gas. 
•Carnahan  was  willing  that  the  exploration  made  by  these  four 
wells  should  cease  upon  the  discovery  and  production  of  either 
oil  or  gas,  for  this  clause  did  not  require  the  gas  company  to 
drill  through  the  Gordon  Sand,  if  at  a  lesser  depth  it  should 
find  oil  or  ga<*  in  paying  quantities.  In  the  event  of  finding 
gas  in  such  quantity  at  a  lesser  depth  it  had  the  right  to  cease 
drilling,  but*  was  not  bound  to  do  so.  Clearly  the  object  of  the 
requirements  of  said  first  clause  was  exploration  with  a  view  to 
determining  the  value  of  the  property  and  indicating  to  Car- 
nahan the  location  in  which  oil  would  be  most  likely  to  be  found- 
It  is  not  meant  here  to  say  that  this  interpretation  of  the  first 
clause  determines  the  meaning,  or  shows  the  intent  of  tbe  sec- 
ond clause,  or  defines,  for  the  purposes  of  the  contract,  the 
word  "develop."  It  is  referred  to  merely  as  a  circumstance, 
apparent  upon  the  face  of  the  contract,  indicating  in  part  the 
purpose  for  which  it  was  entered  into.  Fortunes  were  to  be 
spent  in  the  development  of  that  territory,  much  of  which 
would  be  lost  in  the  drilling  of  dry  and  unproductive  wells. 
Operating  separately  and  without  any  contract,  the  opening  of 
a  gas  well  in  drilling  for  oil  would  impose  upon  the  operator  a 
great  loss,  the  cost  of  drilling  the  well,  for  he  could  not  take 
the  gas,  it  being  the  property  of  the  gas  company.  The  opening 
of  an  oil  well  by  the  gas  company  in  seeking  for  its  deposit 
would  subject  it  to  the  same  loss.  These  were  circumstances 
which  presented  themselves  to  the  parties,  before  they  entered 
into  the  contract,  and  it  was  with  a  view  to  avoiding  the  risk 
of  such  great  losses  to  themselves  and  waste  of  valuable  de- 
posits that  they  made  this  contract,  providing  for  joint,  or 
concurrent,  operation,  securing  to  each  the  preservation  of 
what  he  intended  to,  and  did,  buy  and  retain.  But  for  it,  the 
development  of  a  gas  well,  in  drilling  for  oil,  would  give  to 
the  gas  company  great  value  as  a  result  of  the  work  and  ex- 
pense of  Carnahan,  if,  upon  his  abandonment,  the  gas  company 
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could  take  charge  of  the  well  and  market  its  product  without 
paying  the  expense  of  drilling  it;  and  the  completion  of  a  well 
by  the  gas  company,  non-productive  in  gas,  but  rich  in  oil,  would 
give  wealth  to  Carnahan,  at  the  expense  of  the  gas  company,  if 
he  could  take  the  product  upon  abandonment  of  the  well  by 
the  gas  company.  Another  clause  provides  indemnity  in  case  of 
failure  of  the  non-drilling  party  to  exercise  its  option  to  pur- 
chase within  the  stipulated  period.  By  such  failure  it  forfeits 
the  product  of  the  well  to  the  drilling  party  by  way  of  reim- 
bursement for  tfie  expense  of  drilling  the  well.  The  contract 
says  that,  in  such  case,  the  well  "together  with  the  product 
thereof,"  shall  become  the  absolute  property  of  the  party  drill- 
ing the  sanie.  This  reflects  the  intent  to  make  mutual  con- 
cessions of  rights  and  interests  in  aid  of  the  general  plan  of 
development.  It  is  an  express  concession  or  relinquishment  of 
title  under  given  circumstances.  If  further  concessions  are 
necessarily  implied,  or  rather  enforced,  by  compliance  with  an 
express  agreement  or  stipulation  of  the  contract,  founded  upon 
an  adequate  consideration,  how  can  there  be  escape  from  it? 
Shall  the  court  refuse  to  enforce  the  agreement  bcause  the  effect 
of  its  performance  is  to  deprive  the  party  of  title  pro  tantof 
If  the  contract  means  what  it  says,  in  the  clause  providing  that, 
"should  Carnahan  in  his  operations  for  oil  develop  a  gas  well 
or  wells,  the  gas  company  shall  have  the  right  or  privilege  of 
having  any  such  well  or  wells  transferred  to  it  upon  payment," 
&c.,  how  can  that  agreement  be  effectuated  without  an  incidental 
relinquishment  by  Carnahan  of  any  right  he  would  have  in  the 
absence  of  the  contract  to  go  deeper  with  his  exploration  for  oil  ? 
It  is  an  utter  impossibility.  That  right  must  be  so  extinguished 
or  the  agreement  remain  unenforced,  and  it  is  the  very  soul 
of  the  entire  contract.  There  is  no  principle  of  law  under 
which  the  court  can  refuse  to  enforce  a  solemn  agreement, 
because,  by  its  execution,  a  right,  not  expressly  agreed  to  be 
surrendered,  will  be  wrested  from  the  party  as  a  direct  and 
inevitable  result  of  compelling  performance  of  his  agreement* 
The  result  sought  to  be  so  avoided  here  is,  moreover,  so  direct, 
immediate,  certain  and  apparent  that  the  parties  must  have 
foreseen,  contemplated  and  intended  it.  The  impossibility  of 
knowing,  in  advance  of  the  drilling,  what  any  well  would 
produce,  made  it  necessary,  in  entering  into  this  contract,  to 
provide  for  all  contingencies.     By  the  provisions  which  they 
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decided  to  put  into  it,  in  view  of  them,  they  saw  that  there 
would  result  to  each  party  great  economy  in  the  prosecution- 
of  the  work  of  development,  the  prevention  of  immense  losses, 
the  better  preservation  of  the  property  of  each  party  and  the 
more  rapid  development  of  the  territory.  In  view  of  all  tins, 
is  it  strange  and  unreasonable  that  Carnahan  should  have  been 
willing  to  relase  or  forego,  the  production  of,  any  oil  that 
might  possibly  be  found  below  the  point  at  which  a  paying  gas 
production  might  be  reached,  or  that  the  gas  company  should 
be  willing  to  give  up  and  release  its  interest  in  any  deposit  of 
gas  lying  below  the  point  at  which  oil  might  be  found  in  paying 
quantities?  What  was  surrendered  appeared  to  them  then  to 
be,  as  it  is  now,  altogether  uncertain.  It  had  a  mere  possibility 
of  existence.  "What  each  got  in  return  was  conditional  indem- 
nity against  the  certain  loss  of  vast  sums  of  money  to  be  laid 
out  in  the  drilling  of  wells  which  he  knew  might  not,  and  many 
of  which  he  knew  would  not,  yield  him  any  profit.  Upon 
what  better  consideration  coulS  a  contract,  a  surremder  of 
property  rights,  or  an  abondonment  or  a  right  of  exploration, 
be  based  ?  In  seeking  the  intent  of  the  parties  and  the  purpose* 
of  the  provisions  of  the  contract,  we  must  view  it  from  the  po- 
sition in  which  the  parties  stood,  pending  the  negotiations  and 
settlement  of  the  terms  of  the  contract  the)  were  about  to 
make  so  far  as  that  position  is  disclosed  by  what  the  contract 
contains.  As^  examined  from  that  point  of  view,  the  contract 
discloses  a  plain  intent,  that  each  party,  upon  its  finding,  in 
the  course  of  its  drilling,  the  deposit  belonging  to  the  other 
party  in  paying  quantities,  should  allow  such  other  party  to 
take  charge  of  the  well  upon  paying  the  cost  of  drilling  it  and 
the  casing  and  appliances,  attached  to  it,  within  the  time  lim- 
ited by  the  contract.  Hence,  the  well  is  completed  within  the 
meaning  of  the  contract  upon  th?  development  of  either  oil  or 
gas  in  paying  quantities. 

Thus  called  into  existence  by  the  contingent  exigencies,  fore- 
seen by  the  parties,  while  endeavtring  to  agree,  by  contract  of 
sale,  upon  a  division  between  them  of  the  two  substances  in  the 
land,  and  enter  upon  and  carry  on  the  work  of  extracting  their 
respective  deposits,  without  increasing  the  risk  of  loss,  always 
attendant  upon  the  prosecution  of  such  enterprises,  this  covenant 
forms  an  important  element  of  the  consideration  of  the  two 
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-companion  contracts,  simultaneously  entered  into.  It  is  the  in- 
ducement that  overcame  a  seemingly  otherwise  insurmountable 
obstacle  to  the  effectuation  of  the  relations  to  the  property  and 
to  one  another  which  the  parties  were  endeavoring  to  bring  about 
It  is  an  offspring  of  what  thc}r,  at  the  time,  deemed  a  necessity. 
Even  upon  the  theory  of  counsel  for  the  appellee,  something  must 
stand  in  the  place  of  it  to  enable  the  concurrent  operation  to  be 
prosecuted  on  the  premises,  without  damage,  loss  and  hardship. 
Hence,  the  willingness  of  their  client  to  take  upon  itself  the  bur- 
den of  endeavoring  to  save  and  care  for,  at  its  own  expense,  a 
product  that  docs  not  belong  to  it.  The  necessity,  calling  for  the 
mutual  covenant  under  consideration  or  a  similar  one,  leaves 
no  doubt  that  it  was  inserted  upon  mature  deliberation  and  for 
the  express  purpose  of  determining  the  rights  of  the  parties  under 
the  circumstances  presented  by  tRis  case.  Therefore,  the  posi- 
tion that  the  parties  did  not  intend  what  the  word  "develop  "  in 
its  ordimary  acceptation  as  applied  to  oil  and  gas  operations, 
means,  cannot  be  sustained.  It  would  perhaps  be  difficult  to  find 
a  word  that  would  more  clearly  express  the  manifest  intention  of 
the  parties,  or  indicate  with  a  greater  degree  of  certainty,  their 
respective  rights  upon  the  happening  of  the  contingencies  they 
contemplated. 

This  method  of  interpreting  the  contract  may,  to  some  extent, 
seem  to  go  beyond  its  terms,  in  dealing  with  them  in  the  light  of 
the  subject  matter,  the  situation  of  the  parties,  the  purpose  of  the 
contract,  the  attending  circumstances  and  conduct  of  the  par- 
ties, but,  when  the  terms  of  an  instrument  are  uncertain  or  in- 
definite, it  is  proper  to  do  so.  9  Cyc.  587 ;  Devlin  on  Deeds,  sec- 
tion 83 ;  Edwards  v.  Magcrs,  13  W.  Ya.  822  ;  Caperton  v.  Caper- 
ion,  30  W.  Va.  257;  Scraggs  v.  Hill,  37  W.  Va.  706;  Shrews- 
bury v.  Tufts,  41  W.  Ya.  212.  But  is  not  all  that  has  been  said 
collected  from  the  face  of  the  contract?  And,  is  not  its  true 
meaning  that  wrhich  results  From  consideration  of  it  as  an  en- 
tirety? 

In  this  discussion  of  the  contract,  everything  relied  upon  by 
counsel  for  the  appellee  seems  to  have  been  noticed,  except  the 
introductory  words  of  the  second  clause,  saying:  "The  parties 
hereto  shall  have  the  right  to  operate  said  territory  under  their 
respective  interests."  Upon  this  is  predicated  the  contention 
that  the  instrument  does  not  contemplate  any  relinquishment  of 
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rights.  The  language  is  clearly  introductory  to  the  main  pro- 
vision upon  which- everything  else  hinges  as  already  shown,  and  is 
qualified  by  what  immediately  follows,  else  what  follows  is  prac- 
tically meaningless  and  wholly  non-effective,  according  to  its 
terms.  The  sentence  relied  upon  does  not  say  they  shall  operate 
to  the  extent  of  their  respective  interests,  but  under  them,  and 
then  the  manner  and  extent  of  operation  ^re  expressly  limited 
and  regulated.  Upon  what  principle  can  any  word  of  this  con- 
tract be  allowed  to  remain  non-effective,  there  being  no  irrecon- 
cilable contradiction?  That  every  word  shall  have  effect,  when 
it  is  possible,  is  an  inviolable  canon  of  the  law  of  interpretation 
and  construction.  An  extrinsic  circumstance  relied  upon  is  the 
alleged  possibility  of  operating  the  wells  for  gas  and  oil  at  the 
same  time  without  damage  or  loss  to  either  party.  This  is  denied 
and  the  evidence  respecting  it  is  very  conflicting,  but  if  it  were 
conclusively  shown,  the  contract  on  its  face  plainly  discloses  an 
intent  to  forego  the  privilege  of  that  experiment. 

This  conclusion  renders  it  unnecessary  to  discuss  the  case  in 
the  light  of  the  principles  which  would  determine  the  rights  of 
the  parties  in  the  absence  of  a  contract,  unless  it  be  assumed 
that  their  knowledge  of  these  principles  in  some  way  bears  upon 
the  question  of  intent  to  be  ascertained  from  the  terms  of  the 
contract.  Enough  has  already  been  said  to  show  that  it  was  very 
much  to  their  interest  to  avoid  the  effect  of  these  principles.  By 
their  relation,  unrestrained  by  contract,  the  very  contingency  of 
loss,  averted  by  the  provisions  of  the  contract,  would  have  re- 
sulted to  both  parties  from  an  effort  to  develop.  It  was  not  the 
case  of  a  man  operating  under  a  lea>e  which  gave  him  both  oil 
and  gas,  for,  in  the  event  of  the  production  of  either,  his  ven- 
ture is  profitable.  Loss  ensues  only  when  he  fails  to  find  either 
deposit.  But  where  one  man  owns  the  oil  and  the  other  the  gas 
in  the  same  land,  the  risk  of  each  is  much  greater,  as  has  already 
been  shown,  and  this  necessitates  a  contract  to  limit  it. 

Coming  now  to  the  demurrer,  it  is  to  be  observed  that  if  there 
is  any  question  of  title,  it  is  one  purely  of  law,  turning  upon  the 
construction  of  the  contract,  and  involving  nothing  proper  for 
determination  by  a  jury.  The  principles  announced  in  Freer  v, 
Davis,  52  W.  Va.  1,  do  not  preclude  equity  jurisdiction  of  the 
whole  case,  when  its  extraordinary  preventive  jurisdiction  ia 
called  for  by  acts  working  irreparable  injury,  if  the  circum- 
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stances  of  the  case  do  not  give  the  right  of  trial  by  jury  on  the 
question  of  title.  Mr.  Story  says  that  if  the  relief  is  dependent 
upon  a  question  of  fact,  fit  to  be  tried  by  a  jury,  the  equitable 
jurisdiction  for  relief  should  be  altogether  declined,  or  the  bill 
^should  be  retained  only  pending  a  trial  at  law.  Story's  Eq.  Jur. 
section  72.  In  Freer  v.  Davis,  52  W.  Va.  1,  8,  the  opinion  says: 
-"And  the  decisive  test  seems  to  be  the  necessity  of  a  trial  by  jury 
•of  disputed  questions  of  fact  necessary  to  the  ascertainment  of 
►the  legal  right  involved."  The  limitation,  by  the  decision  in 
Freer  v.  Daxuis,  of  the  doctrine  announced  in  Bettman  v.  Harness, 
42  W.  Ya.  433,  does  not  deny  equity  jurisdiction  in  that  case. 
See  52  W.  Va.  p.  8.  We  have  here  no  hostility  of  title,  nor  any 
^question  of  fact  upon  which  relief  is  dependent,  but  only  one  of 
law,  the  construction  of  the  contract.  The  bill  is  in  the  nature  of 
one  for  specific  performance.  Oil  and  gas  in  situ  are  real  estate. 
The  wells  are  avenues  or  conduits  through  which  the  oil  and  gaa 
are  brought  to  the  surface  and  severed.  They  constitute  the 
means  of  reaching  appellant's  property  and  are  analogous  to 
"ways,  appurtenant  to  the  property  and  indispensable  to  its  en- 
joyment. Carnahan  bound  himself,  as  hereinbefore  shown,  to  sell 
-them,  under  certain  conditions,  to  the  gas  company,  as  part  of 
the  consideration,  moving  the  entire  agreement,  in  case  he  should 
drill  any.  Upon  tendering  payment,  the  gas  company's  option 
to  purchase  became  an  executory  contract.  An  action  at  law  for 
^damages  for  the  breach  is  as  inadequate  here  as  in  the  case  of  a 
contract  of  sale  of  real  estate.  The  gas  company  is  entitled  to 
take  out  through  the  wells  in  controversy  such  of  its  gas  as  will 
flow  from  them  and  there  is  no  certainty  that  all  of  it  can  be  ob- 
tained in  any  other  way.  A  new  well  a  few  feet  distant  from  one 
of  them  might  be  wholly  unproductive.  To  require  property  to 
be  involuntarily  given  up  in  exchange  for  money  is  contrary  to 
the  policy  of  the  law.  Hence,  it  provides  detinue  for  the  recov- 
ery of  specific  personal  property,  unlawful  entry  and  detainer  for 
the  possession  of  real  estate  and  ejectment  for  title.  When  the 
property  is  of  such  nature  that  none  of  the  legal  remedies  will 
protect  it,  there  is  no  adequate  remedy  at  law,  and  ground  for 
equity  jurisdiction  is  shown.  Withholding  the  wells  in  question 
here,  prevents  the  appellant  from  obtaining  its  property,  for  in 
violation  of  the  contract,  the  means  of  procuring  it  are  withheld. 
"The  covenant  in  question  lies  at  the  very  foundation  of  the  two 
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contracts.  To  refuse  enforcement  of  it  would  impair  the  value 
of  the  lease  as  a  whole.  '  No  remedy  in  a  court  of  law  is  broad 
enough  to  cover  the  extent  of  the  injury,  nor,  to  state  a  more 
technical  ground,  to  give  the  appellant  its  specific  property. 
Neither  unlawful  entry  and  detainer  nor  ejectment  lies,  for  the 
appellant's  right  is  under  an  executory  contract,  which  will 
give  him  the  right  to  possesion  by  performance  only.  Appellant 
has  not  been  put  into  possession  and  then  ousted.  Its  right,  is  as 
yet  an  equity,  rot  a  perfected  title  in  the  eye  of  the  law.  But 
two  remedies  are  open  to  the  gas  company,  an  action  at  law  for 
breach  of  the  covenant,  and  a  suit  in  equity  for  specific  perform- 
ance. The  latter  only  can  give  the  means  of  access  to  appellant's 
property  and  is  therefore,  the  only  adequate  remedy,  viewed  from 
the  standpoint  of  the  nature  of  the  right  involved,  and  the  only- 
one  that  can  directly  maintain  the  value  of  the  leasehold  interest 
under  the  contracts.  Equity  has  jurisdiction  to  enforce  specific 
performance  of  a  lease.  West  Va.  &c.  Co.  v.  Vina],  14  W.  Va. 
Go?,  (pt.  5  Syl.) ;  Oil  Co.  v.  Oil  Co.,  47  W.  Va.  84,  102;  Beit- 
man  v.  Harness,  42  W.  Va.  433 ;  McGrager  v.  Rood,  47  Cal.  138 ; 
Smith  v.  Church,  107  X.  Y.  610;  Ryder  v.  Robinson,  109  Mass. 
67;  Robinson  v.  Perry,  21  Ga.  183;  68  Am.  Dec.  455;  22  Am. 
&  Eng.  Ency.  Law,  (old  Ed.)  972.  "Equity  assumes  jurisdic- 
tion, however,  (for  specific  performance  of  contracts),  over  all 
manner  of  rights  and  interests  connected  with  real  estate,  for  ex- 
ample, in  addition  to  contracts  which  relate  to  fee-simple  inter- 
ests in  land,  leasehold  estates,  life  estates,  easements,  expectan- 
cies, riparian  rights,  and,  indeed,  any  interest  or  estate,  legal  or 
equitable,  which  arises  out  of  real  property."  26  Am  &  Eng. 
Ency.  Law,  (2d  Ed.)  104. 

Thus  it  appears  that  the  case  arises  under  the  ordinary  equity 
# jurisdiction,  and  not  upon  facts  calling  only  for  the  exercise  of 
the  extraordinary  jurisdiction  by  injunction.  In  such  case,  the 
injunction  becomes  a  mere  process  in  the  exercise  of  ordinary 
equity  jurisdiction.  It  is  a  means  or  agency  used  to  preserve 
the  status  quo  pending  the  determination  of  the  rights  of  the 
parties  in  equity,  and  process  for  executing  the  final  decree,  and, 
in  the  latter  instance,  may  be  either  prohibitory  or  mandatory, 
according  to  the  exigencies  of  the  case.  20  Ency.  PI.  &  Pr.  518 ; 
Wharton  v.  Stoutenburgh,  39  N.  J.  Eq.  299. 
For  the  foregoing  reasons  the  two  decrees  complained  of  will  be 
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reversed,  the  injunctions  perpetuated  and  the  causes  remanded 
for  such  further  proceedings  as  may  be  necessary  to  give  the  ap- 
pellant full  relief  upon  its  said  bills,  according  to  the  principles 
herein  stated  and  the  rules  and  principles  governing  courts  of 
equity. 

Reversed. 


CHARLESTON. 
Lipscomb's  Adm'r  v.  Condon. 

Submitted    September   15,   1004— Decided   December   6,   1904. 

1.  Stock. — Intangible  Property. 

By  the  common  law,  shares  of  stock  In  a  corporation^  being 
in  the  nature  of  choses  in  action,  Intangible  property  Incapa- 
ble of  manual  seizure,  are  not  subject  to  execution  or  attanh 
ment.    They  are  by  statute,     (p.  418). 

2.  Lien  op  Attachment  or  Execution. — Corporation  Stock. 

Section  9  of  chapter  106,  Code  of  1899,  giving  the  plaintiff  in 
an  attachment  proceeding  a  Hen  on  the  personal  property  of 
the  debtor  from  the  time  of  the  levying  of  the  attachment,  or 
serving  a  copy  thereof  on  the  garnishee,  on  all  the  personal 
property,  choses  In  action  and  other  securities  of  the  defendant 
in  the  hands  of  the  garnishee,  and,  on  any  real  estate  of  the 
debtor  levied  on  by  virtue  thereof,  from  the  suing  out  of  the 
same,  Includes  shares  of  corporation  stock  in  the  terms  "per- 
sonal property,  choses  in  action  and  other  securities."    (p.  419). 

3.  Corporation  Stock. — Incorporeal  Property. 

Such  shares  are  personal  estate,  and  a  species  of  incorporeal 
property,     (p.  419). 

4.  Garnishment.  • 

In  his  proceeding  by  the  creditor  of  a*  shareholder  to  subject 
his  shares  to  the  payment  of  his  debt,  the  corporation  In  which 
the  shares  are  held  should  be  made  the  garnishee,     (p.  420). 

5.  Corporation  Stock. — Evidence. 

A  certificate  of  stock  is  not  the  stock  Itself,  but  is  evidence 
of  its  existence  and  ownership,     (p.  420). 

6.  Corporation  Stock.— M uni ment  of  Title. 

Though,  when  issued,  such  certificate  is  a  muniment  of  title, 
it  is  not  essential  to  the  existence  of  the  property  represented 
by  it.     (p.  420). 
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7.       Stock. — Sale  of  Stock — Parol  Assignment. 

A  Certificate  is  not  necessary  to  a  sale  of  shares.  The  ben- 
eficial interest  in  them  is  assignable  by  parol,  the  ownershiip- 
passing  immediately  on  consummation  of  the  sale,  by  force  of 
the  contract,  as  in  the  case  of  ordinary  choses  in  action,  and 
not  by  operation  of  law.     (p.  421). 

&       Stock. — Certificate. — Sale  of  Stocks. 

A  sale  of  shares  for  which  no  certificate  has  been  issued  may 
be  evidenced  by  an  informal  written  Instrument,  executed  and 
delivered  by  the  transferrer  to  the  transferee,  without  a  power 
of  attorney  entitling  the  latter  to  have  the  same  transferred 
on  the  books  of  the  company,     (p.  422). 

9.  Stock. — Sale. — Certificate. 

In  this  State,  a  shareholder  may,  upon  his  demand,  obtain 
a  certificate  of  his  shares,  but,  unless  demanded  by  him,  it 
need  not  be  Issued,  and  he  may  freely  transfer  the  shares  with- 
out it  if  they  are  fully  paid  up,  or  security  for  the  balance  due 
on  them,  satisfactory  to  the  board  of  directors,  be  given,  (p. 
432). 

10.  Stock. — Statute  Construed. 

Section  21  of  chapter  b3  of  the  Code  of  1899,  requiring  cor- 
porations to  keep  transfer  books  and  the  shares  to  be  assigned 
therein,  is  Intended  for  the  protection  and  convenience  of  the 
corporation  and  its  shareholders,     (p.  433). 

11.  Corporation  Records. — Private  Property. 

The  books  and  papers  of  a  private  corporation  under  the 
laws  of  this  State  are  not  public,  but  private,  records  and  doc- 
uments,    (p.  433). 

12.  Stock. — Attaching  Creditor. — Assignee. 

An  unregistered  transfer  of  shares  of  corporation  stock,  for 
which  no  certificate  has  been  issued,  if  made  for  a  valuable  con- 
sideration and  without  fraud,  vests  in  the  transferee  a  title  to 
the  shares  superior  to  the  claim  of  a  subsequent  attaching 
creditor  of  the  transferrer,     (p.  436). 

13.  Execution. — Attachment. — Lien. 

In  the  absence  of  fraud  and  statutory  regulations,  a  creditor 
proceeding  by  execution  or  attachment,  only  obtains  such 
rights  in  the  property  seized  as  his  debtor  had  at  the  time  of 
the  seizure,     (p.  426). 

14.  Creditor. — Chose  in  Action. 

The  rights  of  a  creditor,  respecting  shares  of  corporation 
stock  for  which  certificates  have  not  been  issued,  alleged  to  be 
the  property  of  his  debtor,  are  the  same  as  in  the  case  of  an  or- 
dinary chose  in  action,     (p.  437). 
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15.     Petition. — Isswe. — Jury  Trial.  * 

When,  under  the  provisions  of  section  23  of  chapter  106  of 
the  Code,  a  petition  is  filed  in  a  suit  in  equity  founded  upon  an 
attachment,  setting  up  title  by  purchase,  and  the  plaintiff  in 
the  cause  relies  upon  fraud  in  the  alleged  purchase  to  defeat 
the  claim  of  title  so  set  up,  the  trial  of  the  issue  mus£  be  upon 
the  petition  without  any  other  pleading,  and  by  jury,  unle* 
trial  by  jury  is  waived,     (p.  439). 

J. 6.     Equity. — Jury  Trial. — Issue  Out  of  Chancery. 

In  such  case,  it  is  reversible  error  to  hear  and  determine  the 
issue  upon  the  petition,  and  answer  thereto  and  depositions  of 
witnesses,  according  to  tne  rules  and  principles  governing 
courts  of  equity,     (p.  443). 

17.     Jury  Trial. — Waiver. — Record. 

Waiver  of  the  right  of  trial  by  jury  must  be  by  consent  en- 
tered of  record.  It  cannot  be  merely  inferred  from  the  fact 
that  the  court  trjed  the  case  without  objection,     (p.  445). 

Appeal  from  Circuit  Court,  Tucker  County. 
Bill  by  Lipscomb's  administrator  against  Levi  Z.  CoHdon  and 
Albert  X.  Horner.    Decree  for  plaintiff,  and  defendants  appeal 

Reversed. 

Vf.  B.  Maxwell  and  C.  W.  Dailey,  for  appellants. 
F.  M.  Eeynolds  and  J.  P.  Scott,  for  appellee. 

POFFENBARGER,  PRESIDENT : 

This  is  a  suit  in  equity  against  a  non-resident  defendant,  to 
subject  to  the  payment  of  a  debt,  amounting  te  five  thousand 
dollars  and  interest,  by  process  of  attachment  and  garnishment, 
certain  shares  of  stock  in  a  corporation  which,  the  bill  allege*, 
are  the  property  of  the  defendant.  The  case  presents  a  number 
of  questions  which  seem  ne\er  to  have  been  passed  upon  by  this 
Court. 

In  the  absence  of  any  statute  upon  the  subject,  shares  of 
stock  in  a  corporation  are  not  subject  to  execution.  Cook  on 
Cor.,  section  4SCT;  Clark  Cor.  1147.  By  that  law,  intangible 
property  incapable  ■  of  manual  seizure  and  delivery  cannot  be 
taken  on  execution.  Attachment  being  a  purely  statutory  rem- 
edy, reaches  only  such  property  as  is  made  subject  to  it  by  the 
statute.     Hence,  if  the  statutes,  governing  the  remedy  by  at- 
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tachment,  do  not  make  shares  liable  under  it,  it  is  clear  that  they 
cannot  be  subjected  to  the  payment  of  debts  by  such  proceeding. 
Drake  Attach,  section  244;  Haley  v.  Reid,  16  Ga.  437;  Foster 
v.  Potter,  37  Mo.  525;  Howe  v.  Starkweather,  17  Mass.  240. 

By  section  20  of  chapter  53  of  the  Code  of  1899,  it  is  declared 
that  such  shares  shall  be  deemed  personal  estate.  Section  9  of 
chapter  106  gives  the  plaintiff  in  an  attachment  proceeding  a 
lien,  from  the  time  of  the  levying  of  his  atachment,  or  serving 
a  copy  thereof,  as  provided  in  that  chapter,  "upon  the  personal 
property,  choses  in  action,  and  other  securities  of  the  defendant 
against  whom  the  claim  is,  in  the  hands  of,  or  due  from  any 
garnishee,  on  whom  it  is  so  served."  By  these  provisions,  the 
legislature  has  expressly  made  choses  in  action  liable  to  garnish- 
ment, and  shares  of  corporate  stock  are  almost  universally 
held  by  the  courts  to  be  property  of  that  nature.  Thomp.  Com. 
Cor.,  sections  1070,  2587,  4571;  Cook  Cor.  section  123;  Clark 
Cor.  section  377.  If  there  were  no  adjudications  upon  the 
subject,  there  would  be  no  reason  to.  hestitate  in  saying  that 
shares  of  stock  are  subject  to  attachment,  under  these  statutes. 
Although  this  Court  has  not  construed  them,  similar  statutes 
have  been  passed  upon  in  many  of  the  States.  In  Railroad  Co. 
v.  Payne,  29  Grat.  502,  shares  in  a  railroad  company  were  held 
liable  under  a  statute  which  made  the  attachment  a  lien  upon 
All  the  "estate"  of  the  debtor.  In  delivering  the  opinion  of  the 
court,  Moncure,  President,  said  such  shares  were  plainly  within 
the  letter,  as  well  as  the  spirit,  of  the  law.  In  Bank  v.  Byram, 
131  111.  92,  it  was  held  that  the  words  "rights  and  effects"  of 
the  debtor  in  the  general  attachment  law  were  broad  enough  to 
cover  shares  of  stock.  In  Curtis  v.  Steever,  36  X.  J.  L.,  304, 
the  words  "rights  and  credits"  in  the  general  attachment  law 
were  sufficient.  It  is  now  well  settled  by  the  authorities  that, 
in  the  absence  of  any  statutory  provision  to  the  contrary,  shares 
of  stock,  although  incorporeal  in  their  nature,  are  personal 
property.  Clark  Cor.  1142,  1143.  As  our  statute  makes  them 
personal  property  and  subjects  apparently  all  forms  of  property 
to  the  process  of  attachment,  by  giving  a  lien  on  the  real  es- 
tate, personal  property  and  chases  in  action  and  other  securi- 
ties of  the  debtor,  it  would  be  very  difficult  to  find  a  plausible 
technical  ground  upon  which  to  except  them,  and  utterly  im- 
possible to  say,  in  view  of  the  vast  amount  of  money  and  prop- 
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erty  represented  by  corporation  stock  and  the  extent  of  its  use 
for  purposes  of  credit,  that  the  legislature  did  not  intend  that 
it  should  be  subject  to  the  attachment  laws. 

Nor  can  there  be  any  doubt  that,  in  the  matter  of  procedure, 
the  corporation  itself  may  be  made  the  garnishee.  Whatever 
interest  the  shareholder  has,  is  in  the  custody  and  control  of  the 
corporation.  A  share  of  the*  capital  stock  of  a  corporation  is 
the  interest  or  right  which  the  owner  has  in  the  management  of 
the  corporation,  in  its  surplus  profits,  and,  upon  dissolution, 
in  all  of  its  assets  remaining  after  the  payment  of  its  debts. 
Clark  Cor.  1141.  The  certificate  of  stock  representing  the 
share  of  the  owner,  may  be  in  the  hands  of  some  person  other 
than  the  debtor  or  the  corporation,  but  the  certificate  is  not  the 
share  itself.  For  most  purposes,  it  is  not  regarded  as  property, 
but  only  as  evidence  of  the  existence  and  ownership  of  the 
shares  named  and  described  in  it.  10  Cyc.  588.  Where  the 
proceeding  to  subject  stock  by  attachment  is  under  the  general 
attachment  laws,  the  corporation  is  made  the  garnishee.  Rail- 
road Co.  v.  Payne,  29  Grat.  502.  Special  statutes  usually  make 
the  corporation  the  garnishee.     Drake  Attach,  section  259. 

In  this  ca<c\  the  stock,  against  which  the  proceeding  is,  stands 
on  the  books  of  the  company  in  the  name  of  the  debtor,  but 
is  claimed  by  a  third  party  under  an  alleged  purchase  thereof 
from  the  debtor,  made  long  before  the  order  of  attachment  was 
served  upon  the  company,  in  fact,  years  before  this  suit  was 
brought.  Is  the  lien  of  the  attachment  superior  to  the  title  of 
the  purchaser?  The  assignment  of  the  shares  was  not  made 
by  delivery  of  share  certificates,  but  by  a  mere  written  assign- 
ment of  the  shareholder  to  the  purchaser,  specifying  the  num- 
ber of  shares.  It  does  not  appear  that  any  certificate  had  ever 
been  issued,  nor  that  any  demand  for  the  transfer  of  the  stock 
from  the  seller  to  the  buyer  on  the  books  o/  the  company  had 
ever  1  "n  mnd'\  TN»  circuit  court  found  and  held  that,  frr 
the  purposes  of  this  suit,  the  stock  was  the  property  of  the 
debtor,  and  decreed  it  to  be  sold,  but,  whether  it  did  so  upon  the 
ground  that  the  sale  \va<  frudulent,  or  that  an  unregistered 
transfer  of  the  stock  is  not  good  as  against  an  attaching  credi- 
tor, does  not  appear. 

"The  decided  weight  of  authority  holds  that  he  who  pur- 
chases for  a  valuable  consideration  a  certificate  of  stock  is  pro- 
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tected  in  his  ownership  of  the  stock,  and  is  not  affected  by  a 
subsequent  attachment  or  execution  levied  on  such  stock  for 
the  debts  of  the  registered  stockholder,  even  though  such  pur- 
chaser has  neglected  to  have  his  transfer  registered  on  the  cor- 
porate books,  thereby  allowing  his  transferrer  to  appear  to  be 
the  owner  of  the  stock  upon  which  the  attachment  or  execution 
is  levied."  Cook  Cor.  section  487.  This  author  says  it  is  so 
lield  in  New  York,  Pennsylvania;  New  Jersey,  Michigan,  Min- 
nesota, Missouri,  Delaware,  Nebraska,  Tennessee,  Kentucky, 
Louisiana,  Mississippi,  Texas  and  Washington,  independently 
-of  any  statute  on  the  subject.  In  a  large  number  of  States,  the 
purchaser  in  such  case,  is  protected  by  statute.  In  still  other 
States,  a  purchaser  does  not  acquire  any  right  to  the  stocl?  as 
against  an  attaching  creditor  of  the  debtor,  unless  it  is  trans- 
ferred to  him  on  the  books  of  the  company  before  levied  upon. 
The  difference  in  the  decisions  is  attributable,  for  the  most 
part,  to  the  peculiar  terms  of  the  statutes  of  the  several  States, 
bearing  upon  the  question,  and  to  differences  in  construction 
of  like  and  similar  statutes  by  the  eourts  of  different  States. 
Where  there  is  no  statute,  expressly  or  impliedly  forbidding  a 
sale  of  stock  without  registration,  it  is  generally,  if  not  univer- 
sally, held  that  the  purchaser  takes  the  legal  title  without  a 
transfer  of  the  stock  on  the  books.  Even  in  those  jurisdictions, 
in  which  the  statute  declares  that  the  stock  shall  be  transfer- 
Table  only  on  the  books  of  the  corporation,  it  is  held  that  an 
unregistered  transfer  or  assignment  gives  the  purchaser  a  per- 
fect equitable  title  as  between  him  and  the  assignor,  and  any 
person  claiming  under  the  latter.  The  reasoning  of  the  court  in 
Scripture  v.  Francestown  Soapstonc  Co.,  50  N.  H.  571,  on  this 
subject  seems  to  be  in  perfect  consonance  with  the  rules  and 
principles  upon  which  contracts  and  rights  of  property  stand. 
The  court  said,  in  part :  "It  seems  too  clear  for  argument  that 
the  ownership  of  the  shares  passes  from  the  seller  to  the  buyer 
by  force  of  the  contract  of  sale,  and  not  by  operation  of  law; 
and  if  that  be  so,  the  buyer's  title,  so  far  as  the  seller  is  con- 
cerned, attaches  the  moment  this  contract  is  fully  consum- 
mated between  them.  This  kind  of  property,  being  an  intan- 
gible right,  somewhat  akin  to  the  right  to  receive  money  due 
upon  a  bond  or  other  chose  in  action,  is  incapable  of  actual 
manual  delivery.    All  the  seller  can  do,  that  corresponds  at  all 
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to  the  delivery  of  personal  chattels  in  other  cases  of  sale,  ie,  to 
hand  over  to  the  buyer  his  certificate,  with  a  sufficient  assign- 
ment by  deed  or  otherwise,  to  entitle  him  to  a  transfer  of  the 
shares  on  the  books  of  the  company.  When  the  seller  has  done 
this,  hi^  power  and  duty  in  the  matter  are  ended,  and  it  is  at 
the  option  of  the  purchaser  whether  the  transfer  shall  be  record- 
ed or  not.  If  the  purchaser  omits  to  have  the  record  made,  he 
can  claim  no  rights  as  a  member  of  the  corporation ;  and  he  also 
incurs  the  further  risk  of  having  his  title  defeated  by  a  subse- 
quent attachment  or  sale  to  a  bona  fide  purchaser.  It  is  difficult 
to  see  any  substantial  difference  between  the  position  of  this- 
plaintiff  after  the  sale  and  assignment  of  the  shares  to  him  by 
the  owner  and  before  a  transfer  was  made  on  the  books,  and 
that  of  the  grantee  in  a  deed  of  land  before  his  deed  is  re- 
corded. In  both  cases  the  seller  has  parted  with  his  title,  and, 
as  to  him,  the  buyer  has  acquired  it.  It  is  only  third  persons 
in  either  case  whose  rights  or  interests  are  affected  by  the  omis- 
sion. In  the  case  of  an  unrecorded  deed,  the  grantor  continues 
to  be  clothed  with  evidence  of  ownership  after  the  conveyance, 
rery  similar  to  that  which  remains  with  the  seller  of  shares  be- 
fore the  transfer  has  been  entered  on  the  books.  The  record 
shows  that  he  is  still  the  owner  of  the  land,  when  in  fact  h$  is 
not;  and,  so  far  as  any  interest  a  creditor  can  have  in  the  mat- 
ter is  concerned,  the  same  is  precisely  true  in  the  case  of  shares 
in  a  corporation  sold  but  not  transferred  on  the  books.  The 
statutes  which  we  hold  require  the  transfer  of  shares  to  be  en- 
tered on  the  books  of  the  corporation  kept  for  that  purpose,  are 
certainly  no  more  explicit  and  absolute  than  that  which  requires 
the  recording  of  deeds.  The  object  of  the  law,  so  far  as  credi- 
tors are  concerned,  is  the  same  in  both  cases.  As  between  thft 
parties  the  title  passses  by  contract  and  not  by  the  record  in 
both  cases  alike." 

It  is  to  be  observed  that  the  New  Hampshire  court  holds  that 
the  statute  making  the  stock  transferable  only  on  the  books  of  the 
company  is  in  the  nature  of  a  registration  law  for  the  benefit  of 
purchasers  and  creditors,  in  consequence  of  which,  an  unregis- 
tered purchase  is  not  good  against  a  subsequent  attachment,  but 
it  does  hold  that,  as  between  the  parties,  the  equitable  title  passes, 
notwithstanding  the  statute.  Many  of  the  courts  hold  that,  un- 
der such  a  statute,  the  legal  title  passes  as  between  the  parties, 
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while  only  an  equitable  title  passes  as  against  the  corporation 
and  bona  fide  purchasers.  Clark  Cor.  1785.  "In  those  states  in 
which  an  unregistered  transfer  conveys  the  legal  title  to  the 
shares,  and  not  merely  an  equitable  title,  an  unregistered  trans- 
fer will  neeessarily  convey  a  good  title  as  against  subsequent  at- 
taching or  execution  creditors  of  the  transferrer,  whether  the 
latter  has  notice  of  the  transfer  before  his  levy  or  not,  unless  the 
circumstances  are  such  as  to  estop  the  transferee  to  set  up  his 
title,  or  the  transfer  is  fraudulent  as  against  the  creditors  of  the 
transferrer.  In  those  jurisdictions  in  which  it  is  held  that  the 
legal  title  remains  in  the  transferrer,  the  courts  have  not  agreed 
as  to  the  effect  of  an  unregistered  transfer  as  against  an  attach- 
ing or  execution  creditor  of  the  transferrer."  Clark  Cor.  1794. 
"If  a  transfer  on  the  books  of  a  corporation  is  not  required  by 
the  charter  or  by-laws,  nor  by  any  general  law,  it  is  not  necessary 
to  give  a  transferee  a  perfect  title.  In  such  a  case,  a  transfer  by 
delivery  of  the  certificate  of  stock  duly  assigned,  although  not 
registered  on  the  books  of  the  corporation,  will  prevail  in  all  jur- 
isdictions over  a  subsequent  attachment  %  a  creditor  of  the 
transferrer,  whether  he  had  notice  of  the  transfer  or  not.  And 
the  same  is  true  where  registration  of  transfers  is  required  by 
statute,  riot  for  all  purposes,  nor  for  the  protection  of  creditors, 
but  Merely  for  the  protection  of  the  corporation  and  its  creditors. 
"It  requires  a  clear  provision  of  the  charter  itself,  or  of  some 
statute,"  said  the  Massachusetts  court,  "to  take  from  the  owner 
of  such  property  the  right  to  transfer  it  in  accordance  with^ 
known  rules  of  the  common  law.  And  by  those  rules,  the  deliv- 
ering of  a  stock  certificate,  with  a  written  transfer  of  the  same  to 
a  bona  fide  purchaser,  is  a  sufficient'  delivery  to  transfer  the  title 
as  against  a  subsequent  attaching  creditor."  Clark.  Cor.  1798, 
citiag  Boston  Music  Hall  Ass'n  v.  Cory,  129  Mass.  435.  In  the 
earlier  Massachusetts  cases,  the  contrary  of  this  doctrine  had 
been  held,  and  since  the  decision  of  the  case  just  referred  to,  the 
legislature  of  that  State,  has  passed  a  statute  conforming  to  the 
principles  announced  therein. 

In  Continental  Bank  v.  Elliott  National  Bank,  7  Fed.  Eep. 
369,  holding  that  an  unrecorded  transfer  of  national  bank  stock 
will  take  precedence  of  a  subsequent  attachment  in  belfalf  of  a 
creditor  without  notice,  Lowell,  Judge,  delivering  the  opinion, 
discusses  the  question  most  lucidly  and  exhaustively,  reviewing 
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many  of  the  authorities,  both  American  and  English.  In  speak- 
ing of  the  statutes  concerning  transfers  of  the  shares  upon  the 
books  of  the  company,  he  says :  "Xo  doubt  it  is  sometime  intend- 
ed as  a  record  of  persons  liable  for  the  debts  of  the  company,  and 
is  so  in  the  case  of  national  banks;  but  the  great  weight  of 
authority  is  that  it  is  not  intended  for  the  benefit  of  creditors  of 
the  individual  shareholder.  Some  of  the  courts  hold  that  the 
unrecorded  transfer  passes  only  an  equitable  title;  others,  that 
it  gives  a  legal  title.  I  assume  that  by  the  decisions  in  the  courts 
of  the  United  States  only  an  equitable  title  is  acquired.  That 
point  is  unimportant."  Again  he  says,  at  page  371 :  "It  is  a 
general  rule  that  creditors,  whether  they  proceed  by  an  attach- 
ment on  mesne  process,  seizure  on  execution,  creditor's  bill,  or 
through  an  assignee  in  bankruptcy,  must  take  their  debtor's 
property  subject  to  all  equitable  as  well  as  legal  charges,  liens, 
oi  opposing  titles.  Willis  J.,  in  giving  judgment  in  the  Queen's 
bench  in  1868,  in  a  case  quite  analogous  to  this,  against  the  right 
of  seizing  shares  of  the  apparent  owner,  said  that  it  was  a  rule 
applied  by  that  court  more  than  a  hundred  years  before,  in  the 
analogous  case  of  the  statutory  execution  tinder  the  bankrupt  law, 
that  the  creditors  can  have  no  more  than  a  debtor  was  entitled  to 
in  equity  or  at  law.  Pickering  v.  Ilfracombe  Ry.  Co.,  L.  R.  3  C. 
F.  235,  251.  It  has  been  the  law  of  the  Lord  Mayor's  Court  in 
London,  from  the  time  of  Richard  I.,  that  an  equitable  assign- 
ment of  a  chase  in  action  should  prevail  against  an  attachment 
Westoby  v.  Day,  2  E.  &  B.  605.  This  application  of  the  rule  ob- 
tains in  Massachusetts,  and  in  the  United  States  generally, 
though  a  few  courts  hold  otherwise."  It  is  proper  to  say  here 
that  it  is  the  rule  in  this  State.  Neill  &  EUingham  v.  Produce 
Co.,  41  W.  Va.  37,  58;  Wall  v.  Railroad  Co.,  52  W.  Ya.  485, 
492;  B.  &  0.  R.  R.  Co.  v.  McCullough,  12  Grat.  595. 

Except  in  those  cases  in  which  a  statute  is  held  to  have  inhib- 
ited any  transfer  except  on  the  books  of  the  company,  the  deliv- 
ery of  the  certificate  with  an  assignment  to  the  transferee  passes 
either  a  legal  or  an  equitable  title  to  the  shares,  but  in  this  case, 
no  certificates  appear  to  have  been  issued,  and  there  was  no  de- 
livery of  any  certificate  between  the  parties.  The  only  evidence 
of  the  assignment  is  a  written  instrument  not  under  seal  pur- 
porting to  make  over,  transfer  and  assign,  for  a  valuable  consid- 
eration, the  shares  therein  described.     Is  this  sufficient  to  pass 


Digitized  by 


Google 


"W.  Va.]  Lipscomb  v.  Coxdon.  425 

any  title?  The  shares  exist  independently  of  any  certificate. 
They  are  a  species  of  incorporeal  property.  "A  share  certificate 
is  merely  the  paper  representative  of  an  incorporeal  right  and 
.stands  on  a  footing  similar  to  that  of  other  muniments  of  title. 
It  is  not  in  itself  property,  but  is  merely  the  symbol  or  paper  evi- 
dence of  property;  hence,  the  proprietary  right  may  exist  with- 
out a  certificate."  10  Cyc.  588.  "This  legal  relation  and  pro- 
prietary interest,  on  which  it  is  based,  are  quite  independent  of 
the  certificate  of  ownership,  which  is  a  mere  evidence  of  title. 
The  complete  fact  of  title  may  very  well  exist  without  it."  Mr. 
Justice  Matthews,  in  National  Bank  v.  Watsontown  Bamk,  105 
U.  S.  21?,  222.  "Millions  of  dollars  of  capital  stock  are  held 
without  any  certificate;  or,  if  certificates  are  made  out,  without 
their  ever  being  delivered.  A  certificate  is  authentic  evidence  of 
title  to  stock;  but  it  is  not  the  stock  itself,  nor  is  it  necessary 
to  the  existence  of  the  stock.  Crumlish  v.  Railroad  Co.,  40  W. 
Va.  627.  It  certifies  to  a  fact  which  exists  independently  of  it- 
self. AhA  an  actual  subscription  is  not  necessary.  There  may 
be  a  virtual  subscription,  deducible  from  the  acts  and  conduct  of 
the  party."  Mr.  Justice  Bradley,  in  Pacific  National  Bank  v. 
Eaton.  141  17.  S.  227,  234.  Other  cases  to  the  same  effect  are, 
First  National  Bank  v.  Gifford,  47  la.  575;  Brigham  v.  Mead, 
10  Allen  (Mass.)  245 ;  Curtis  v.  Crossley,  59  K".  J.  Eq.  358,  361 ; 
Agr.  Bank  v.  Burr,  11  Me.  256;  Cattle  Co.  v.  Burns,  Walker  & 
Co.,  82  Tex.  SO,  56. 

A  share  of  stock  being  an  incorporeal  right,  incapable  of 
manual  delivery,  and  the  certificate  being  nothing  more  than 
■evidence  of  its  existence  and  of  title  to  the  share  in  the  holder, 
it  is  obvious  it  may  be  assigned  without  a  certificate  and  in 
the  mode  adopted  by  the  defendant  here  and  his  transferee,  but, 
for  this,  there  is  authority.  "Subscription  rights  in  a  pro- 
posed corporation  need  not  be  evidenced  by  written  instrument 
in  any  particular  form,  but  may  be  established  by  parol.  A 
subscription  right  in  a  proposed  corporation  is  assignable  by 
parol,  and  ownership  passes  immediately  on  consummation  of 
the  sale,  and  by  force  thereof,  and  not  by  operation  of  law/' 
Manchester  St.  Ry.  Co.  v.  Williams,  52  Atl.  Rep.  461.  A  certi- 
ficate of  stock  is  important  for  many  purposes,  but  not  for  the 
purpose  of  a  transfer  as  between  parties.  Id.  464;  Brigham  v. 
Mead,  10  Allen,  245;  Field  v.  Pierce,  102  Mass.  253,  261; 
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Cattle  Co.  v.  Burns,  Walker  &  Co.,  82  Tex.  56 ;  Baker  v.  Wasson, 
53  Tex.  150;  Agr.  Bank  v.  Burr,  11  Me.  256,  267;  Curtis  v. 
Crossley,  59  N.  J.  Eq.  351.,  361. 

As,  by  the  assignment  or  transfer  from  the  debtor  to  his 
transferee,  evidenced  by  the  informal  written  instrument  exe- 
cuted and  delivered  by  the  former  to  the  latter,  title  to  the 
stock,  legal  or  equitable,  passed,  what  is  the  status  of  that  title 
as  against  thte  attaching  creditor,  tssuming  that  it  is  only  the 
equitable  title?  In  addition  to  the  authorities  already  noted 
as  maintaining  its  superiority  to  the  attachment  lien,  the  fol- 
lowing is  quoted  from  that  latest  and  invaluable  work,  Cyclo- 
pedia of  Law  and  Procedure,  Vol.  4  p.  632 :  "The  right  of  a 
creditor  to  property  attached  must  be  determined  by  the  state 
of  the  title  at  the  time  the  attachment  was  made,  and  in  the 
absence  of  fraud  and  statutory  regulations,  he  only  obtains  the 
rights  which  the  debtor  had  in  the  property  at  the  time,  for 
the  creditor  is  not  in  the  position  of  a  bona  fide  purchaser." 
The  rule  applies  where  tfie  debtor  holds  title  to  property  sub- 
ject to  a  valid  outstanding  charge  or  lien,  whether  the  lien 
arises  by  agreement  of  parties,  by  operation  of  law  or  a  prior 
garnishment.  Id.  633.  The  only  exception  to  the  rule,  inde- 
pendent of  statute,  is  that  of  the  participation  of  the  adverse 
claimant  in  the  fradulent  purpose  of  the  debtor,  in  which  con- 
nection it  is  to  be  noted  that,  in  the  case  of  a  sale  of  personal 
property,  retention  of  possession  by  the  seller  is  strong  evidence 
of  fraud,  when  the  sale  obstructs  the  rights  of  a  creditor.  Id. 
635.  It  makes  the  sale  prima  facie  fraudulent.  Davis  v.  Tur- 
ner, 4  Grat.  422;  Forkner  v.  Stuart,  6  Grat.  198;  Dance  v. 
Seamon,  11  Grat.  778;  B.  £-  0.  R.  R.  Co.  v.  Glenn,  28  lid.  287, 
324.  What  effect  this  rule  of  evidence  is  to  have  is  an  inquiry 
which  more  properly  arises  on  the  question  of  the  validity  of 
the  sale,  to  be  disposed  of  in  a  subsequent  portion  of  this  opinion. 

As  a  rule  those  courts  which  hold  an  unregistered  transfer 
not  good,  as  against  the  creditors  of  the  transferrer,  do  not  put 
it  upon  the  ground  that  the  presence  of  the  shares  on  the  books 
of  the  corporation  in  the  name  of  the  transferrer,  after  the  sale, 
is  tantamount  to  the  retention  of  the  possession  of  tangible 
personal  property  after  sale,  and  is,  therefore,  evidence  of 
fraud.  The  supreme  court  of  Xew  Hampshire,  in  Pinkerton 
v.  Railroad  Co.,  42  X.  H.  424,  and  in  Scripture  v.  Soapstone 
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Co.,  50  X.  H.  571,  puts  it  partially  upon  that  ground.  In  the 
former  case,  the  court  said  that  the  legislature  had  made  plain 
its  intention  that  the  entry  upon  the  stock  record  should  he  the 
appropriate  indication  of  ownership,  as  it  had  made  provision 
in  regard  to  returas  of  stock  by  the  clerks  or  treasurers  for  the 
purposes  of  taxation,  private  liability  and  attachment,  and,  in 
the  case  of  manufacturing  corporations,  had  ordained  by  ex- 
press provision  that  a  transfer  of  stock  should  avail  nothing 
against  an  attachment  until  entered  upon  the  corporation 
records.  Whether,  in  the  absence  of  such  statute,  the  court 
would  have  arrived  at  the  same  conclusion  nobody  can  tell,  but 
there  is  no  reason  to  assume  that  it  would.  In  1887,  the  legisla- 
ture of  that  State  made  an  unregistered  transfer  good  against 
an  attachment.  Laws  of  1887,  chapter  16.  In  Connecticut,  the 
original  idea  was  that  no  title,  either  legal  or  equitable,  could 
pass  by  a  transfer  unless  recorded  on  the  books  of  the  corpora- 
tion. Marlborough  Mfg.  Co.  v.  Smith,  2  Conn.  579;  Northrop 
v.  Turnpike  Co.,  3  Conn.  544;  Northrop  v.  Curtis,  5  Conn. 
246;  Oxford  Turnpike  Co.  v.  Bunnel,  6  Conn.  552.  This  posi- 
tion, however,  was  abandoned  in  Colt  v.  Ives,  31  Conn.  25,  pro- 
pounding the  quaere,  whether  by  an  unregistered  transfer,  an 
equitable  title  passed,  and  holding  that,  if  so,  it  was  not  good 
against  an  attaching  creditor,  unless  the  transferee  did  all  he 
coidd  to  have  the  transfer  made  before  the  attachment  was 
levied.  The  statutes  of  Connecticut  seem  not  to  have  been  so 
rigid  in  their  requirements  in  respect  to  the  registration  of  stock 
as  those  of  New  Hampshire.  The  court,  in  the  case  last  cited, 
after  referring  to  the  rule  that  possession  of  tangible  property- 
is  an  indication  of  ownership,  says:  "So  in  respect  to  the  as- 
signment of  ordinary  choses  in  action,  there  must  be  notice  of 
an  assignment  to  the  debtor — the  assignment  convening  but  an 
equitable  interest  in  the  thing,  and  notice  to  a  trusteo  being  in 
equity  the  ordinary  and  only  practicable  mode  in  which  an  as- 
signee can  protect  his  interest.  And  in  the  case  of  the  purchase 
of  stock  in  a  corporation,  there  must  be  such  a  transfer  of 
it  las  the  legislature  in  the  charter  or  by  statute  prescribes;  and 
notice  of  the  assignment  of  choses  in  action,  and  the  transfer 
required  by  statute  of  corporate  stock,  stand  in  lieu  of  the  tak- 
ing and  retaining  of  the  possession  of  personal  chattels  sold, 
being  the  only  possession  the  nature  of  the  property  admits  of/* 
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As  to  choses  in  action,  this  is  good  law  when  applied  to  the 
case  of  a  subsequent  purchaser  for  value  and  without  notice. 
But  is  it  good  law  as  to  a  creditor  whoso  rights  rise  no  higher 
than  that  of  his  debtor?  That  it  is  not  considered  sound  even 
in  Connecticut  is  evidenced  by  later  decisions  of  that  court, 
in  Morn/  v.  Hawkins,   5?  Conn.  4*58,  the  court  said:    uIn  the 
.absence  of  fraud,  stock  mar  stand  in  the  name  of  one  which 
belongs  to  another,  without  being  liable  to  attachment  for  the 
•debts  of  the  nominal  owner.    This  must  be  so  as  to  all  creditors 
who  have  not  been  misled  or  deceived  by  it,  and  as  to  those 
who  are  advised  as  to  the  true  state  of  the  title."    This  propo- 
sition was  referred  to  in  Skiff  v.  Stoddard,  63  Conn.  198,  as 
established  Connecticut  law.    In  New  York  Commercial  Co.  v. 
Francis,  83  Fed.  Rep.  769,  the  proposition  is  applied  as  sound 
Connecticut  law,  the  court  saying  in  its  opinion:  "It  is  one 
which  we  are  satisfied  is  in  accordance  with  the  general  rule, 
and  with  the  principles  of  justice,  unless  the  equitable  owner 
is  prevented  by  an  estoppel  from  showing  the  truth,    or  there 
has  been  some  illegality  or  violation  of  a  statutory    require- 
ment."      In  Alabama,  an  unregistered  transfer  is  not  good 
against  an  attachment,  because  the  statute  expressly  declares 
that  the  holder  of  stocks  in  corporations  must  have  the  same 
transferred  on  the  books  of  the  company  within  fifteen  days, 
•else  the  same  shall  be  void  as  to  bona  fide  creditors  and  subse- 
quent purchasers  without  notice.    In  Arkansas,  the  statute  gives 
precedence  to  the  attachment  unless  a  certificate  of  transfer  is 
filed  with  the  county  clerk.     In  California,  Colorado  and  New 
Mexico,  the  statute  declares  that  no  transfer  *f  stock  shall  be 
valid  for  any  purpose  whatever  until  entered  on  the  corpor- 
ate books.     In  Indiana,  the  attachment  prevails  because  the 
statute  declares  that  stock  shall  be  transferable  on  the  corpor- 
ate books  and  not  otherwise.     In  Iowa,  the  statute  says  trans- 
fers shall  not  be  valid  except  as  between  the  parties  until  a 
registry  is  had  on  the  corporate  books.     See  Cook  Cor.  section 
49,  note  5.    In  Vermont,  the  statutes  were  much  like  those  of 
Xew  Hampshire  when  Cheever  v.  Meyer,  32  Vt.  66,  was  decided, 
and  the  decision  was  rested  wholly  upon  statutory  grounds, 
treating  the  statutes  as  a  registration  law  for  the  protection  of 
creditors  and  subsequent  purchasers  without  notice.    The  early 
cases  in  Massachusetts,  giving  preeedemce  to  the  attachment. 
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rested  upon  the  same  ground.  In  Fisher  v.  Bank,  5  Gray  373,. 
holding  that  shares  in  a  bank  whose  charter  provides  that  they 
shall  "be  transferable  only  at  the  banking  house  and  on  its 
books,"  cannot  be  transferred  in  any  other  way  so  as  to  give  the 
transferee  a  good  title  against  a  creditor  of  the  vendor  who- 
attaches  them  without  notice  of  the  transfer,  the  decision  was 
based  wholly  upon  the  statute.  As  before  stated,  this  rule  has 
been  overturned  in  that  State  by  a  statute.  Before  the  passage 
of  the  statute,  the  court,  in  Dickinson  v.  National  Bank,  129 
Mass.  279,  in  construing  the  United  States  statute  concerning 
national  banks,  which  did  not  say  the  stock  was  transferable 
only  on  the  books  of  the  bank,  although  the  by-laws  of  the  cor- 
poration did  say  so,  held  that  an  unregistered  transfer  must 
prevail  over  an  attachment  in  favor  of  a  creditor  of  the  trans- 
ferrer. 

The  proposition  asserted  in  Colt  v.  Ives,  31  Conn.  35,  the 
soundness  of  which  has  been  hereinbefore  questioned,  is  the 
doctrine  asserted  in  Dearie  v.  Hall,  3  Russell  1,  and  confirmed 
in  Foster  v.  Cockrcll,  3  CI.  &  Fin.  466,  to  the  effect  that  of  two 
innocent  purchasers  of  a  merely  equitable  interest,  he  shall  be 
preferred  who  first  gives  notice  to  the  trustee  or  holder  of  the 
legal  title.  The  Connecticut  court  seems  to  have  treated  a 
creditor  as  standing  on  the  same  footing  as  a  purchaser  for  value 
without  notice.  The  fallacy  and  unsoundness  of  it  is  clearly 
shown  in  the  opinion  in  Continental  Bank  v.  Elliott  National 
Bank,  7  Fed.  Eep.  269,  3T5. '  Lowell,  J.,  said:  "1.  Though 
the  corporation  is  for  some  purposes  a  trustee  for  the  share- 
holders, the  latter  have  an  independent  legal  property  in  their 
shares  which  they  can  convey,  and  whether  their  actual  convey- 
ance is  legal  or  equitable  is  of  no  consequence.  2.  The  doc- 
trine applies  in  England  only  to  purchasers,  and  not  to  credit- 
ors seizing  or  attaching,  even  though  a  statute  gives  a  right  to 
seize  all  shares  standing  in  the  debtors  name  in  his  own  right. 
This  statute  was  once  held  by  the  Queen's  Bmeh  to  mean  that 
the  creditor  might  seize  what  the  register  showed  to  be  ap- 
parently the  property  of  the  debtor,  (Watts  v.  Porter,  3  E.  & 
B.  743;)  but  this  has  been  overruled,  on  the  ground  that  the 
legislature  cannot  be  supposed  to  have  intended  to  take  one 
man's  property  for  another  man's  debt,  without  the  most  ex- 
plicit statement  of  such  a  purpose;  and  therefore  the  'right* 
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Tefers  to  the  equitable  as  well  as  legal  right.  Dunster  v.  Lord 
Glengall,  3  Ir.  Ch.  47;  Scott  v.  Lord  Hastings,  4  K.  &  J.  633; 
Beavan  v.  Earl  of  Oxford,  6  D.  M.  &  G.  524;  Eyre  v.  McDon- 
.ald,  9  H.  L.  619;  Robinson  v.  Nesbitt,  L.  R.  3  C.  P.  264;  Pick- 
ering v.  Ilfracombe  Railway  Co.,  1  E.  3  C.  P.  235;  Gill  v. 
Continental  Ga$  Co.  L.  R.  7  Ex.  619.  A  few  courts  in  this 
country  have  carried  the  doctrine  of  Dearie  v.  Hall  so  far  as  to 
uphold  the  garnishment  of  a  non-negotiable  debt  which  had  been 
equitably  assigned  without  notice.  We  have  already  seen  that 
this  is  not  the  law  in  England  nor  in  Massachusetts.  Neither 
is  it  the  law  of  the  United  States  generally.  Drake,  Attach- 
ments, c.  24;  Cornich  v.  Ricl'ards,  3  Lea.  1.  The  supreme 
court  of  Tennessee  in  that  case  refused  to  extend  the  rule  to 
shares  of  stock,  though  it  applies  in  that  state  to  choses  in 
action.  As  shares  are  not  chosen  in  action,  and  as  attaching 
creditors  are  not  purchasers,  Dearie  v.  Hall  is  not  in  point." 

We  have  a  statute  on  this  subject,  and  it  does  not  extend 
the  principle  so  as  to  protect  creditors.  Assignees  of  choses 
in  action  are  required  to  "allow  all  just  discounts,  not  only 
against  themselves,  but  against  the  assignors,  before  the  de- 
fendant had  notice  of  the  assignment."  Code,  chapter  100, 
section  1.  Discounts  are  not  the  debts  of  the  assignor  or  as- 
signee.^ 

Another  statute  gives  the  right  to  any  person  to  set  up, 
against  an  attachment,  any  interest  in,  or  lien  upon,  the  prop- 
erty attached  which  he  may  have  without  regard  to  notice. 
Code  ch.  106  §23.  First  National  Bank  v.  Harkness,  47  W. 
Ya.  156 ;  Critn  v.  Harmon,  38  W.  Va.  596. 

This  inquiry  as  to  the  grounds  upon  which  some  of  the 
courts  give  precedence  to  an  attachment  over  an  unregistered 
transfer  results  in  the  conclusion  that  they  put  it  upon  the 
statutes,  either  authorizing  or  requiring  transfer  to  be  made  on 
the  books  of  the  corporation,  some  of  them  adopting  the  view 
that,  as  there  can  be  no  visible  change  of  the  possession  of  a 
share,  the  legislature  intended  the  record  to  take  the  place  of 
visible  possession,  by  way  of  analogy  to  the  common  law  rule 
relating  to  tangible  property,  and  others  adopting  the  view 
that  the  statutory  provision  is  in  the  nature  of  a  registration 
law  for  the  protection  of  the  public.  It  has  been  shown  that 
where  the  former  theory  was  adopted,  it  has  either  been  aband- 
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oned  or  displaced  by  statutes.  Moreover,  there  never  was  any 
basis  for  the  assumption  of  legislative  intent  to  require  re- 
corded evidence  of  ownership  of  shares,  when  the  statute  did 
not  make  the  record  a  public  one.  It  might  as  well  be  as- 
sumed that  some  record  ought  to  show  who  owns  other 
choses  in  action,  evidenced  by  notes,  bonds  and  other  obliga- 
tions. The  latter  has  been  almost  universally  condemned  as 
imputing  to  the  legislature  an  intent  not  warranted  by  the 
language  of  the  statute  or  the  nature  of  its  subjact  matter. 
Of  it,  Thompson  Com  Cor.  §2411,  says:  "But  this  view,  which 
makes  the  stock  and  transfer  books  public  records,  open  to  the 
inspection  of  the  public,  is  plainly  untenable  unless  the  statute 
law  (as  it  does  in  some  states)  obliges  the  corporation  to  ex- 
pose such  records  to  the  inspection  of  the  public.  Otherwise 
they  are  strictly  private  records,  sustaining  no  analogy  to  the 
records  of  transfers  of  title  required  to  be  made  and  kept  in 
public  recording  offices;  and  even  these  last  records  import  no 
notice  except  in  those  cases  where  the  statute  law  expressly  so 
provides." 

Our  statute,  viewed  in  the  light  of  the  foregoing  authorities 
and  principles,  affords  no  ground  for  a  conclusion  that  an  at- 
tachment in  favor  of  a  creditor  of  a  transferrer  will  prevail 
over  the  title,  be  it  legal  or  equitable,  of  a  transferee,  when 
the  transfer  is  not  entered  upon  the  transfer  book  of  the  cor- 
poration. It  does  not  say  the  stock  shall  be  transferable  only 
on  the  books  of  the  corporation.  It  is  silent  as  to  what  shall 
constitute  a  transfer.  The  provisions  relating  to  transfer  are 
found  in  sections  21,  22,  35,  36,  37  and  38  of  chapter  53.  The 
last  mentioned  section  has  no  important  bearing  upon  this 
question,  and  the  others  read  as  follows : 

u21.  A  transfer  book  shall  be  kept  by  the  corporation  in 
which  the  shares  shall  be  assigned  under  such  regulations,  if 
there  be  any,  as  may  have  been  prescribed  by  the  by-laws." 

"22.  No  share  shall  be  transferred  without  the  consent  of 
the  board  of  directors,  until  the  same  is  fully  paid  up,  or  se- 
curity given  to  the  satisfaction  of  the  board  for  the  residue 
remaining  unpaid.  And  where  bond  and  security  have  been 
given  to  the  corporation  for  any  sum  remaining  unpaid  upoa 
stock,  no  transfer  shall  affect  the  validity  of  such  bond  and  se- 
curity/' 
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"35.  The  board  of  directors  shall  cause  to  be  issued,  if  de- 
manded, to  any  person  appearing  on  the  books  of  the  corpora- 
tion to  be  the  owner  of  any  shares  of  its  stock,  a  certificate 
therefor,  under  the  corporate  seal  to  be  signed  by  the  president 
and  such  other  officer,  if  any,  as  the  board  may  direct;;  which 
certificate  shall  show  the  amount  paid  on  each  share." 

"36.  A  stockholder  to  whom  such  certificate  has  been  issued 
shall  not  be  allowed  to  transfer  the  shares  therein  mentioned,  or 
any  part  thereof,  without  delivering  up  the  said  certificate  to 
the  corporation  to  be  canceled,  unless  the  same  be  lost  or  de- 
stroyed, or  sufficient  cause  be  shown  to  the  satisfaction  of  the 
board  of  directors  why  it  cannot  be  produced." 

"37.  If  any  person,  for  valuable  consideration,  sell,  pledge, 
or  otherwise  dispose  of  any  shares  belonging  to  him  to  another, 
and  deliver  to  him  the  certificate  for  such  shares,  with  a  power 
of  attorney  authorizing  the  transfer  of  the  same  on  the  books 
of  the  corporation,  the  title  of  the  former  shall  vest  in  the  latter 
so  far  as  may  be  necessary  to  effect  the  sale,  pledge  or  other 
disposal  of  the  said  shares,  not  only  as  against  the  creditors  of, 
and  subsequent  purchasers  from  the  former,  but  subject  never- 
theless to  the  provisions  contained  in  the  nineteenth  section  of 
this  chapter." 

It  is  to  be  observed  that  no  certificates  of  stock  are  required 
to  be  issued  unless  demanded  by  some  person  appearing  on  the 
books  of  the  corporation  to  be  the  owner  of  the  shares.  While 
a  certificate,  when  issued,  is  generally  deemed  by  the  courts  to 
be  a  muniment  of  title,  our  legislature,  not  deeming  it  essential 
to  the  existence  of  the  shares,  nor  expedient  on  the  ground  of  piuV 
lic  policy,  has  failed  to  require  corporations  to  issue  them,  unless 
demanded.  The  demand  may  be  made  by  any  person  appearing 
on  the  books  of  the  corporation  to  be  the  owner  oi  the  share2. 
He  is  an  owner  before  he  acquirs  a  certificate.  The  certificate 
is  clearly  only  evidence  of  title  which  exists  without  it  and  in- 
dependently of  it.  lie  may  exercise  his  own  pleasure  about  tak- 
ing a  certificate.  If  he  does  accept  one,  however,  then  he  is 
placed  under  restrictions  as  to  the  mode  of  transfer  imposed  by 
section  3G,  and  his  transferee  is  given  special  protection  by  sec- 
tion 37.  These  two  sections  will  be  further  discussed  later  on. 
They  clearly  do  not  inhibit  a  transfer  without  a  certificate,  for 
they  only  relate  to  stockholders  who  have  taken  certificates  and 
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a  stockholder  is  not  bound  to  take  a  certificate  in  order  to  com- 
plete his  title.  They  clearly  do  not  cover  the  whole  subject  of 
transfer.  Section  22  imposes  no  conditions  upon  the  exercise 
of  the  right  to  transfer,  except  that,  if  a  share  is  not  fully  paid 
up,  no  transfer  of  it  shall  be  made  without  the  consent  of  the 
board  of  directors,  unless  security  for  the  residue  remaining  un- 
paid, satisfactory  to  the  board,  be  given.  If  the  board  of  di- 
rectors consent,  it  may  be  transferred,  although  not  paid  up  nor 
any  security  given.  If  it  is  paid  up,  consent  of  the  board  of  di- 
rectors is  not  necessary,  and  the  owner  of  it  may  sell  it  at  his 
pleasure. 

Section  21  requires  the  corporation  to  keep  a  transfer  book 
"in  which  the  shares  shall  be  assigned  under  such  regulations, 
if  there  be  any,  as  may  have  been  prescribed  by  the  by-laws." 
This,  no  doubt,  means  that  the  names  of  the  shareholders,  to- 
gether with  the  number  of  shares  owned  by  them  respectively, 
shall  be  recorded  in  the  book  kept  for  that  purpose,  but  it  does 
not  mean  that  the  entry  in  that  book  shall  be  necessary  to  pass 
the.  title.  It  does  not  say  so  and  nothing  but  a  strained  con- 
struction of  it  could  make  it  mean  that.  Nowhere  in  our  cor- 
poration laws  does  it  appear  that  any  of  the  records  required  to 
be  kept  are  in  any  sense  public  records.  Section  43  of  chapter 
53  requires  a  list  of  the  stockholders,  showing  the  number  of 
shares  and  votes  to  which  each  is  entitled  to  be  hung  up  in  the 
most  public  room  at  the  principal  office  or  place  of  business 
of  the  corporation,  for  one  month  before  every  annual  meet- 
ing of  the  stockholders.  Section  47  of  the  same  chapter  declares 
that  the  funds,  books,  correspondence  and  papers  of  the  cor- 
poration shall  be  at  all  times  subject  to  the  inspection  of  the 
board  of  directors  or  a  committee  thereof,  appointed  for  the  pur- 
pose, or  of  any  committee  appointed  for  the  purpose  by  a  gen- 
eral meeting  of  the  stockholders.  No  provision  appears  to  give 
to  the  individual  stockholder,  much  less  a  creditor  of  his,  a 
creditor  of  the  corporation,  or  a  wholly  disinterested  person, 
the  right  of  inspection  at  all  times,  or  at  any  time.  The  board 
of  directors  is  required  by  section  46  of  chapter  53  to  make  a 
report  to  the  stockholders  at  the  annual  meeting,  showing  the 
condition  of  the  corporation,  and  then  declares  that  "the  board 
shall  furnish  to  each  stockholder  requiring  it,  a  true  copy  of  sucli 
report,  together  with  a  list  of  the  stockholders  and  their  places 
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of  residence."  By  section  47  of  chapter  53,  every  stockholder 
has  a  limited  right  of  inspection.  It  is  only  for  thirty  days  be- 
fore the  annual  meeting  of  stockholders,  and  extends,  not  to  the 
"property  and  funds,  books,  correspondence  and  papers  of  the 
corporation,"  but  only  to  "the  minutes  of  the  resolutions  and 
proceedings"  of  the  board  of  directors. 

Not  a  word  appears  in  any  of  the  provisions  just  discussed 
from  which  it  can  reasonably  be  inferred  that  they  were  intended 
hy  the  legislature  to  vest  in  the  general  public,  as  creditors  or 
otherwise,  any  rights  by  which  the  transfer  of  shares  is  in  any 
way  impeded  or  restricted.  But  when  sections  35,  36  and  3T  of 
chapter  53  apply,  it  may  be  different.  Whether  Condon  evor 
took  any  certificates  for  the  shares  in  question  does  not  appear. 
As  he  could  hold  the  shares  and  transfer  them  without  certifi- 
cates, the  court  cannot  assume  that  he  held  them  otherwise. 
However,  as  the  construction  of  these  sections  may  be  deemed 
to  have  some  bearing  upon  the  question  now  under  consideration, 
•certain  purposes  which  they  seem  to  have  been  intended  to  serve 
will  be  mentioned.  Judge  Holt,  speaking  for  this  Court,  in 
DonnaJh/  v.  Herndon,  41  W.  Va.  519,  after  quoting  sections 
19  and  37  of  chapter  53,  said:  "The  manifest  purpose  of  the 
statute  is  to  permit  the  corporation  to  go  by  its  books,  in  ascer- 
taining who  is  the  owner  of  the  stock,  and  not  require  it  to  go 
on  the  street  and  hunt  them  up.*  *  *  Evidently  one  of  the 
objects  of  our  statute  cited  above  was  to  free  banks  and  other 
corporations  from  the  danger  of  such  loose  and  unreliable  evi- 
dence of  notice  of  ownership  of  stock,  by  authorizing  them,  in 
their  multitudinous  details  of  affairs,  to  go  by  their  books,  in 
determinig  the  ownership  of  stock,  in  paying  dividends,  so 
long  as  they  are  acting  in  good  faith  and  with  reasonable  care." 

Sections  36  and  37  do  not  apply  unless  a  certificate  has  been 
issued.  That  certificate  is  evidence  against  the  corporation  of 
the  existence  of  the  share  and  its  ownership.  As  long  as  it  is 
out  of  the  possession  of  the  corporation,  it  is  a  continuing  af- 
firmation by  the  corporation  of  the  title  and  interest  of  the  per- 
son to  whom  it  is  issued.  10  Cyc.  500.  A  transfer  made  on  the 
books  of  the  corporation  of  the  shares  represented  by  the  out- 
standing certificate  might  operate  as  a  fraud  upon  the  rights  of 
an  innocent  purchaser  of  the  stock.  They  are  assignable  anl 
are  sometimes  said  to  be  quasi  negotiable  instruments,  though 
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they  are  not  really  negotiable  in  the  true  sense  of  the  term.  10 
Cyc.  590.  Xor  are  they  generally  held  to  be  securities  in  the 
legal  sense  of  the  term  (10  Cyc.  590),  but  they  are  largely  so 
used,  and  our  statute,  section  37,  makes  them  evidence  of  com- 
plete title  as  between  the  parties  to  the  sale  and  of  a  valid  pledge 
when  they  are  so  used.  To  allow  a  transfer  on  the  books  of  the 
company,  inconsistent  with  the  rights  evidenced  by  the  out- 
standing certificate,  would  produce  confusion  and  open  the  door 
to  fraud.  To  this  extent  the  legislature  may  have  intended  to 
protect  the  public  against  fradulent  transfers  on  the  books  when 
certificates  are  outstanding ;  but  the  corporation  and  all  its  stock- 
holders, whether  holding  certificates  for  their  shares  or  not, 
have  a  deep  interest  in  the  subject.  "The  corporation  has  a 
dangerous  duty  to  perform  when  stock  has  been  attached  or 
sold  under  levy  of  execution,  and  a  registry  is  requested  by  the 
purchaser  at  such  sale  or  by  a  purchaser  of  the  outstanding 
certificate  of  stock.     Cook.  Cor.  section  489. 

Whether  intended  for  the  protection  of  the  public  as  well  a3 
the  corporation,  or  not,  it  seems  clear  that  section  36  inhibits 
only  a  transfer  upon  the  books  of  the  corporation  without  a 
surrender  of  the  certificate,  and  does  not  further  restrict  the 
power  of  the  owner  of  the  shares  over  them.  It  compels  the 
officers  to  keep  the  record  of  shares  consistent  with  the  out- 
standing certificates  of  shares,  so  that  neither  the  corporation, 
holders  of  stock  nor  purchasers  of  shares  can  be  prejudiced  or 
endangered  by  any  evidence  of  title  made  by  the  corporation  it- 
self. 

The  holder  of  a  certificate  being  thus  protected  from  any 
injurious  action  at  the  office  of  the  company,  his  transferee  of 
that  certificate,  whether  purchaser  or  pledgee,  is  also  protected 
both  from  the  acts  of  the  corporation  by  said  section  36,  and 
also  from  the  acts  of  the  transferrer,  and  all  persons  claiming 
under  him,  whether  as  purchasers  or  creditors,  by  the  provisions 
of  section  37,  declaring  that  if  any  person  sell,  pledge,  or  other- 
wise dispose  of  any  shares  belonging  to  him  to  another,  and 
deliver  to  him  the  certificate  for  such  shares,  with  a  power  of 
attorney  authorizing  the  transfer  of  the  same  on  the  books  of 
the  corporation,  the  title  of  the  former  shall  vest  in  the  latter 
so  far  as  may  be  necessary  to  effect  the  sale,  pledge  or  other  dis- 
posal of  said  shares,  not  only  as  between  the  parties  themselves, 
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but  also  as  against  the  creditors  of,  and  subsequent  purchasers 
from,  the  former.  Is  there  a  word  in  the  three  sections  by  which 
any  intent  to  confer  any  new  rights  upon  the  creditor  of  a  stock- 
holder is  manifested?  Because  section  37  says  the  delivery  of 
the  certificate,  together  with  a  power  of  attorney  shall  effect  a 
complete  sale  or  pledge  as  between  the  parties  and  as  to  subse- 
quent purchasers  from,  and  creditors  of,  the  transferrer,  does 
it  follow  that,  without  such  delivery,  the  transferee,  under  a 
purchase  for  value  and  without  fraud,  would  not  have  a  title 
superior  to  the  claim  of  a  creditor  of  the  transferrer  under  8 
subsequent  attachment  or  execution,  or  of  a  subsequent  pur- 
chaser who  has  not  himself  acquired  the  certificate?  Suppose 
the  certificate  is  lost  or  destroyed  or  not  within  reach  when 
the  owner  of  the  shares  represented  by  it  wishes  to  pledge  or 
sell  them,  and  the  purchaser  or  pledgee  is  willing  to  part  with 
his  money  on  the  faith  of  a  simple  instrument  of  writing,  pur- 
porting to  assign  the  shares,  can  this  not  be  done,  subject  to- 
the  rights  of  any  third  party  who  may  obtain  the  certificate? 
Not  a  word  in  the  statute  asserts  the  contrary.  Is  it  to  be  im- 
plied? Restrictions  upon  the  right  to  make  contracts  are  not 
often  so  established.  The  statute  only  declares  what  shall  be 
the  effect  of  making  a  transfer  in  a  particular  manner,  leaving 
the  parties  to  be  governed  by  the  general  principles  of  law  and 
equity,  if  they  make  it  in  any  other  way.  If  the  transfer  be 
made  in  the  manner  indicated,  the  transferee  need  show  nothing 
but  the  certificate  and  power  of  attorney  to  establish  a  perfect 
title  as  against  everybody  but  the  corporation.  Without  the 
certificate  and  power  of  attorney  he  would  be  required  to  show 
when,  under  what  circumstances,  and  for  what  sum  of  money 
or  other  valuable  consideration,  he  became  the  owner.  It  is 
obvious  that,  unless  section  36,  or  some  other  provision  of  the 
statute,  is  to  be  regarded  as  a  registration  law  for  the  protec- 
tion of  the  public,  who  have  no  access  to  the'books  of  the  com- 
pany, these  sections  arc  intended  only  to  protect  the  corpora- 
tion and  those  who  claim  under  the  certificates  of  stock.  That 
neither  section  30  nor  any  other  section  of  chapter  53  is  a  public 
registration  statute  is  made  plain  by  what  has  been  said  in 
former  parts  of  this  opinion.  That  being  true,  the  mode  of 
sale  mentioned  in  section  37  relates  only  to  the  matter  of  reg- 
istering the-  transfer  on  the  books  of  the  corporation,  for  its 
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protection  and  that  of  holders  of  the  certificate.  These  ob- 
servations on  sections  35,  36  and  37  of  chapter  53  are  only  made 
for  the  purpose  of  showing  that  nothing  in  them  conflicts  with 
the  conclusion  reached  respecting  the  status  of  an  unregistered 
transfer,  under  our  statutes,  when  no  certificate  is  involved,  and 
-are  not  to  be  taken  as  constituting  a  binding  judicial  construc- 
tion of  the  provisions  of  said  sections.  Shares  of  corporation 
stock  can  only  exist  by  virtue  of  a  statute.  Our  statute,  as 
shown,  makes  them  property  and  vests  the  subscribers  with  title 
hefore  any  certificate  is  issued,  and  does  not  require  one  to  be 
issued.  Owning  the  share  without  a  certificate,  he  may  sell  it 
-without  one,  or  with  one,  at  his  election.  The  sale  in  this  case 
was  of  stock  for  which  no  certificate  had  been  issued.  The  jus 
di&ponendi  is  an  incident  of  ownership,  10  Cyc.  577,  and  it 
may  be  exercised  in  any  way  not  prohibited  by  the  law.  As  our 
-statute  does  not  prescribe  any  mode  of  sale  when  no  certificate 
lias  been  issued,  the  owner  may  dispose  of  his  share  in  such 
manner  as  would  suffice*' to  pass  his  title  to  any  other  chose  in 
action  or  intangible  property.  The  delivery  of  a  written  in- 
strument assigning  the  property,  is  clearly  a  symbolic  delivery, 
if  any  delivery  is  necessary  in  such  case. 

An  account  for  merchandise,  for  labor,  for  materials,  for  rent 
•or  for  any  other  chose  in  action,  not  evidenced  by  writing  or 
acknowledgment  of  the  debtor,  may  be  assigned  by  a  writing 
•such  as  was  signed  and  delivered  in  this  case,  purporting  to  as- 
sign the  shares  in  question.  Why  is  it  not  sufficient  in  this 
case  ?  There  can  be  no  substantial,  nor  even  a  plausible  techni- 
cal reason,  as  has  been  shown  by  authorities  as  well  as  by  the 
provisions  of  the  statute,  making  possible  the  existence  of  this 
land  of  property. 

In  Fisher  v.  Essex  Bank,  5  Gray  (Mass.)  373,  holding  that 
the  statutory  mode  of  transfer  was  exclusive,  the  statute  having 
said  shares  were  transferable  only  on  the  boohs  of  the  bank 
and  at  the  banking  house,  the  court  said :  "Before  any  method 
-was  established  by  positive  law,  how,  by  what  mode,  or  by  what 
precise  and  definite  act,  such  property  should  be  considered  as 
-ceasing  to  be  the  property  of  the  seller  and  becoming  the  prop- 
erty of  the  purchaser,  courts  of  justice  might  well  resort  to  the 
-common  law  modes  of  transferring  similar  incorporeal  inter- 
*ests,  and  hold  that  a  delivery  of  the  only  muniment  of  title 
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held  by  the  owner,  with  the  execution  and  delivery  of  an  as- 
signment of  his  interest,  by  indorsement  on  the  certificate  or 
otherwise,  should  by  analogy  be  held  to  be  a  valid  transfer, 
and,  when  notified  to  the  bank,  should  be  considered  as  having 
taken  effect  at  the  date  of  such  deliver}'." 

As  before  demonstrated,  the  notice  is  only  required  as  against 
subsequent  purchasers. 

Having  no  doubt  about  the  sufficiency  of  the  transfer  to  vest 
title  in  the  transferee,  nor  as  to  the  superiority  of  that  title, 
equitable  though  it  may  be,  over  the  attachment  lien,  if  ac- 
quired for  value  and  without  fraud,  nothing  remains  to  be  de- 
termined but  the  question  whether  the  purchase  was  for  value 
and  in  good  faith. . 

At  a  sale  under  a  decree  made  by  the  circuit  court  of  the 
United  States  for  the  District  of  West  Virginia,  in  May,  1890, 
Levi  Z.  Condon  became  the  purchaser  of  sixty-six  thousand 
acres,  or  more,  of  wild  lands,  situate  in  Randolph  and  other 
counties,  which  sale  was  confirmed  July  1,  1890.  On  the  20th 
day  of  December,  1894,  it  appearing  to  the  court  that  Condon 
had  theretofore  paid  into  the  registry  of  the  court,  the  balance 
of  purchase  money,  and  had  by  deeds  dated  March  25,  1892, 
and  April  1,  1892,  conveyed  to  the  Condon  Lane  Boom  &  Lum- 
ber Company,  a  corporation,  the  said  lands,  it  was  ordered  that 
the  same  be  conveyed  to  said  company,  and  it  was  accordingly 
done.  At  about  the  time  of  Condon's  conveyance  to  the  Condon 
Lane  Boom  &  Lumber  Company,  or  shortly  before  that  time, 
he  owned  a  mill  on  Dry  Fork  River,  at  Bretz,  some  miles  below 
the  timber  lands,  and  was  trying  to  devise  some  way  of  getting 
the  timber  down  to  that  point,  and  desired  to  soil  the  hemlock 
bark  on  the  lands,  and  with  the  proceeds  construct,  or  aid  in  con- 
structing, a  railroad  up  said  river  to  these  lands.  H.  Stowell 
says  Condon  employed  him  in  June,  1892,  to  find  a  purchaser 
for  the  bark,  agreeing  to  pay  him  $5,000.00  for  his  services  upon 
the  consummation  of  the  sale,  and  that  afterwards,  in  February, 
1894,  a  sale  of  the  bark  to  the  United  States  Leather  Company, 
at  the  price  of  $65,000.00,  was  effected  as  a  result  of  his  serv- 
ices in  exploring  the  land,  estimating  the  value  of  the  bark,  and 
furnishing  information  to  the  purchaser.  The  sale  was  made 
in  February,  1894,  and  Stowell  assigned  his  claim  for  the 
$5,000.00  to  P.  Lipscomb,  who,  in  December,  1898,  proceeded 
against  Condon  in  equity,  as  a  non-resident,  serving  the  order 
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of  attachment  on  the  Condon  Lane  Boom  &  Lumber  Company 
as  garnishee,  and  that  Company  answered,  admitting  that  ac- 
cording to  its  books  Condon  was  the  apparent  owner  of  1,300 
shares  of  common  stock  and  one  thousand  two  hundred  and  fifty 
shares  of  its  preferred  stock. 

Later  Albert  X.  Horner  filed  his  petition,  claiming  to  have 
purchased  and  paid  for  all  of  said  stock  long  before  the  service 
of  the  order  of  attachment,  and  to  have  owned  it  at  the  time 
of  said  service,  and  still  to  be  the  owner  of  it.  Jeff  Lipscomb, 
administrator  of  P.  Lipscomb,  in  whose  name  the  suit  was  re- 
vived, said  P.  Lipscomb  having  died  after  instituting  the  suit, 
filed  an  answer  denying  that  there  had  been  any  valid  purchase 
of  the  stock  by  Horner,  and  charging  that  no  valuable  consider- 
ation passed  from  him  for  the  stock;  that  the  same  was  placed 
in  the  hands  of  Horner  by  Condon  "for  the  sole  and  express 
purpose  of  hindering,  delaying  and  defrauding  the  said  plain- 
tiff" out  of  the  collection  of  said  debt,  as  well  as  other  creditors. 
He  was  informed  and  believed  that  no  assignment  or  transfer 
of  the  stock  had  been  made  until  after  the  sending  out  of  the 
attachment,  and  that  then  Condon  and  Horner  conceived  and 
executed  a  plan  to  defeat  the  collection  of  the  debt,  by  transfer- 
ring the  stock  after  the  service  of  the  writ  and  dating  the  trans- 
fer back,  "in  order  to  give  the  said  pretended  transfer  a  sem- 
blance of  having  been  done  for  a  valuable  consideration."  All 
of  which  said  transaction  was  intended  to  hinder,  delay  and 
defraud  the  creditors  of  the  said  Condon  and  especially  "this 
plaintiff." 

As  no  replication  to  this  answer  was  filed  and  no  depositions 
were  taken  on  the  subject  matter  thereof  after  it  was  filed,  it  is 
insisted,  upon  the  authority  of  Snyder  v.  Martin,  17  W.  Va. 
278,  Bierne  v.  Ray,  38  W.  Va.  571,  and  Lindley  v.  Smith,  G 
Munf.  142,  that  the  allegations  of  fraud,  on  the  part  of  Horner, 
contained  in  the  answer  to  his  petition,  must  be  taken  as  true. 
Counsel  for  appellant,  Horner,  deny  the  correctness  of  this  po- 
sition, saying  that  no  answer  wras  required.  For  this  they  rely 
upon  the  language  of  section  23  of  chapter  106  of  the  Code,  un- 
der which  the  petition  is  filed.  This  section,  after  authoriz- 
ing the  filing  of  the  petition,  says:  "The  court  without  any 
other  pleading,  shall  impanel  a  jury  to  inquire  into  such  claim." 
Though  originally  there  might  have  been  difference  of  opin- 
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ion  as  to  the  application  of  this  statute  to  suits  in  equity  with 
attachment,  the  question  seems  to  have  been  settled  in  favor  of 
it.  In  Chapman  v.  Railroad  Co.,  26  W.  Va.  324,  the  csmrt 
seems  to  have  approved  the  ruling  in  Anderson  v.  Johnson,  38 
Grat.  558.  That  was  a  suit  in  equity  founded  upon  an  attach- 
ment and  the  court  held  as  follows:  "Where  persons  claiming 
the  property  attached,  or  some  interest  in  it,  are  admitted  as 
parties  in  the  cause,  their  claim  is  to  be  tried  by  a  jury  impan- 
eled for  the  purpose,  as  provided  by  the  statute,  Code  of  1873, 
chapter  148,  section  25;  and  it  is  error  for  the  court  to  pass 
upon  the  claims  without  the  intervention  of  a  jury."  Chapman 
v.  Railroad  Co.  was  also  a  suit  in  equity  with  an  attachment 
and  Judge  Johnson,  in  discussing  it  in  view  of  said  section 
of  the  statute,  said :  "If  the  petition  shows  a  prima  facie  righi 
in  the  petitioner  to  the  property  in  the  petition,  a  title  better 
than  that  of  the  defendant  then  the  court  should  impanel  a  jury 
to  inquire  into  the  claim." 

Although  the  inquiry  now  is  not  as  to  the  right  to  a  trial  by 
jury,  but  as  to  what  pleadings  are  necessary  in  a  case  of  this 
kind,  the  two  decisions  just  referred  to  and  others  apply  the 
statute  in  question  to  all  attachment  suits  whether  in  equity 
or  at  law.  There  can  be  no  doubt  of  its  applicability  in  action* 
at  law  and  these  cases  foreclose  any  question  as  to  the  intent  of 
the  legislature  to  apply  it  to  suits  in  equity. 

That  it  is  competent  for  the  legislature  to  require  jury  trials 
in  equity  proceedings  cannot  be  doubted.  In  many  instances 
it  has  authorized  and  required  courts  of  equity  to  direct  issues 
out  of  chancery  to  the  law  side  of  the  court  for  the  determina- 
tion of  questions  of  fact  proper  for  ascertainment  by  a  jury. 
The  statute  governing  attachment  proceedings  requires  a  trial 
by  jury  of  the  issue  made  on  a  plea  in  abatement,  denying  the 
existence  of  the  ground  upon  which  the  attachment  is  sued  out 
Whether  the  proceedings  are  entered  in  the  chancery  order  book 
or  the  law  order  book  of  the  same  court  is  more  a  matter  of  form 
than  substance,  though  it  is  sometimes  error  not  to  enter  it  in 
the  latter.  State  v.  Irwin,  30  W.  Va.  404i  In  section  23,  pro- 
viding for  intervention  by  third  parties,  the  legislature  may 
have  intended  a  direction  of  an  issue  and  trial  by  jury  in  all 
cases,  whether  the  title  set  up  was  legal  or  equitable  in  its  na- 
ture. But,  if  it  were  an  open  question,  it  might  well  be  doubted 
whether  the  legislature  did  so  intend,  and  whether  it  was  in- 
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tended,  when  the  proceeding  is  in  equity,  to  alter  the  rules  of 
pleading,  and  limit  the  pleadings  to  the  petition  alone. 

The  statutory  provision  in  question  appears  for  the  first  time 
in  the  Code  of  1849.  The  object  of  the  amendment  is  stated 
"by  the  Revisors  in  their  report,  page  761,*  as  follows :  "This 
section,  as  altered  from  the  present  law,  will  close  the  question, 
whether  a  suit  in  equity  is  not  necessary  when  a  party  claims 
under  a  subsequent  attachment:"  Up  to  that  time  the  statute 
had  made  no  provision  for  any  third  party,  who  desired  to  dis- 
pute the  validity  of  the  plaintiff's  attachment  or  who  desired  to 
assert  a  lien  on  the  attached  property  under  any  other  attach- 
ment or  otherwise.  The  provision  was  as  follows:  "Whenever 
the  goods  and  chattels,  taken  by  virtue  of  any  attachment,  shall 
be  claimed  by  any  person,  other  than  such  debtor,  the  court 
shall  immediately,  (unless  good  cause  be  shewn  by  either  party 
for  a  continuance),  direct  a  jury  to  be  impaneled  to  enquire 
into  the  right  of  property."  Code  1819,  chapter  123,  section 
16.  That  chapter  relates  to  both  foreign  attachments  in  equity 
and  attachments  at  law,  but  the  distinction  between  the  two 
kinds  of  proceeding  seems  to  be  very  clearly  marked  and  said 
section  16  seems  to  be  applicable  to  the  latter  only.  The  doubt 
and  uncertainty  alluded  to  by  the  Eevisors  is  exemplified  in 
Irskin-e  v.  Staley,  12  Leigh  406,  and  Moore  v.  Holt,  10  Grat. 
284.  Both  of  these  cases  arose  before  the  amendment  of  the  at- 
tachment statute  adverted  to  and  their  nature  is  indicated  by 
point  one  of  the  syllabus  in  Moore  v.  Holt,  which  reads  as  fol- 
lows: "Process  in  a  foreign  attachment  is  served  upon  a  gar- 
nishee having  property  of  the  absent  debtor  in  his  hands;  and 
afterwards  other  creditors  sue  out  attachments  at  law  against 
the  same  party  as  an  absconding  debtor,  which  are  served  upon 
the  same  garnishee;  and  before  the  foreign  attachment  is  ready 
for  a  hearing,  they  obtain  judgments  and  an  order  for  the  sale  of 
the  property  in  the  hands  of  the  garnishee.  The  plaintiff  in 
the  foreign  attachment  may  amend  his  bill  and  enjoin  the  same." 
In  that  case  the  court  very  clearly  points  out  the  difference  be- 
tween foreign  attachment  in  equity,  as  it  existed  in  Virginia  at 
that  time,  and  the  statutory  attachment  in  equity  dnd  at  law 
which  now  obtains  in  Virginia  and  this  State.  In  foreign  at- 
tachment the  process  with  an  endorsement  on  it  in  the  nature  of 
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an  attachment,  created  a  lien,  although  no  affidavit  at  all  had 
been  fled ;  but,  to  authorize  the  officer  to  take  the  effects  out  of 
the  hands  of  the  garnishee,  or  require  him  to  give  security  to  have 
the  same  forthcoming,  an  affidavit  was  necessary.  For  the 
amount  and  nature  of  the  claim  reference  was  had  to  the  bill. 
The  bill  and  process  with  the  endorsement  gave  a  lien.  Hence, 
the  title  was  drawn  into  the  main  suit.  The  bill  asked  for  sub- 
jection of  the  property  to  satisfaction  of  the  debt,  and  brought 
it  within  the  jurisdiction  of  the  court.  In  an  action  at  law, 
the  property  came  into  the  case  by  reason  of  the  levy  of  the  at- 
tachment only.  All  this  suggests  the  quaere  whether  the  legis- 
lative object  was  not  merely  to  enable  a  lien  holder  by  execution 
or  otherwise,  and  the  person  claiming  an  equitable  title  to  the 
attached  property  in  a  proceeding  at  law,  to  assert  his  claim 
in  a  court  of  law,  a  thing  which  he  could  not  do,  or  to  do  which 
his  right  before  the  amendment  was  doubtful,  and  not  to  work 
any  change  whatever  in  the  rules  governing  the  pleadings,  when 
the  suit  in  which  the  attachment  is  sued  out  is  in  equity?  It 
is  to  be  observed  that  Judge  Moncure's  discussion  of  the  sub- 
ject in  Anderson  v.  Johnson,  is  limited  to  a  single  paragraph 
of  about  a  half-dozen  lines  and  makes  no  reference  whatever  to 
the  history  of  the  subject  or  reason  of  the  amendment.  Xor 
does  Judge  Johnson  enter  upon  any  examination  of  it.  More- 
over, I  see  no  good  reason  why  it  may  not  here  be  held  that 
the  parties,  by  going  into  equity,  have  waived  the  right  to  a 
trial  at  law,  since  fraud,  the  real  core  of  the  controversy,  is 
always  a  matter  of  equity  cognizance.  Though  not  free  from 
doubt  as  to  the  proper  construction  of  the  section,  I  yield  to 
the  views  of  the  other  members  of  the  Court  who  are  satisfied 
with  the  interpretation  which  the  Virginia  court  has  given  the- 
statute  and  which  this  Court  has  approved  as  already  stated. 

Under  a  misapprehension  of  the  law,  superinduced  by  the 
action  of  the  parties,  the  court  treated  the  petition  of  Horner  as 
a  cross-bill,  and  heard  the  matters  in  difference  between  him  and 
the  attaching  creditor  upon  it  and  the  answer  thereto  and  upon 
the  depositions  taken  and  filed  by  the  parties.  In  bringing  the 
case  on  to  be  heard,  the  decree  contains  the  usual  recitals,  ex- 
cept that  it  refers  to  the  agreement  between  the  parties,  upon 
which  also  it  was  heard.  This  is  an  agreeemnt  entered  into  be- 
tween Horner  and  the  plaintiff,  authorizing  the  filing  of  Hor- 
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ner*s  petition  with  the  clerk  of  the  court  in  vacation,  and  the 
answer  of  the  plaintiff  to  the  petition  within  forty  days  from 
the  date  of  the  agreement,  and  providing  that  thereafter  the 
parties  might  go  on  "and  take  their  proof  upon  said  petition 
just  as  if  the  same  had  been  filed  in  court  and  mature  the  same 
for  hearing  but  either  party  shall  have  a  right  to  object  to  any 
pleading,  or  proof  just  as  if  the  same  were  filed  in  court."  In 
an  effort  to  be  more  explicit  the  parties  repeated  the  agreement 
in  the  following  terms :  "All  legal  objections  which  either  party 
may  have  to  any  pleading,  or  evidence,  are  reserved  for  the  con* 
sideration  of  the  court  and  the  hearing  of  said  petition  shall 
be  had  just  as  though  the  same  and  the  bond  of  the  plaintiff 
and  the  answer  of  the  plaintiff  had  been  tendered  in  open  court 
for  the  action  of  the  court  and  it  is  further  agreed  that  the 
parties  may  take  such  legal  and  proper  proof  upon  legal  notice 
as  they  have  a  right  to  take." 

Assuming  either  that  the  statute  did  not  contemplate  a  trial 
at  law  of  the  matters  in  difference  between  the  petitioner  and 
the  plaintiff,  or  that,  if  it  did,  they  might  elect  to  try  according 
to  the  rules  of  equity  procedure,  depositions  were  taken  and 
filed  and  the  court  disposed  of  the  case  as  one  in  equity.  Con- 
sidered as  a  trial  at  law  by  the  court  in  lieu  of  a  jury,  how  does 
the  case  stand?  Xo  witnesses  were  produced  and  examined  to 
prove  the  contention  of  either  party.  Xo  ground  is  shown  for 
the  use  of  depositions  instead  of  oral  testimony  of  witnesses. 
Had  objection  been  made,  the  depositions  could  not  properly 
have  been  used  and  there  was  no  evidence  before  the  court. 
However,  counsel  for  appellant  now  insists  that"  the  action  of  the 
court  shall  be  treated  as  a  trial  at  law  and  the  depositions  to 
prove  his  petition  as  having  been  .properly  admitted.  The  court, 
erroneously  treating  the  proceeding  as  governed  by  the  rules  of 
equity  practice,  regarded  the  allegations  of  fraud  in  the  answer 
as  true  and  entered  a  decree  for  the  plaintiff.  This  operated 
a  complete  surprise  upon  the  petitioner.  To  permit  him  now 
to  turn  the  proceeding  into  one  at  law,  and  give  him  the  benefit 
of  his  depositions,  Would  work  an  equally  great  surprise  upon 
the  plaintiff.  Hence,  it  is  plain  that,  under  a  misconception  of 
the  nature  of  the  proceeding,  there  has  been  a  mistrial,  operat- 
ing injustice  to  both  parties.     The  plaintiff  has  had  no  op- 
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portunity  to  interpose  objections  to  the  introduction  of  peti- 
tioner's evidence  irregularly  taken  and  introduced.  The  peti- 
tioner has  been  unwittingly  drawn  into  a  trap  which  denies  him 
the  benefit  of  his  evidence  on  merely  technical  grounds.  The 
principle  announced  in  Echols  v.  Tracewell,  52  W.  Va.  614,  and 
in  Armstrong  v.  Grafton,  24  W.  Va.  50,  is  well  adapted  to  situ- 
ations of  this  kind  and  its  application  will  enable  the  parties 
to  have  a  fair  trial  under  proper  rulings  by  the  court.  On  the 
theory  of  a  misconception  of  the  case  by  both  counsel  and  the 
court,  in  consequence  of  which  there  had  been  no  fair  trial,  the 
appellate  court  reversed  the  decrees  in  those  two  cases  and  re- 
manded them.  Viewed  from  this  point  of  observation,  the  vice 
of  the  proceeding  is  the  adoption  of  a  wrong  mode  of  trial  and 
the  application  to  the  trial  of  improper  rules  of  procedure. 

That  the  case  was  heard  on  the  agreement  does  not  relieve 
from  the  effect  of  this  irregularity.  The  parties  reserved  the 
right  to  make  all  proper  objections  to  the  pleadings  and  evidence, 
and  under  the  rules  governing  the  mode  of  trial  adopted,  bo 
objections  would  have  been  entertained.  Hence,  it  was  useless 
to  make  any.  We  cannot  assume  that  the  appellee  would  have 
relied  upon  the  want  of  a  replication,  or  failed  to  object  to  the 
introduction  of  depositions,  without  grounds  therefor  having 
been  shown,  had  he  been  informed  that  the  trial  was  at  law 
instead  of  in  equity.  He  agreed  that  proof  might  be  taken  un- 
der the  apprehension  that  the  proceeding  was  governed  by  the 
rules  of  equity  pleading  and  practice.  This  is  manifest  from 
the  terms  of  the  agreement.  Therefore,  he  cannot  be  said  to 
have  consented  to  the  use  of  the  depositions  on  a  trial  at  law, 
and,  in  fact,  as  well  as,  in  law,  the  record  shows  there  never  was 
any  such  trial. 

The  position  of  counsel  for. appellant  is  open  to  another  se- 
rious objection.  The  record  does  not  6how  any  express  waiver 
of  a  jury  by  the  appellee.  The  decision  is  in  his  favor.  Ap- 
pellant would  reverse  the  decree  and  then  have  the  court  ren- 
der, against  the  appellee,  a  new  decree,  such  as,  in  the  opinion 
of  counsel  for  appellant,  the  court  below  should  have  entered. 
While  an  adjudication  in  favor  of  the  appellee,  without  the 
waiver  of  a  jury,  might  stand,  because  he  cannot  be  prejudiced 
thereby,  one  against  him  might  be  fatally  erroneous  for  want  of 
such  waiver.    In  decreeing  against  him  this  Court  is  bound  to 
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notice  and  protect  his  rights.  That  a  jury  may  be  waived  is 
beyond  doubt,  but  the  legislature  has  seen  fit  to  prescribe  the 
manner  in  which  such  waiver  shall  be  shown,  namely,  by  con- 
sent of  the  parties  or  their  counsel  entered  of  record.  Section 
29  of  chapter  116  of  the  Code.  This  statute  was  put  in  the 
Code  «f  1849  upon  the  recommendation  of  the  Bevisors,  at  a 
time  when  the  constitutional  guaranty  of  jury  trial  was  in  a 
form  different  from  that  in  which  it  now  appears,  but  the  al- 
teration in  its  language  makes  it  no  less  sacred,  and  our  law- 
makers have  not  exercised  their  discretion  to  dispense  with  the 
statutory  requirement  as  to  the  manner  in  which  such  waiver 
shall  be  evidenced.  Through  all  the  mutations  of  our  organic 
and  other  laws,  they  have  suffered  the  statute  to  remain  wholly 
unaltered,  and  its  provisions  have  been  uniformly  observed  down 
to  the  present  time,  so  far  as  the  reported  decisions  of  this 
Court  disclose.  For  more  than  half  a  century  the  statute  has 
stood,  working  no  inconvenience,  and  yet  effectually  guarding 
this  most  important  and  sacred  right  of  the  citizen  against  in- 
advertent and  inconsiderate  waiver.  In  view  of  all  this,  it 
would  be  clearly  contrary  to  legislative  intent,  and  a  violent  in- 
novation upon  our  settled  practice,  to  permit  any  form  of 
waiver  different  from  that  prescribed  by  the  statute.  None  of 
our  decisions  seem  to  countenance  any  authority  in  the  court 
to  try  civil  and  misdemeanor  cases  except  when  the  record 
shows  a  waiver  by  consent.  King  v.  Burdctte,  12  W.  Va.  688; 
Bamsburg  v.  Erb,  16  W.  Va.  777;  Bank  v.  Hamilton,  43  W.  Va. 
75.  In  some  jurisdictions  there  is  a  presumption  of  waiver 
when  the  record  is  silent  on  the  subject.  17  Am.  &  Eng.  Ency. 
Law,  1103,  1109 ;  but,  where  the  mode  of  waiver  is  prescribed  by 
statute,  that  mode  is  generally  held  to  be  exclusive.  17  Am.  & 
Eng.  Ency.  1099. 

In  a  trial  upon  the  petition,  it  will  be  competent  for  a  jury, 
or  the  court  trying  in  lieu  of  a  jury,  to  inquire  into  the  bona 
■fides  of  Horner's  purchase.  Fraud,  if  proven,  will  vitiate  the 
sale,  and  it  is  within  the  legislative  power  to  dispense  with  a 
plea  or  other  specification  setting  it  up  by  way  of  defense  on 
the  question  of  title.  "It  is  as  competent  for  a  jury  to  investi- 
gate fraud  as  a  chancellor;  the  evidence  to  sustain  actual  fraud 
must  be  the  same,  in  substance  and  effect,  in  one  forum  that  it  is 
in  another."    Baltimore  &c.  R.  R.  Co.  v.  Lafferty,  2  W.  Va.  104; 
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Baltimore  &c.  R.  R.  Co.  v.  Lafferty,  14  Grat.  478;  Jones  v.  Food, 
16  Pa.  St.  25;  Wilson  v.  R.  R.  Co.,  11  Gill  &  J.  58. 

For  the  reasons  aforesaid,  the  decree  must  be  reversed  and  the 
cause  remanded  for  trial  upon  the  petition  of  the  appellant, 
Horner,  in  accordance  with  the  principles  herein  stated,  and, 
further,  according  to  the  rules  and  principles  of  equity. 

Reversed. 


156  m  CHARLESTON. 


|     •»  4$  Third  National  Bank  of  Cumberland  v.  Laboringman's 

Loi    i|i|  Mercantile  &  Manufacturing  Company  et  al. 

j        66      446! 

(d66_5ig  Submitted  September  13,  1904— Decided  December  13,  1901 

1.  Corporation. — President. — Powers. 
The  president  of  a  corporation  has  no  inherent  authority  by 

virtue  of  his  office  to  execute  a  negotiable  note  which  will  bind 
the  corporation,     (p.  452). 

2.  Corporation. — Directors. — Ratification. 
The  directors  of  a  corporation  may  ratify  any  act  done  or 

contract  made  by  its  president  without  authority,  which  they 
could  have  authoiized  him  to  do  or  make.     (p.  452). 

.3.       Corporation. — Authority  Inferred  from  Acts  of  Officer.— Ratifi- 
cation. 

The  authority  of  an  officer  of  a  corporation  to  do  a  particular 
act  may  be  inferred  from  proof  of  his  habitual  doing  of  such 
acts,  with  the  acquiescence  of  the  directors  of  the  corporation. 
And  where  no  such  acts  are  proven,  if  any  act  or  contract  of  j 

such  officer,  made  without  authority,  is  subsequently  ratified  ' 

by  the  driectors  upon  full  knowledge  of  all  the  circumstances  | 

of  the  case,  the  corporation  will  be  bound  thereby  as  fully,  as  if  I 

the  officer  had  been  expressly  authorized  to  do  the  act  or  make  ' 

the  contract,     (p.  453).  , 

4.       Corporation. — Officer's  Acts  Ratified. 

M.,  as  president  of  the  defendant  corporation,  without  author- 
ity, made  the  negotiable  note  of  the  corporation,  had  it  dis-  j 
counted  by  the  plaintiff  bank,  and  the  proceeds  thereof  credit-  j 
ed  to  the  bank  account  of  defendant.  The  proceeds  of  the  note 
so  deposited,  were  by  direction  of  M.,  credited  on  the  books  of 
defendant,  to  an  account  due  it  from  another  company  of 
which  M.  was  manager,  and  for  which  indebtedness  he  was  I 
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liable  to  defendant.  Defendant  then,  by  its  checks  drawn  on 
this  fund  in  bank  by  its  manager  in  favor  of  various  whole- 
sale houses,  its  creditors,  paid  out  the  same;  but  all  of  these 
transactions  were,  at  the  times  thereof,  unknown  to  the  direc- 
tors of  the  company,  hi:t  were  afterwards  brought  to  their 
notice.  The  defendant  failed  to  return  to  the  bank  the  money, 
the  benefit  of  which  it  had  thus  received,  when  its  receipt  had 
become  known  to  defendant's  directors.  Held:  That  the 
failure  of  the  defendant  to  return  to  the  bank  the  money  so  re- 
ceived oy  it,  when  its  receipt  had  become  known  to  its  direc- 
tors, was  a  ratification  of  the  execution  and  use  of  the  note  by 
Murphy  as  aforesaid,     (p.  455). 

5.      Agent. — Ratification. — Voidable  Contract. 

It  is  a  general  principle  which  applies  without  regard  to  the 
mode  of  ratification  that  a  voidable  engagement,  made  by  one 
assuming  to  act  as  agent,  cannot  be  ratified  in  part,  so  far  as 
it  is  beneficial  to  the  principal,  and  repudiated  so  far  as  it  is 
detrimental  to  him.     (p.  456). 

Error  to  Circuit  Court,  Tucker  County. 

Action  by  the  Third  National  Bank  of  Cumberland,  Md., 
against  the  Laboringman's  Mercantile  &  Manufacturing  Com- 
pany and  others.  Judgment  for  defendant  company,  and  plain- 
tiff brings  error. 

Reversed. 

Cunningham  &  Stallings,  for  plaintiff  in  error. 
C.  0.  Strieby,  for  defendants  in  error. 

Miller,  Judge  : 

The  Third  National  Bank  of  Cumberland,  Maryland,  a  cor- 
poration, organized  under  the  laws  of  the  United  States,  com- 
menced its  action,  in  debt,  in  the  circuit  court  of  Tucker  county, 
against  the  Laboringman's  Mercantile  &  Manufacturing  Com- 
pany, a  corporation,  organized  under  the  laws  of  the  State  of 
West  Virginia,  P.  M.  Murphy,  President,  P.  M.  Murphy,  N. 
B.  Twigg,  M.  M.  Phelps,  w/e.  Patterson,  E.  S.  Muse,  J.  B. 
Guinard,  F.  M.  Houser,  J.  W.  Baker,  Samuel  Buser,  B.  A. 
Stuckey  and  Geo.  W.  Everett,  for  the  recovery  of  one  thousand 
dollars'  debt,  with  $2.79  protest  charges,  and  interest;  and  at 
the  August  rules,  1901,  filed  its  declaration  therein,  in  which  it  is 
alleged,  that  the  defendant  company,  by  P.  M.  Murphy,  its 
president,  made  its  certain  negotiable  note  in  writing,  dated 
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the  29th  day  of  March,  1901,  and  subscribed  its  name  thereto, 
as  follows,  to-wit:  "Laboringman's  Mer.  &  Mfg.  Co.,"  by  P. 
M.  Murphy,  Pres.,  thereby  meaning  the  Laboringmaa's  Mer- 
cantile and  Manufacturing  Company,  whereby  it  promised,  three 
months  after  date,  to  pay  to  the  order  of  P.  M.  Murphy,  pres., 
one  thousand  dollars,  at  the  Third  National  Bank  of  Cumber- 
land, Maryland,  without  defalcation,  for  value  received;  that 
said  P.  M.  Murphy,  pres.,  before  the  maturity  of  the  note,  in- 
dorsed the  same  to  P.  M.  Murphy,  and  in  like  manner,  Murphy 
indorsed  it  to  Twigg;  that  all  of  the  defendants  indorsed  the 
note  in  the  order  as  above  named;  that  said  Geo..  W.  Everett 
indorsed  it  to  the  plaintiff  bank ;  and  that,  at  its  maturity,  the 
note  was  protested  for  non-payment. 

At  the  November  term,  1901,  of  the  court,  on  motion  of  the 
plaintiff,  the  action  was  abated  as  to  all  of  the  said  endorsers 
of  the  note,  including  P.  M.  Murphy,  president,  and  was  ordered 
to  be  proceeded  in  against  the  defendant,  the  Laboringman's 
Mercantile  and  Manufacturing  Company.  The  plaintiff,  at  the 
January  rules,  1902,  filed,  in  the  clerk's  office,  an  amended 
declaration  against  the  defendant  corporation  alone;  but  other- 
wise substantially  in  the  language  of  its  original  declaration. 
At  the  March  term,  1902,  of  the  court,  the  defendant  company 
entered  its  plea  of  nil  debet,  and  it  also  filed  two  several  special 
pleas  in  writing,  both  verified  by  affidavit.  One  of  said  special 
pleas  avers  that  the  defendant  did  not  make,  or  deliver  for  dis- 
count, the  note  sued  on  and  described  in  the  declaration,  and 
that  said  note  was  not  discounted  by  plaintiff  for  defendant; 
the  other  plea  avers  that  the  defendant  company  did  not  make 
or  deliver  for  discount  the  note  sued  on  and  described  in  the 
declaration,  and  that  said  note  was  not  discounted  by  the  plain- 
tiff for  the  defendant ;  that  P.  M.  Murphy  never  had  the  author- 
ity of  the  defendant  to  make  or  deliver  the  said  note  for  dis- 
count to  the  plaintiff;  that  N.  B.  Twigg,  and  the  others  named 
therein,  whose  names  appear  on  the  back  of  the  note  never  in- 
dorsed the  same;  that  the  plaintiff  never  discounted  the  note 
for  defendant;  and  that  the  defendant  never  became  liable  to 
pay  the  plaintiff,  the  sum  of  money  in  the  said  note  specified. 
Issue  was  joined  on  each  of  the  aforesaid  pleas,  and  at  the  same 
term  i  trial  of  said  action  was  had  before  a  jury.  At  the  con- 
clusion of  the  evidence,  the  defendant  demurred  thereto,  in 
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which  demurrer  the  plaintiff  joined,  and  the  jury  found  for 
the  plaintiff  the  sum  of  $1,042.00,  if  the  law  upon  the  demurrer 
to  the  evidence  be  for  the'  plaintiff;  but  if  the  law  be  for  the 
defendant,  they  found  for  the  defendant.  The  court  sustained 
defendant's  demurrer,  and  gave  judgment  against  the  plaintiff 
for  costs.  To  this  judgment,  the  plaintiff  excepted,  and  obtained 
from  this  Court,  a  writ  of  error  and  supersedeas  to  the  same. 

Upon  the  issue  thus  made,  the  burden  was  UDon  the  plaintiff 
bank  to  prove  the  authority  of  Murphy  to  make  said  note  for 
the  company. 

It  appears  from  the  record  that  the  defendant  did  a  general 
mercantile  business  at  Davis,  Tucker  county,  West  Virginia. 
Said  P.  M.  Murphy  was,  at  the  date  of  the  note  in  controversy, 
and  had  been  for  some  time  prior  thereto,  president;  W.  E. 
Patterson,  secretary,  and  a  director;  and  W.  W.  Golightly,  gen- 
eral manager  of  the  company.  Who  the  other  directors  were 
is  not  shown.  Its  stockholders  numbered  about  one  hundred. 
There  is  no  evidence  in  the  record  showing  the  extent  of  the 
authority  of  the  president  of  the  company,  Qxcept  a  by-law,  in 
these  words:  "The  president  shall  preside  at  all  meetings  of 
the  stockholders  and  board  of  directors,  call  all  special  meet- 
ings, sign  minutes  of  all  meetings;  all  contracts  made  by  the 
company,  and  all  certificates  of  stock." 

Murphy,  as  it  is  shown,  claiming  to  act  as  president,  executed 
the  note  in  controversy,  payable  to  himself  as  president,  and 
then  endorsed  as  such,  and  also  individually,  and  presented  it 
with  the  other  names  indorsed  thereon,  (some  of  which,  on  the 
trial,  .proved  to  be  forgeries),  at  the  Third  Xational  Bank  of 
Cumberland;  had  the  same  discounted,  by  the  bank,  and  the 
proceeds  thereof  placed  to  the  credit  of  the  defendant.  It  is 
not  shown  that  any  of  the  directors  or  officers  of  the  company 
had,  at  that  time,  any  knowledge  of  the  making  or  discounting 
of  the  note.  Said  W.  E.  Pattei-son,  J.  B.  Guinard,  and  Geo. 
W.  Everett,  stockholders  in  said  company,  whose  names  appear 
on  the  back  of  the  note,  testified  that  they  did  not  indorse,  and 
did  not  authorize  any  person  to  indorse,  or  put  their  respective 
names  upon,  said  note  for  them;  and  that  they  had  not  seen 
the  note  until  the  day  of  the  trial.  H.  E.  Weber,  president  of 
the  bank,  testified  that  the  note  sued  on  came  into  possession 
of  the  bank  through  Mhirphy,  as  president  of  the  defendant  corn- 
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pany;  that  it  was  discounted;  that  the  proceeds  thereof  were 
placed  to  the  credit  of  the  defendant;  that  the  bank  then  and 
prior  thereto  had  an  open  account  with  the  defendant;  that  the 
"note  was  signed  by  Murphy,  president,  brought  to  us  by  Mur- 
phy, president,  and  Mr.  Murphy  is  the  only  person  we  ever  saw 
or  know,  of  the  company,  until  we  came  up  here  to  try  this  case." 
He  further  testified  that  on  May  19,  1899,  Murphy  came  to  the 
bank,  represented  himself  to  be  the  president  of  the  defendant 
company,  asked  to  open  an  account  with  the  bank,  and,  at  the 
time,  deposited  some  money  therein;  and  said  that  later  he 
would  probably  want  a  loan  of  three  thousand  dollars;  that  on 
the  26th  day  of  May,  a  week  later,  and  almost  two  years  before 
the  note  in  controversy  was  made,  the  bank  discounted  a  three 
thousand  dollar  note  for  the  company,  and  placed  its  proceeds 
to  the  credit  of  the  defendant.  It  further  appears  that  the 
proceeds  of  the  two  notes  and  some  deposits,  amounting  to 
$1,400  or  $1,500,  placed  in  the  bank  by  Murphy  and  Golightly 
for  the  company,  were  checked  out  and  paid  to  wholesale  mer- 
chants who  were  creditors  of  the  defendant,  in  checks  in  their 
favor  drawn  on  said  bank,  but  nothing  is  shown  by  the  records 
of  the  company  or  otherwise  to  prove  that  the  directors  or  other 
officers  of  the  company,  except  Murphy  and  Golightly,  had  any 
notice  or  knowledge  of  the  aforesaid  transactions. 

It  is  also  shown  that,  at  the  time  of  the  execution  and  dis- 
count of  the  one  thousand  dollar  note,  there  was  another  com- 
pany at  Davis,  called  the  "Davis  Poultry  Company,"  of  which 
Murphy  was  manager;  that  this  last  named  company  owed  the 
Laboringman's  Mercantile  &  Manufacturing  Company  about 
$1,044.00  for  which  said  Murphy  was  liable ;  that  Murphy  told 
Golightly  that  he  (Murphy)  had  deposited  in  the  plaintiff 
bank,  to  the  credit  of  defendant  $1,000.00  of  his  own  money, 
which  should  be  placed  on  the  books  of  the  defendant  company 
to  the  credit  of  the  Davis  Poultry  Company,  and  that  the  credit 
of  $1,000.00  to  the  Poultry  Company  was  accordingly  made  on 
the  books  of  the  defendant  company,  leaving  a  balance  of  $44.73 
due  to  defendant  from  the  Poultry  Company.  It  also  appears 
that  Murphy  told  said  W.  E.  Patterson  that  he  had  received 
some  money  from  the  estate  of  his  (Murphy's)  father;  that  he 
had  deposited  $1,000.00  thereof  to  the  credit  of  defendant  com- 
pany, which  was  to  be  applied  by  defendant  to  its  account 
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Against  the  Davis  Poultry  Company,  and  on  Murphy's  private 
account  as  manager  of  the  last  named  company.  This  informa- 
tion was  communicated  by  Patterson  to  Golightly.  It  is  further 
shown  that  one  George  Thompson  loaned  to  Murphy  for  de- 
fendant company  $200.00  on  the  15th  day  of  January,  1901, 
and  $500.00  on  the  2nd  day  of  February,  1901 ;  that  Thompson 
took  no  notes  or  other  written  evidence  for  these  loans,  that 
they  were  repaid  to  him  with  the  checks  of  the  defendant  com- 
pany, signed  by  Murphy  as  treasurer,  and  countersigned  by 
Golightly,  as  manager ;  that  F.  A.  Cruikshank,  on  the  12th  day 
of  February,  1901,  loaned  to  Murphy  $200.00  for  the  defend- 
ant company,  for  which  Murphy  gave  the  company's  note,  signed 
by  him  as  president,  which  note  was  afterwards  paid  to  Cruik- 
shank at  his  own  house  in  currency  by  Murphy,  but  not  until 
after  the  note  had  been  placed  in  the  hands  of  A.  R.  Stallings, 
an  attorney,  for  collection,  and  after  Murphy  had  been  notified 
of  that  fact.  Murphy  then  requested  Cruikshank  to  take  the 
note  out  of  the  lawyer's  hands,  and  he,  Murphy,  would  pay  it. 
In  December,  1900,  or  January,  1901,  A.  Thompson  loaned 
$400.00  to  Murphy  as  the  president  of  defendant  company,  and 
received  its  note  therefor  from  Murphy,  which  has  never  been 
paid,  the  company  having  repudiated  it.  In  May,  1901,. J.  W. 
Baker  loaned  to  Murphy  $300.00  and  received  for  it  the  note 
of  the  defendant  company,  executed  by  Murphy,  and  payable 
at  its  office,  which  has  not  been  paid. 

It  is  shown  by  the  record  book  of  the  defendant,  introduced 
in  evidence,  that  the  $3,000.00  note  and  loan  obtained  thereon 
were  authorized  by  the  company,  and  that  the  note  of  the  com- 
pany therefor,  in  pursuance  of  such  authorization,  was  executed 
by  Murphy  as  president,  and  by  Patterson  as  secretary.  There 
is  no  pretense  that  any  officer  of  the  company,  except  Murphy, 
had  any  knowledge. of  any  of  the  other  loans.  After  discount- 
ing the  $1,000.00  note,  and  before  it  fell  due,  Murphy  left  the 
country,  being  largely  in  debt  to  the  defendant.  He  was  not 
served  with  summons  in  said  action,  and  was  not  present  at  the 
trial  thereof.  The  evidence  further  shows  that  the  proceeds  of 
the  $1,000.00  note  were  credited  by  the  bank  on  its  books  to  de- 
fendant company,  and  by  its  checks  drawn  by  W.  W.  Golightly, 
its  manager,  paid  out  through  the  bank,  to  the  creditors  of  the 
company. 
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The  question  presented  is:  Did  the  court  err  in  sustaining 
the  demurrer  of  defendant  to  the  evidence,  and  in  rendering5 
judgment  thereon  in  favor  of  the  defendant? 

It  is  conceded  hy  counsel  for  the  plaintiff  in  error  that  Mur- 
phy, as  president  of  the  Laboringman's  Mercantile  &  Manufac- 
turing Company,  had  no  inherent  authority  to  execute  the  note 
for  the  company.  In  First  National  Bank  v.  Kimberlands, 
16  W.  Va.  579,  Green,  Judge,  says:  "The  president  of  a 
bank  or  of  any  other  corporation  has,  except  to  the  very  limited 
extent  which  we  have  above  indicated,  no  inherent  authority  by 
virtue  of  his  office  to  enter  into  contracts  or  agreements  which 
will  bind  the  corporation."  In  Stokes  v.  New  Jersey  Pottery 
Co.,  46  X.  J.  L.  E.  237,  241,  it  is  held :  "In  the  absence  of 
anything  in  the  act  of  incorporation  bestowing  especial  power 
upon  the  president,  he  has,  from  his  mere  official  station,  no 
more  control  over  the  corporate  property  and  funds  than  any 
other  director.  The  affairs  of  corporate  bodies  are  within  the  ex- 
clusive control  of  their  boards  of  directors,  from  whom  authority 
to  dispose  of  their  assets  must  be  derived.  The  act  of  a  presi- 
dent or  other  officer,  unless  it  is  shown  to  pertain  to  his  official 
duty  or  to  be  within  the  scope  of  his  employment,  cannot  be 
regarded  as  the  act  of  the  corporation,  and  is  not  binding  upon 
it.  The  authority  requisite  to  charge  the  company  must  there- 
fore be  derived  from  the  board  of  directors."  Cook  on  Coprora- 
tions,  Vol.  2,  p.  1506,  note,  says:  "The  president  and  secre- 
tary have  no  inherent  power  to  execute  notes  in  the  name  of  the 
corporation."  It  is  not  contended  by  the  bank  that  Murphy  had 
express  authority  from  his  company  or  its  directors  to  execute 
or  discount  the  note  in  controversy. 

Plaintiff  in  error  contends  that,  -notwithstanding  the  unau- 
thorized execution  and  discount  of  the  note  by  Murphy,  the 
company  ratified  his  acts  by  holding  him  out  as  its  agent  and 
by  retaining  the  proceeds  of  the  note.  Morawetz  on  Priv.  Cor. 
Vol.  2,  p.  5!)o,  says:  "The  doctrine  of  ratification  must  not  be 
confounded  with  the  d'octrine  of  estoppel  by  acquiescence  or 
laches.  Actual  ratification  of  an  act  involves  a  voluntary 
adoption  of  the  act.  Full  knowledge  of  the  act  assented  to,  and 
an  intention  to  adopt  the  act  as  the  act  of  the  corporation  are 
therefore  essential.  A  corporation  can  never  be  charged  with  an 
unauthorized  act  of  its  agents  on  the  sole  ground  that  the  acr 
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has  been  ratified  by  the  shareholders,  unless  the  shareholders 
had  full  knowledge  of  the  act."  The  same  rule  applies  to  a 
ratification  by  the  directors  of  a  corporation  of  the  unauthorized 
act  of  an  agent  or  officer.  The  case  of  National  Bank  v.  Kim- 
berlands,  point  8  of  syllabus,  holds  that:  "The  directors  of  a 
bank  may  ratify  any  act  done  or  contract  made  by  the  presi- 
dent without  authority,  which  they  could  have  authorized  him 
to  do  or  make." 

On  page  581,  of  the  same  case,  the  court  says:  "Evidence  of 
powere  habitually  exercised  by  a  cashier  of  a  bank  with  its 
knowledge  and  acquiescence  defines  and  established,  as  to  the 
public,  those  powers."  And  this  principle  is  equally  true  when 
applied  to  the  president.  But  as  the  inherent  power  of  the 
president  is  so  much  more  limited  than  that  of  the  cashier,  the 
evidence  of  this  character,  from  which  the  right  to  exercise 
unusual  powers  can  be  inferred,  should  be  much  stronger  in  the 
case  of  the  president  than  in  the  case  of  the  cashier  of  a  bank. 
Not  only  may  the  authority  of  an  officer  of  a  corprafcion,  as  a 
bank,  to  do  a  particular  act  be  inferred  from  proof  of  his 
habitual  doing  such  acts  with  the  acquiescence  of  the' directors 
of  the  corporation,  but  where  no  such  acts  are  proven,  if  any 
act  or  contract  of  such  officer  made  without  authority  is  subse- 
quently ratified  by  the  directors  upon  full  knowledge  of  all  the 
circumstances  of  the  case,  the  corporation  will  be  bound  thereby 
as  fully,  as  if  the  officer  had  been  expressly  authorized  to  do 
the  act  or  make  the  contract.  This  ratification  need  not  be 
shown  by  direct  evidence  that  it  was  expressly  approved  by  thd 
board  of  directors,  but  such  ratification  may  be  inferred  from 
their  accepting  the  benefits  of  the  act  or  contract.  As  if  under 
the  contract  so  made  by  the  president  or  other  officer  money 
is  to  be  paid  to  the  corporation,  and  it  is  received  by  the  cor- 
poration and  applied  to  its  use,  even  without  the  knowledge  of 
the  directors,  if  it  is  not  returned,  when  it  becomes  known  to 
the  directors  that  it  has  been  applied  to  their  use,  such  conduct 
would  be  a  ratification  of  the  contract  of  such  president  ur 
other  officer." 

There  is  nothing  in  this  record  showing  the  existence  of  such 
facts,  as  constitute  a  public  holding  out  by  the  company  that  the 
execution  and  discount  of  the  one  thousand  dollar  note  by  Mur- 
phy was  within  the  scope  of  his  delegated  authority,  but  the 
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record  book  of  the  defendant  company  does  show  that  Murphy 
was  expressly  authorized  to  negotiate  the  three  thousand  dollar 
note.  It  does  not  appear  that  the  directors  had  knowledge  at 
the  time  of  any  of  the  other  loans  obtained  from  the  Thomp- 
sons, Cruikshank  or  Baker.  Murphy's  conduct  indicates  an  in- 
tention on  his  part  to  conceal  his  acts  from  the  directors  of  hi* 
company.  As  soon  as  Cruikshank  had  placed  his  claim  in  the 
hands  of  an  attorney  for  collection,  Murphy  went  at  once  and 
paid  the  note,  and  took  it  up,  fearing,  no  doubt,  that  suit  might 
be  commenced,  and  summons  served  on  the  proper  officers  of 
the  company  if  he  did  not  do  so ;  and  that  this  might  lead  to 
an  investigation  of  the  affairs  of  the  company. 

The  stockholders  and  directors  of  the  Laboringman's  Mer- 
cantile &  Manufacturing  Company  were  bound  to  take  notice 
of  the  entries  in  its  books,  made  in  the  due  course  of  its  busi- 
ness, but  no  entry  relating  to  the  $1,000.00  note,  or  its  pro- 
ceeds, is  shown  therein. 

Golightly  says  that  his  company  had  an  account  against  the 
Davis  Poultry  Company,  and  Murphy  its  manager,  for  $1,044.- 
73 ;  that,  on  request  of  Murph}r,  that  account  was  credited  with 
$1,000,  paid  by  Murphy,  as  aforesaid.  This  entry  on  the  books 
of  the  company  certainly  would  not  be  notice  of  the  execution 
and  discount  by  Murphy  of  the  one  thousand  dollar  note.  No 
person  except  Murphy  and  Weber,  the  president  of  the  bank, 
are  shown  to  have  had  any  knowledge  of  the  note  transaction, 
until  after  the  protest  of  the  note. 

Murphy  had  not  been  habitually  executing  and  discounting 
notes,  nor  borrowing  money  in  the  name  of  the  defendant  with 
the  knowledge  or  acquiescence  of  its  directors.  Neither  was  the 
execution  or  discount  of  the  one  thousand  dollar  note  expressly 
ratified  by  the  said  directors,  with  or  without  full  knowledge  of 
all  the  circumstances  of  the  case.  But  its  proceeds  were  actually 
placed  to  the  credit  of  defendant  on  the  books  of  the  bank,  ami 
appropriated  by  the  company  to  its  own  use,  by  checking  the 
same  out  to  its  creditors  in  payment  of  its  debts.  A  corporation, 
like  a  natural  person,  may  ratify,  affirm,  and  validate  any  con- 
tract made,  or  act  done  in  its  behalf,  which  it  was  capable  of 
making  or  doing  in  the  first  instance.  10  Cyc.  1069.  Where 
the  president  of  a  corporation  executes  in  its  behalf,  and  within 
the  scope  of  its  charter,  a  contract  which  requires  the  concur- 
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rence  of  the  board  of  directors,  and  the  board,  knowing  that  he 
has  done  so,  does  not  dissent  within  a  reasonable  time,  it  will 
be  presumed  to  have  ratified  the  act.  Id.  1073.  "A  leading 
principle  in  the  law  relating  to  this  subject,  is  that  where  a 
contract  is  made  by  one  assuming  to  act  in  behalf  of  a  corpora- 
tion, and  for  a  purpose  authorized  by  its  charter,  and  the  cor- 
poration, after  knowledge  of  the  facts  attending  the  transaction 
is  brought  home  to  its  proper  officers,  receives  and  retains  the 
benefit  of  it  without  objection,  it  thereby  ratifies  the  unau- 
thoried  act  and  estops  itself  from  repudiating  it.  The  reason 
is  that  it  must  exercise  its  option  of  affirming  or  disaflSrming 
in  whole  and  not  in  part;  that  it  cannot  disaffirm  so  much  of 
the  unauthoried  act  as  is  onerous,  while  retaining  so  much  of  it 
as  is  beneficial ;  that  it  cannot  keep  the  advantage,  while  repudi- 
ating the  burden;  that  it  cannot  disaffirm  the  contract,  while 
keeping  the  consideration."  Id.  1078. 

In  the  case  of  Bank  v.  Kimberlands,  supra,  in  which  the 
facts  are  somewhat  dissimilar  to  the  facts  in  the  case  under 
consideration,  the  court  applied  the  above  quoted  general  prin- 
ciple, and  held  that:  "The  acceptance  of  the  benefits  of  a  con- 
tract made  by  the  president  for  the  bank  is  an  implied  ratifi- 
cation of  such  contract,  and  if  money  is  received  by  its  cashier 
for  the  bank  under  such  contract,  even  when  such  receipt  was 
unknown  to  the  direetors,  it  will  be  a  confirmation  of  the  con- 
tract, unless  the  money  so  received  is  returned,  when  its  re- 
ceipt becomes  known  to  the  directors."  The  directors  of  the 
defendant  company  had,  or  should  have  had,  notice  of  the  exe- 
cution of  the  note  in  controversy,  and  of  its  disposition  to  the 
bank  by  Murphy,  by  reason  of  the  present  action,  brought  upon 
that  note.  But  the  company,  having  then  received  the  benefit 
of  the  transaction,  repudiated  it,  and  did  not,  when  sued,  nor 
since  that  time,  return  to  the  plaintiff  the  money  thus  received 
and  used  by  it.  The  failure  of  the  defendant  to  return  the 
money  so  received,  when  its  receipt  had  become  known  to  its 
directors,  was  and  is  a  confirmation  of  the  transaction. 

It  is  suggested  that,  while  there  may  be  a  recovery  in  such 
cases  in  an  action  of  assumpsit  for  money  had  and  received, 
this  action  in  debt  may  not  be  maintainable,  because  it  is  al- 
leged that  defendant,  by  Murphy,  its  president,  made  its  cer- 
tain note,  being  the  one  in  suit,  but  that  the  only  evidence  of 
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the  alleged  contract  of  defendant  is  the  unauthorized  note, 
upon  -which  the  action  is  predicated.  "It  is  a  general  principle, 
which  applies  without  regard  to  the  mode  of  ratification  that 
a  voidable  engagement  cannot  be  ratified  in  pbrt  so  far  as  it  is 
beneficial  to  the  corporation,  apd  repudiated  go  far  as  it  is 
deleterious/'  10  Cyc.  1072.  Hence,  the  receipt  and  use  of  the 
proceeds  of  the  note,  having  been  ratified  by  the  company,  hy 
reason  of  its  failure  to  return  the  money,  when  its  receipt  had 
become  known  to  its  directors,  the  note  upon  which  the  money 
was  obtained  from  the  bank  was  also  thereby  ratified. 

For  the  reasons  stated,  we  hold  that  there  was  and  is  a  ratifi- 
cation by  the  company  of  the  whole  transaction;  that  this  ac- 
tion in  debt  can  be  maintained  by  the  plaintiff  against  the  de- 
fendant company  upon  the  note  in  controversy;  and  that  the 
defendant  is  liable  to  the  plaintiff  thereon. 

We  therefore  reverse  and  set  aside  the  judgment  of  the  court 
below,  and  enter  such  judgment  as  that  court  ought  to  have 
entered.  It  is  therefore  considered  that  the  defendant's  demur- 
rer to  the  plaintiff's  evidence  be  and  the  same  is  overruld;  and 
that  the  plaintiff  do  recover  from  the  defendant  company,  the 
said  sum  of  one  thousand  and  forty-two  dollars,  found  by  the 
jury,  as  aforesaid,  with  interest  thereon  from  the  13th  day  of 
March,  1002,  until  paid,  and  its  costs  by  it  in  the  prosecution 
of  said  action  expended. 

Reversed. 

NOTE    UPON   APPLICATION   FOR  A   REHEARING. 

Defendant  insists  that  plaintiff  had  no  right  of  action  on  the 
note,  if  at  all,  until  after  its  execution  by  Murphy  had  been 
ratified  by  the  failure  of  defendant  to  return  to  plaintiff  the 
money  realized  thereon ;  and  that  the  defendant  was  not  required 
to  do  this  until  its  directors  had  full  knowledge  of  /the  transac- 
tion. 

It  might  be  inferred  from  an  expression  in  the  above  opin- 
ion that  neither  the  defendant  nor  its  directors  had  any  knowl- 
edge of  the  note  sued  on,  or  of  the  disposition  of  its  proceeds, 
until  after  the  action  was  commenced.  That  feature  of  the  case 
was  not  sufficiently  discussed  in  the  opinion,  and,  for  that 
reason,  this  note  is  appended  thereto. 

The  record  shows  that,  on  the  first  day  of  July,  1901,  the 
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■date  of  the  maturity  of  the  said  one  thousand  dollar  note,  it 
was  duly  protested  for  the  non-payment  thereof,  against  all  of 
the  endorsers  thereof;  and  that  written  notices  of  protest  were 
.signed  by  the  notary  and  mailed  on  that  day  to  the  following 
named  persons,  informing  them  that  the  note  had  not  been 
paid,  payment  thereof  having  been  demanded  and  refused,  and 
that  they  would  be  held  responsible  for  the  payment  thereof. 
The  said  notices  were  under  separate  covers,  and  addressed  to 
Davis,  W.  Va.,  to  Laboringman's  Mer.  &  M'fg.  Co.;  ST.  B. 
Twigg,  M.  M.  Phelps,  W.  E.  Patterson,  E.  S.  Muse,  J.  B.  Guin- 
ard,  P  M.  Hou^sr,  J.  }V.  Baker,  Samuel  Buser,  B.  A.  Stuckey, 
and  Geo.  W.  Everett. 

Section  7  of  chapter  51  of  the  Code  provides  that  the  pro- 
test in  the  case  of  a  negotiable  promissory  note  shall  be  prima 
facie  evidence  of  what  is  stated  therein  (or  at  the  foot  or  on  the 
back  thereof,  if  signed  by  the  notary)  in  relation  to  present- 
ment, dishonor,  and  notice  thereof.  Section  8  of  chapter  99 
declares  that  the  sending  of  a  notice  of  protest  or  dishonor  of 
-any  bill,  note  or  other  negotiable  instrument  by  or  through 
the  mails,  properly  addressed  to  the  last  known  post  office  of  any 
party,  shall  be  deemed  equivalent  to  personal  service  of  the 
notice  on  such  party. 

J.  W.  Baker,  whose  residence  was  Davis,  W.  Va.,  W.  E.  Pat- 
terson, Geo.  W.  Everett,  J.  B.  Guinard  and  W.  W.  Golightly, 
were  witnesses  on  the  trial  and  said  nothing  as  to  the  notices 
•of  protest.  If  the  notices  were  not  received  by  them,  that  fact 
could  have  been  shown.  Therefore,  under  the  statute,  without 
^evidence  to  the  contrary,  we  must  hold  that  the  above  named 
parties,  to  whom  notices  were  mailed,  had  notice  of  the  note 
And  of  its  presentment,  and  dishonor. 
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CHARLESTON. 

Grafton  &  Belington  Railroad  Company  v.  Buckhannos 
&  Northern  Railroad  Company. 
/ 

Submitted  September  13,  1904.     Decided  December  13,  190L 

1.  Railroad  Crossing — Jurisdiction  at  Law  to  Condemn — Juris- 

diction, 

The  circuit  courts  have  jurisdiction  at  law  in  proceedings  for 
the  condemnation  of  crossing  by  one  railroad  company  over  the- 
real  estate  and  line  of  another  railroad  company,     (p.  459). 

2.  Injunction. 

Injunction  will  not  lie  to  restrain  such  proceedings,  (p. 
460). 

Appeal  from  Circuit  Court,  Barbour  County. 

Suit  by  the  Grafton  &  Belington  Railroad  Company  against 
the  Buckhannon  &  Northern  Railrpad  Company.  Decree  for 
defendant,  and  plaintiff  appeals. 

Affirmed* 

A.  G.  Dayton  and  Fred.  0.  Blue,  for  appellant. 
Samuel  V.  Woods  and  Reese  Blizzard,  for  appellee. 

McWsorter,  Judge: 

The  Buckhannon  and  Northern  Railroad  Company,  a  corpora- 
tion under  the  laws  of  the  State  of  West  Pirginia,  filed  its  peti- 
tion after  due  notice  given  in  the  circuit  court  »f  Barbour  county 
for  the  purpose  of  condemning  a  right  of  way  for  crossing  over 
the  line  of  the  Berry  Branch  of  the  Grafton  and  Belington 
Railroad  Company  on  the  west  side  of  the  Tygarts  Valley  River, 
necessary  to  the  petitioner  in  building  and  constructing  its  road 
for  public  use  from  the  town  of  Buckhannon  in  Upshur  county 
through  the  counties  of  Barbour,  Taylor  and  Marion  to  Fair- 
mont in  Marion  county,  and  thence  to  the  Pennsylvania  State 
line,  praying  that  commissioners  be  appointed  by  the  said  court 
to  ascertain  and  report  what  would  be  a  just  compensation  to 
the  owners  for  the  real  estate  and  crossing  sought  to  be  ob- 
tained for  the  said  purposes,  and  that  such  other  proceedings 
might  be  had  in  said  premises  as  the  law  might  require,  and 
that  upon   payment   of  compensation   found   to   be  just  peti- 
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tioner  might  have  the  right  and  privilege  to  construct,  main- 
tain and  operate  said  railroad  across  the  said  Berry  Branch  of 
the  Grafton  and  Belington  Railroad  Company  at  the  point  and 
place  designated  in  said  petition,  notice  and  maps  therewith, 
filed.  On  the  27th  day  of  February,  1904,  the  Grafton  and 
Belington  Railroad  Company  presented  its  bill  in  chancery 
against  the  Buckhannon  and  Northern  Railroad  Company,  pray- 
ing an  injunction  restraining  the  defendant  from  proceeding 
with  its  petition  and  application  for  a  conflemnation  of  said 
crossing  at  the  point  proposed  as  set  out  in  said  notice  until 
a  decree  of  a  court  of  equity  having  jurisdiction  had  been  ob- 
tained, decreeing  that  said  crossing  is  a  proper  crossing  and  the 
mode  and  manner  of  said  crossing,  and  that  the  court  might  fix 
and  determine  what  is  the  proper  crossing  and  the  mode  and 
manner  of  said  crossing  as  provided  by  law.  The  court  granted 
the  order  of  injunction  as  prayed  for.  The  defendant  answered 
the  bill  and  gave  notice  of  motion  to  dissolve  said  injunction. 
On  the  12th  day  of  April  the  motion  was  heard  in  vacation 
before  the  judge  of  the  circuit  court  of  Barbour  county  at 
Grafton,  when  the  defendant  company  tendered  its  answer, 
demurrer  and  affidavits  "A  and  B",  and  moved  the  court  to 
dissolve  the  injunction  theretofore  awarded  in  the  cause.  The 
motion  was  sustained  and  the  injunction  dissolved-  The  plain- 
tiff appealed  from  said  order  of  dissolution  of  the  injunction. 
The  first  question  to  decide  is  whether  an  injunction  will  lie. 
It  is  contended  by  counsel  for  plaintiff  that  under  section  11, 
chapter  52,  Code,  the  applicant  to  condemn  was  necessarily 
required  to  first  go  into  a  court  of  equity  and  procure  a  decree 
for  such  crossing.  But  there  is  another  provision  in  sub-sec- 
tion 7  of  section  50,  chapter  54,  Code,  respecting  grade  or  other 
crossings  which  gives  the  circuit  court  law  jurisdiction  for  the 
condemnation  thereof.  "It  is  a  well  settled  rule  that  a  court  of 
equity  will  not  usually  enjoin  an  action  at  law  on  grounds 
which  may  be  urged  as  a  defense  to  such  action.  Even  in  cases 
of  concurrent  jurisdiction  the  action  will  not  be  interfered  with 
by  a  court  of  equity,  unless  that  court  can  give  a  more  perfect 
remedy  or  the  case  can  be  better  tried  by  the  procedure  of  that 
court/'  16  A.  &  E.  E.  L.  365,  and  in  1  High  on  Injunctions, 
sec.  45,  in  treating  of  the  subject  of  restraining  judicial  proceed- 
ings, says :  "It  merely  seeks  to  control  the  person  to  whom  it  is 
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addressed,  and  to  prevent  him  from  using  the  process  of  courts 
of  law  where  it  would  be  against  conscience  to  allow  him  to  pro- 
ceed. It  is  granted  on  the  ground  that  an  unfair  use  is  being 
made  of  a  legal  forum  which  from  circumstances  of  whicn 
equity  alone  can  take  cognizance  should  be  restrained  lest  an 
injury  be  committed  wholly  remediless  at  law.  And  the  power 
of  courts  of  equity  to  restrain  the  assertions  or  doubtful  right* 
in  a  manner  productive  of  irreparable  damage,  and  to  prevent 
injury  to  a  person  from  the  doubtful  title  of  another  is  regarded 
as  one  of  the  legitimate  uses  of  equity",  and  cases  there  cited. 
"In  cases  of  concurrent  jurisdiction  proceedings  at  law  ^will 
not  bo  interfered  with  by  the  Court  of  Chancery,  unless  that 
court  can  give  a  more  perfect  remedy,  or  the  ease  can  be  better 
tried  by  the  procedure  of  that  court."  Ochenbein  v.  Papelier, 
L.  R.  8  695;  Hoare  v.  Bremridgc,  Id.  22;  McLin  v.  Marshall, 
1  Heisk.  (Tenn.)  678.  "If  the  defences  set  up  in  the  bill  to 
the  defendant's  claim  are  the  same  as  those  made  in  the  suit  at 
law,  or  are  only  such  as  can  be  made  in  equity,  it  is  clear  that 
no  injunction  ought  to  be  granted  before  judgment  at  law, 
although  the  bill  may  contain  matter  enough  to  warrant  the 
granting  it."  Mutter  v.  Hamilton,  2  Hayw.  346.  "The  injunc- 
tion should  be  to  stay  execution,  not  trial."  White  v.  Steinwicks, 
19  Yes.  85.  The  remedy  of  plaintiff  is  by  writ  of  error,  or  in 
case  the  court  is  proceeding  without  jurisdiction  and  a  more 
speedy  remedy  is  desired,  the  writ  of  prohibition  could  be  in- 
voked. A  court  of  equity  is  without  jurisdiction  to  enjoin  the 
proceeding. 

There  being  no  error,  the  decree  dissolving  the  injunction  id 
affirmed  and  the  bill  will  be  dismissed. 

Affirmed. 

Poffenbarger,  President,  (concurring) : 

I  think  the  injunction  was  properly  dissolved  and  concur  in 
the  affirmance  of  the  order;  but  I  am  unwilling  to  say,  on  this 
appeal,  that  a  condemnation  proceeding  for  a  railroad  crossing 
can  be  sustained  in  a  court  of  law  without  a  previous  determina* 
tion,  by  a  court  of  equity,  under  section  11  of  chapter  52  of  the 
Code,  or  by  agreement,  of  the  place  of  crossing  and  the  manner 
of  effecting  it.  That  question  is  not  properly  before  this  Court, 
and  I  do  not  think  it  ought  to  be  drawn  in  here  on  the  far- 
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fetched  theory,  that  it  is  an  additional  reason  for  the  conclusion 
arrived  at.  The  statute,  which  the  syllabus  and  opinion  vir- 
tually nullify,  relates  to  great  agencies  of  commerce  and  trans- 
portation, representing  millions  of  capital  and  affecting  the 
prosperity  and  lives  of  the  people  in  their  operation.  Neverthe- 
less it  is  drawn  in  here  unnecessarily  and  incidentally  and  the 
intimation  given  out  by  this  Court  that  it  has  been  repealed  by 
implication.  Going  further  in  this  indirect  method,  the  Court 
declares  that,  even  if  not  repealed,  it  does  not  require  the  fix- 
ing of  the  place  and  manner  of  crossing  before  instituting  the 
condemnation  proceeding  in  the  law  court.  May  the  railroad 
company,  desiring  the  crossing,  select  the  place  and  prescribe 
its  own  method  of  crossing,  without  reckoning  the  inconveni- 
ence and  danger  t©  the  other  company  and  detriment  to  the 
public,  arising  from  an  improper  location?  Can  the  law  court 
refuse  the  crossing  demanded  and  grant  another?  Can  it  do 
more  than  find  that  the  purpose  for  which  the  property  is 
demanded  is  a  public  use  and  that  the  taking  is  necessary,  and 
authorize  the  crossing  as  demanded?  Was  it  not  the  intention 
#f  the  legislature,  in  passing  section  11  of  chapter  52  of  the 
Code,  to  remedy  this  defect  in  the  condemnation  proceedings 
for  crossings  by  referring  the  place  and  manner  of  the  crossing 
to  the  courts  of  equity,  where,  by  means  of  depositions,  plats 
and  other  documents,  the  situation  might  be  more  carefully  and 
fully  laid  before  the  Court  ?  This  case  indirectly  and  incidentally 
forecloses  all  these  important  questions. 

It  amply  suffices  for  the  disposition  of  this  appeal  to  say  in- 
junction is  never  used  to  restrain  a  court  from  proceeding  on 
the  ground  of  lack  of  jurisdiction,  and  that,  in  this  case,  there 
is  an  adequate  remedy  at  law.  "A  writ  of  injunction  is  in  no 
just  sense  a  prohibition  to  the  courts  of  common  law,  in  the  ex- 
ercise of  their  jurisdiction.  It  is  not  addressed  to  those  courts. 
It  does  not  even  affect  to  interfere  with  them.  The  process, 
when  its  object  is  to  restrain  proceedings  at  law,  is  directed  only 
to  the  parties.  It  neither  assumes  any  superiority  over  the  court 
in  which  those  proceedings  are  had,  nor  denies  its  jurisdiction. 
It  is  granted  on  the  sole  ground  that  from  certain  equitable 
circumstances,  of  which  the  court  of  equity  granting  the  process 
has  cognizance,  it  is  against  conscience  that  the  party  inhibited 
should  proceed  in  the  cause."    2  Story's  Eq.  Jur.  §875. 
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Injunction  does  not  lie  when  there  is  an  adequate  remedy  at 
law.  Here  there  is  one.  After  the  entry  of  an  order  authoriz- 
ing the  applicant  to  take  possession  of  the  land,  a  writ  of  error 
with  a  supersedeas  is  immediately  available  and  completely 
efficacious,  if  there  is  any  error  in  the  proceeding,  due  to  want 
of  jurisdiction  or  any  other  cause.  For  the  purpose  of  an  ap- 
plication for  the  writ  of  error  the  court  would  enter  an  order 
suspending  the  judgment.  No  injury  whatever  could  result 
Hence,  there  is  no  equity  calling  for  relief  against  the  appli- 
cant, and  none  can  be  had  by  injunction  against  the  court. 

As  the  bill  can,  in  no  sense,  raise  the  question  of  the  extent 
of  the  jurisdiction  of  the  law  court,  it  is  utterly  incapable  of 
bringing  that  question  before  this  Court  on  appeal.  We  can  only 
say  it  is  immaterial  whether  the  law  court  has  jurisdiction.  The 
remedy  chosen  cannot  bring  up  that  question.  To  test  it,  you 
must  resort  to  the  writ  of  prohibition. 


CHARLESTON. 

Showalter  ei  ah  v.  Lowndes  ct  ah 
Submitted  June   6,   1904.     Decided  December   13,  1904. 

1.  Mechanic's  Liex. — Leasehold  Estate  Subject  Thereto. 

A  leasehold  estate  being  an  interest  in  land,  is  subject  to  a 
lien  under  section  3,  chapter  75,  Code  1899,  in  so  far  as  any 
structure  is  erected  thereon  by  the  lessee  which  enhances  the 
value,  or  otherwise  benefits  such  estate,     (p.  463). 

2.  Mechanic's  Lien. — Structure  Subject  Thereto. 

An  oil  well  derrick  erected  for  the  purposes  of  such  lease  to 
such  structure,     (p.  464). 

Appeal  from  Circuit  Court,  Harrison  County. 

Action  by  C.  L.  Showalter  and  others  against  Richard  L. 
Lowndes  and  others.  Judgment  for  defendants,  and  plaintiffs 
appeal. 

Reversed. 
Haymond  Maxwell,  for  appellants. 

E.  S.  Douglass  and  L.  C.  Criles,  for  appellees. 
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Dent,  Judge  : 

An  appeal  from  a  decree  of  the  circuit  court  of  Harrison 
county,  by  C.  L.  Showalter  and  others,  appellants,  against 
Bichard  T.  Lowndes  and  William  E.  McBride,  appellees.  Ap- 
pellants filed  their  bill  claiming  a  mechanic's  lien  on  an  oil  well 
derrick  and  leasehold  estate  belonging  to  appellee  Lowndes, 
for  lumber  furnished  appellee  McBride,  and  used  in  the  con- 
struction of  such  derrick,  amounting  to  the  sum  of  $173.00. 
Lowndes  demurred  to  the  bill.  The  circuit  court  sustained  the 
demurrer,  and  dismissed  the  bill. 

The  sole  question  presented  is  as  to  whether  an  oil  well  der- 
rick attached  to  a  leasehold  estate,  is  subject  to  a  mechanic's  lien 
by  those  furnishing  the  lumber  to  build  the  same.  The  circuit 
court  answered  this  question  in  the  negative.  A  careful  exami- 
nation of  the  law  and  decisions  shows  considerable  confusion 
on  the  subject,  but  the  decided  preponderance  of  authority  tends 
to  sustain  the  contention  of  the  appellants.  It  is  claimed  that 
an  oil  well  derrick  is  personal  property  liable  to  be  levied  on 
and  sold  under  execution,  and  that  mechanic's  liens  do  not 
attach  to  personal  property.  Church  v.  Griffith,  9  Pa.  St.  117; 
Phillips  on  Mechanic's  Lions,  sec.  171,  p.  302.  Such  conclu- 
sions were  arrived  at  under  statutes  not  subjecting  leasehold 
estates  to  such  liens.  The  almost  universal  rule  now  is  that 
leasehold  estates  may  be  subjected  to  mechanics'  liens  for  the 
reason  that  they  are  interests  in  land,  although  they  are  personal 
property  and  may  be  levied  on  and  sold  under  execution.  Sec- 
tion 17,  chapter  13,  clause  10,  Code;  Donahue  Petroleum  & 
Gas,  114 ;  20  Am.  &  En.  Ency.  Law,  (2nd  Ed.)  301,  313,  note  4. 
This  is  the  gist  of  the  whole  question  and  is  in  effect  that  if  a 
leasehold  estate  is  subject  to  a  mechanic's  lien,  then  any  struc- 
ture that  becomes  a  part  of  such  estate  or  interest  in  land  is 
likewise  subject  to  such  lien,  although  it  may  be  treated  for  other 
purposes  as  personal  property.  Loomie  v.  Hogan  {X.  Y.)  61 
Am.  Dec.  note  697;  Lyon  v.  McGuffey,  (Pa.)  45  Am.  Dec.  note 
6 1 8. 

The  wording  of  section  3,  chapter  75,  Code  1899,  so  far  as 
involved  in  this  decision  is  as  follows:  "Every  material  man 
*  *  '*  furnishing  any  material  *  *  *  for  the  construction  of 
any  house  or  other  structure  *  *  *  shall  have  a  lien  to  secure 
the  payment  of  the  value  of  *  *  *  the  material  *  *  *  upon 
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such  house  or  other  structure,  and  upon  the  interest  of  the 
owner  in  the  lot  of  land  on  which  the  same  may  stand."  From 
an  examination  of  the  foregoing  authorities,  it  is  perfectly  plain 
that  the  word  "interest"  covers  all  leasehold  estates,  although 
chattels,  real  or  personal  property;  and  the  word  "strucrure,r 
includes  any  structure  that  enters  into,  benefits  and  enhances 
the  value  of  the  particular  interest  to  which  it  is  attached.  20 
Am.  &  En.  En.  Law  (2nd  Ed.)  304.  When  the  plaintiffs  lum- 
ber was  built  into  the  oil  well  derrick,  H  ceased  to  be  separate 
personalty,  but  became  a  part  of  the  lessee's  interest  in  the 
land  to  the  enhancement  of  its  value,  and  the  material  man  could 
no  longer  seize  it  as  his  property  and  hold  it  until  he  was  paid 
therefor,  nor  could  the  derrick  be  levied  on  and  sold  separate 
from  the  lease  without  injury  to  or  destroying  the  value  of  both. 
For  the  purposes  of  the  mechanic's  lien  law,  the  lease  and  any 
structure  erected  thereon  arc  regarded  as  real  estate,  although 
under  strict  legal  classification,  united  or  separate,  they  are  per- 
sonal property. 

These  considerations  lead  to  the  conclusion  that  the  circuit 
court  erred  in  sustaining  the  demurrer  to  plaintiffs'  bill. 

The  decree  is  reversed,  and  the  cause  remanded. 

Reversed. 


CHARLESTON. 

L  flora  Stockton  et  al.  v.  Craig  et  ah 

j66 21       Submitted  November  15,  1904.     Decided  December  13,  1904. 

1.      Taxation.— Po veer  of  Assessor  and  Clerk  of  County  Court  Over 

Land  Books. 

Section  10,  chapter  54,  Acts  1875,  as  amended  and  re-enacted 
by  section  10,  chapter  73,  Acts  1879.  as  amended  and  re-enacted 
by  section  10.  chapter  12,  Acts,  1881,  and  now  in  force,  as  sec- 
tion 10,  chapter  29,  Code,  authorize  the  assessor  or  the  clerk  of 
the  county  court,  to  restore  to  the  land  books,  at  the  instance  of 
the  owner,  any  lands  omitted  therefrom  by  reason  of  a  sale  to 
the  state  for  delinquent  taxes,  if  such  sale  is  for  any  cause 
illegal  and  invalid,  within  five  years  from  the  time  such  lands 
are  omitted  from  such  books;  and  the  failure  of  the  owner  to 
have  such  lands  so  restored  to  the  proper  books  withjn  such 
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time  subjects  them  to  forfeiture  under  section  6,  article  XIII, 
Const.,  and  section  39,  chapter  31,  Code.     (p.  473). 

2.      Cloud  ox  Title. — Party  Suing  to  Remove  Must  Have  Title. 

A  suit  to  cancel  alleged  fraudulent  and  void  decrees  and  deeds 
as  a  cloud  upon  title  to  land  cannot  be  maintained  by  those  hav- 
ing no  present  interest  in  or  title  to  such  land,  either  legal  or 
equitable,     (p.  475). 

8.      Taxes. — Payment  Under  Void  Tax  Deeds  Does  not  Prevent  For- 
feitures. 

The  payment  of  taxes  by  adverse  claimants  of  land  under 
fraudulent  and  void  tax  decrees  and  tax  deeds,  does  not  inure 
to  the  benefit  of  the  delinquent  owner  so  as  to  prevent  the  for- 
feiture of  his  title,  for  non-entry  on  the  land  books,     (p.  475). 

Appeal  from  Circuit  Court,  Xicholas  County. 
Bill  by  Charles  Stockton  and  others  against  James  S.  Craig 
and  others.     Decree  for  defendants  and  plaintiffs  appeal. 

Affirmed. 

E.  B.  Dyer  and  Price,  Smith  &  Spillman,  for  appellants. 
^ldebson  &  Horan  and  Brown,  Jackson  &  Knight,  for 
appellees. 

'   Dent,  Judge: 

Charles  Stockton  and  others  claiming  to  be  the  heirs  at  law 
and  legal  representatives  of  Aaron  Stockton,  John  B.  Clop- 
ton,  Wm.  E.  Clopton,  Zachariah  Lewis  and  Sarah  Ann  E.  Fos- 
ter, appeal  from  a  decree  of  the  circuit  court  of  Nicholas  county, 
dismissing  a  bill  of  review  filed  by  them  for  errors  of  law  in  a 
certain  suit  in  chancery  in  said  court  finally  determined,  wherein 
they  were  plaintiffs  and  James  S.  Craig  and  others  were  de- 
fendants. 

The  two  errors  relied  on  are,  first,  that  the  court  decided  the 
original  suit  contrary  to  law;  second,  that  the  court  refused 
to  continue  the  case  to  permit  the  plaintiffs  to  take  depositions. 
If  the  circuit  court  was  right  as  to  the  first  proposition,  the 
second  becomes  wholly  unimportant.  The  undisputed  facts  are 
as  follows :  j 

"By  three  several  patents,  all  bearing  date  on  the  30th  day  of 
August,  1845,  the  Commonwealth  of  Virginia  granted  to  Aaron 
Stockton,  John  B.  Clopton,  Wm.  E.  Clopton,  Zachariah  Lewis, 
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and  Sarah  Ann  E.  Poster,  three  several  tracts  of  land  contain- 
ing one  thousand  one  hundred  and  eighty-three  and  one-fourth 
acres,  each,  situate  in  Nicholas  county.  The  said  three  tracts 
of  land  were  entered  on  the  land  books  of  said  county  in  the 
names  of  said  patentees  in  the  year  1846,  and  remained  so 
charged  for  each  and  all  the  years  from  that  date  until  the  year 
1881,  except  for  the  year  of  1853,  for  which  year  they  were 
omitted  from  said  books,  but  in  the  year  1854  were  again  re- 
entered and  charged  to  said  parties,  on  said  books,  with  the 
memorandum,  "Re-entered  by  Auditor's  receipt  produced,"  and 
all  the  taxes  for  said  years,  to-wit:  From  1846  to  1861,  were 
paid  by  said  patentees.  There  are  no  land  books  for  the  county 
of  Nicholas,  either  in  the  county  clerk's  office  of  said  county,  or 
in  the  Auditor's  office,  for  the  years  1861,  1862,  1863  and  1864. 
For  the  year  1865  said  three  tracts  of  land  were  charged  on  said 
land  books  in  the  names  of  said  patentees  and  remained  so 
charged  for  the  years  1866,  1867  and  1868.  From  the  years 
1869,  1870,  1871,  1872,  the  said  three  tracts  were  omitted  from 
said  land  books.  In  the  year  1873  these  said  three  tracts  of  land 
were  all  again  entered  on  the  said  books  in  the  names  of  the 
patentees,  and  charged  with  the  back  taxes  for  nine  years,  and 
said  three  tracts  of  land  remained  so  charged  upon  the  said  land  ' 
books  in  said  names  for  the  years  1874,  1875,  1876,  1877  and^ 
one  of  said  tracts  for  the  years  of  1878  and  1879.  For  the  year 
1874  said  three  tracts  of  land  were  returned  delinquent,  and 
were  certified  by  the  Auditor  to  the  sheriff  of  Nicholas  for  sale 
in  1875,  but  were  redeemed  from  said  sheriff  before  the  sale 
by  the  payment  of  the  taxes  for  the  year  1873  and  the  back  taxes 
for  the  nine  years  prior  thereto  and  the  taxes  for  the  year  1874. 
"John  M.  Hutchinson,  commissioner  of  school  lands  in  said 
Nicholas  county,  filed  his  petition  in  the  circuit  court  of  said 
county,  on  the  9th  day  of  August,  1875,  in  which  he  set  out  the 
granting  of  these  three  tracts  of  land  of  one  thousand  one  hun- 
dred and  eighty-three  and  one-fourth  acres  each,  by  the  Com- 
monwealth of  Virginia  as  aforesaid,  and  averred  in  said  petition 
that  said  tracts  of  land  were  transferred  to  the  stud  grantees 
and  regularly  charged  with  the  taxes  chargeable  thereon,  first 
on  the  land  books  of  Nicholas  county  for  the  year  1846  and 
regularly,  for  succeeding  years  down  to  and  including  the  year 
1866,  but  that  the  assessors'  land  book  for  the  year  1867  does 
not  show  any  charge  or  assessments  of  taxes  on  the  first  of  the 
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said  tract  of  land,  and  that  said  tract  was  dropped  from  said 
books,  and  has  not  been  charged  with  the  taxes  thereon  for  any 
jear  or  years  since  the  said  year  1866,  and  that  the  other  of  the 
.said  tracts  of  land  were  charged  on  said  books  up  to  and  includ- 
ing the  year  1868,  and  that  the  said  two  tracts  of  land  were 
dropped  from  the  land  books  of  the  said  county  for  the  year  1869 
and  are  not  charged  with  any  taxes  thereon  for  any  year  since 
that  time.  The  said  petition  further  falsely  stated,  as  is  appar- 
ent on  the  face  of  the  record  and  beyond  all  contradiction,  that 
said  three  tracts  of  land  were  sold  and  purchased  on  behalf  of 
the  State  of  West  Virginia  in  the  years  1850,  1855  and  1860, 
and  were  never  redeemed  from  said  sales.  The  certificates  of 
the  Auditor  and  of  the  Clerk  of  the  county  court  exhibited  with 
the  bill  and  the  answers  show  beyond  controversy  that  said  alle- 
gations of  the  petition  were  false  and  altogether  without  foun- 
dation, and  that  there  never  was  any  sale  of  said  three  tracts  of 
land  or  any  of  them  to  the  State  of  West  Virginia.  The  peti- 
tion further  falsely  alleged  "that  for  five  successive  years  after 
the  year  1869,  to-wit,  for  the  years  1870,  1871,  1872,  1873, 
1874,  the  owners  of  the  three  tracts  of  land  have  not  been 
charged  with  any  state  or  other  tax  thereon,  nor  has  any  state 
tax  been  charged  on  either  of  said  tracts,  for  any  one  or  more  of 
said  years  on  any  part  of  said  land  on  the  land  books  of  Xich- 
olas  county  aforesaid,  that  the  said  three  tracts  of  land  are  for- 
feited to  the  State  of  Virginia  and  are  now  forfeited  to  the 
State  of  West  Virginia,  and  are  therefore  liable  to  be  sold  for 
the  benefit  of  the  school  fund."  As  before  stated  these  three 
tracts  of  land  had  all  been  re-entered  on  said  land  books  in  the 
year  1873,  and  charged  with  the  back  taxes  and  were  again 
charged  on  said  books  for  the  year  1874,  and  this  fact  must  hav3 
been  and  was  well  known  to  the  defendant,  James  S.  Craig, 
who  has  been  the  recorder  of  said  county. 

It  is  further  shown  by  the  record  that  this  petition  of  Johu 
M.  Hutchinson  is  in  the  handwriting  of  the  defendant,  James 
S.  Craig,  and  it  is  charged  in  the  bill  that  said  Craig  fraudu? 
lently  entered  into  a  combination  or  conspiracy  with  the  said 
Hutchinson  for  the  purpose  of  having  the  lands  sold  in  order 
-that  he,  the  said  Craig,  might  become  the  purchaser  thereof, 
and  thus  defraud  the  true  owners,  and  that  he  and  the  said 
JIutchinson,  knowingly  and  falsely  misstated  the  facts  in  re- 
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gard  to  the  assessment  aforesaid  in  order  that  by  imposition- 
upon  the  court  a  decree  of  sale  might  be  obtained. 

"On  the  same  day  on  which  this  petition  was  filed,  to-wit: 
on  the  9th  day  of  August,  1875,  an  order  was  entered  by  the 
eaid  circuit  court  directing  said  Hutchinson,  school  commis- 
sioner, to  make  sale  of  said  three  tracts  of  land  with  direction 
to  have  same  surveyed  before  such  sale.  It  further  appears 
from  the  record  that  said  Hutchinson  at  once  advertised  said 
lands  to  be  sold  on  the  12th  day  of  October,  1875,  at  which  sale 
the  defendant,  James  S.  Craig,  became  the  purchaser  of  lot  No. 
6  of  200  acres,  lot  Xo.  7  of  2G7  acres,  lot  Xo.  8  of  186  acres,  lot 
No.  10  of  111  acres,  lot  Xo.  11  of  630  acres,  lot  Xo.  15  of  300 
acres,  lot  Xo.  16  of  500  acres,  at  the  aggregate  price  of  $156.50; 
and  that  Joseph  Radcr,  assignee  of  M.  L.  Rader,  became  the 
purchaser  of  lot  Xo.  1  of  261  acres,  lot  Xo.  2  of  130  acres,  lot 
No.  3  of  146  acres,  at  the  aggregate  price  of  $124.50 ;  and  that 
Joseph  Rader  and  A.  F.  Rader  became  the  purchasers  of  lot 
No.  4  of  218  acres,  lot  Xo.  5  %i  130  acres,  at  the  aggregate  price 
of  $127.50;  and  that  A.  F.  Rader  became  the  purchaser  of 
lot  Xo.  12  oT  180  acres,  lot  Xo.  13  of  225  acres,  and  lot  Xo.  14 
of  137^2  acres  at  the  aggregate  price  of  $35.28.  By  a  decree 
entered  on  the  7th  day  of  August,  1876,  the  report  of  said  sales 
and  said  sales  were  confirmed  and  said  commissioner  directed  to 
execute  deeds  to  the  purchasers  for  the  lots  purchased  by  them 
respectively  upon  the  payment  of  the  whole  of  the  purchase 
money.  By  deed  dated  the  13th  day  of  March,  18T7,  said 
John  M.  Hutchinson,  commissioner  of  school  lands,  conveyed 
to  the  defendants,  James  S.  Craig  and  John  S.  Conner,  (it  be- 
ing stated  in  said  deed  that  Craig  had  assigned  to  said  Connor 
half  of  the  lands  purchased  by  him)  the  lots  of  land  out  of  these 
three  tracts  of  one  thousand  one  hundred  and  eighty-three  and 
one-fourth  acres  each,  purchased  by  said  Craig  as  aforesaid, 
with  the  statement  in  said  deed  that  said  three  tracts  of  land  had 
become  forfeited  and  delinquent  to  the  State.  By  deed  dated 
the  5th  day  of  January,  1891,  James  S.  Craig,  describing  him- 
self as  former  commissioner  of  school  lands,  conveyed  to  the  de- 
fendant, M.  h.  Rader,  the  whole  of  lots  Xos.  1,  2  and  3,  and 
the  undivided  one  half  of  lots  Xos.  4  and  5;  the  deed  stating 
that  Joseph  Rader  had  directed  the  conveyance  to  be  made  for 
the  lots  purchased  by  him  to  the  said  M.  L.  Rader.    This  deed. 
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-expressly  excepts  and  reserves  from  the  operation  thereof  'one- 
half  undivided  of  said  lots  No.  4  of  said  218  acres  and  No.  5 
of  said  130  acres/  which  reserved  and  excepted  two  lots  were 
purchased  by  A.  F.  Eader  and  duly  confirmed  to  him  by  tho 
decree  of  confirmation  last  aforesaid.  That  the  foregoing  are 
the  only  deeds  ever  made,  and  it  does  not  appear  in  the  record 
that  any  deed  was  ever  made  to  the  said  A.  F.  Rader  for  the 
undivided  half  of  said  lots  Nos.  4  and  5 ;  nor  any  deed  to  the  said 
A.  F.  Rader  for  lots  Nos.  12,  13  and  14. 

"It  further  appears  from  the  record  that  said  lots  Nos.  1,  2, 
3,  4,  and  5  were  never  entered  upon  the  land  books  in  the  name 
•of  the  said  Baders  or  any  of  them,  or  any  person  claiming  un- 
der them,  until  after  the  making  of  said  deed  of  January  5tht 
1891 ;  nor  were  any  taxes  paid  by  them  upon  any  of  said  lands 
until  the  year  1891;  in  other  words,  although  said  lands  were 
-claimed  to  have  been  purchased  in  1875  and  the  sales  confirmed 
in  1876,  none  of  said  lots  were  charged  to  said  purchasers  or 
any  taxes  paid  thereon  from  1875  to  1891,  a  period  of  sixteen 
years.  It  further  appears  from  the  record  that  said  lots  Nos. 
12,  13  and  14  claimed  to  have  been  purchased  by  A.  F.  Eader 
in  1875  were  never  entered  upon  the  land  books  or  charged  with 
taxes  in  his  name  or  any  taxes  paid  on  the  same  or  any  one  of 
them.  And  there  is  nothing  in  said  record  to  show  that  said  A. 
F.  Rader  ever  did  comply  with  the  terms  of  the  sale  by  the  pay- 
ment of  the  deferred  payments  for  said  last  mentioned  lots.  It 
further  appears  from  the  record  that  the  order  of  sale  of  August 
9th,  1875,  directed  the  notice  of  sale  to  be  published  in  the 
Greenbrier  Independent,  a  newspaper  published  in  the  town  of 
Lewisburg;  and  also  to  be  posted  at  the  court  house  door  of 
Nicholas  county  and  at  least  four  of  the  most  public  places  in 
said  county,  for  thirty  days  next  preceding  the  sale;  and  that 
the  commissioner  was  directed  to  have  proper  surveying  done, 
and  that  the  plat  and  description  of  each  tract  surveyed  re- 
turned with  his  report.  It  does  not  appear  in  the  record  that 
the  notice  was  ever  posted  at  the  court-house  door  or  anywhere 
else  in  Nicholas  county,  but  it  was  published  in  the  Greenbrier 
Independent.  A  copy  of  the  notice  so  published  is  found  in 
the  record  stating  that  the  sale  would  be  had  'at  public  auction 
in  front  of  the  court  house  door  in  Nicholas  county,  West  Vir- 
ginia, on  Tuesday,  the  12th  day  of  October,  1875.'     In  that 
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notice  no  intimation  was  given  that  said  lands  would  be  sold 
in  lots  or  parcels,  but  a  statement  was  made  that  three  tract* 
of  one  thousand  one  hundred  and  eighty-three  and  one-fourth 
acres  each,  would  be"  sold.  The  order  entered  on  the  7th  day  of 
August,  1876,  confirming  the  sales  of  the  lots  to  Craig  and  the 
Baders,  states  that  these  lands  were  sold  'in  front  of  the  court- 
house door  of  said  county  on  the  11th  and  12th  days  of  Octo- 
ber, 1875/  notwithstanding  said  three  tracts  were  advertised  to 
be  sold  on  the  12th  day  of  October,  1875,  and  the  deeds  made 
to  defendants  Craig  and  M.  L.  Bader,  both  state  that  such  sales 
were  made  on  the  11th  and  12th  days  of  October,  1875.  It 
thus  appears  that  the  sales  actually  took  place  one  day  in  ad- 
vance of  the  date  stated  in  the  public  notice.  It  is  further 
shown  by  the  record  that  these  three  tracts  of  land  were  re- 
turned in  the  name  of  the  said  patentees  for  the  years  1875 
and  1876,  and  were  certified  by  the  Auditor  for  sale  in  1877, 
and  were  sold  for  said  taxes  on  October  10th,  1877,  and  were 
purchased  by  the  sheriff  of  said  county  for  the  state  of  West 
Virginia,  and  were  subsequently  certified  by  the  Auditor  to  the 
Clerk  of  the  Circuit  Court  of  Nicholas  county,  as  required  by 
law,  to  be  sold  for  the  benefit  of  the  school  fund.  And  that 
for  the  year  1877,  said  tracts  of  land  were  returned  delinquent 
and  were  sold  for  such  delinquency  by  said  sheriff  on  October 
28th,  1879,  and  purchased  by  the  defendant,  J.  S.  Craig;  but 
no  deed  was  ever  obtained  by  said  Craig  under  said  sale,  and 
therefore  he  obtained  no  right  thereunder.  It  is  further  shown 
by  the  record  that  the  report  of  the  sale  in  1877  for  the  taxes 
of  1875  and  1876  aforesaid  was  not  returned  by  the  sheriff  with- 
in the  time  required  by  law." 

The  statement  of  facts  so  far -is  taken  from  the  brief  of 
counsel  for  appellants.  The  following  additional  facts  appear 
from  the  record :  That  after  the  purchase  of  said  lands  at  the 
sheriff's  sale  on  October  28th,  1879,  for  the  taxes  due  thereon 
for  the  years  1877  and  1878,  C.  I.  Lewis,  representing  the 
plaintiff's  title  and  interest  offered  to  redeem  the  lands 
from  Craig  to  which  Craig  consented  and  tendered  him  a  re- 
ceipt therefor  as  follows:  "Eeecived  May  18th,  1880,  of  C. 
I.  Lewis  twenty-eight  dollars  and  85  cents  taxes  and  interest  to 
this  time  at  the  rate  of  12  per  cent,  on  three  tracts  of  land 
of  1183i/k  acres  each  suld  by  the  sheriff  of  Nicholas  county  on 
the  28th  day  of  October,  1879,  one  tract  for  the  taxes  of  187T 
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and  1878  and  the  other  two  tracts  for  the  taxes  of  1877  and 
the  three  tracts  purchased  by  me  for  the  aggregate  sum  of 
$26.97.  But  this  acceptance  of  said  sum  by  me  is  not  to  preju- 
dice the  rights  or  title  of  any  party  or  parties  obtained  under 
a  sale  made  by  John  M.  Hutchinson,  Commissioner  of  School 
Lands  under  a  decree  for  the  sale  of  said  three  tracts  of  land 
made  by  the  Circuit  Court  of  the  county  of  Nicholas  about  the 
year  1874."  This  Lewis  refused  to  accept  and  deposited  the 
sum  necessary  for  redemption  with  the  clerk  of  the  county  court. 
He  left  it  there  for  a  short  time,  and  then  withdrew  it,  thus 
abandoning  all  thoughts  of  redemption.  A  portion  of  the 
lands  was  continued  on  the  tax  books  for  the  year  1879,  and  in 
the  year  1881,  they  were  again  sold  for  taxes.  Prom  this  time 
on  down  to  the  present  time  the  lands  have  not  been  assessed 
to  the  original  patentees,  a  period  of  more  than  fifteen  years 
to  the  beginnig  of  this  suit  and  almost  twenty-five  years  to  the 
present  date.  During  all  this  time  the  portion  claimed  by  J. 
S.  Craig  and  J.  S.  Conner  has  been  assessed  in  their  names, 
and  they  have  paid  the  taxes  thereon  from  and  including  the 
year  1878  down  to  and  including  the  present  time.  That  said 
lands  have  not  since  been  returned  delinquent,  but  the  appellees 
claim  that  they  had  actual,  open,  notorious,  continuous  and 
exclusive  possession  thereon  under  their  purchase  from  the  com- 
missioner of  school  lands  ratified  and  confirmed  by  the  circuit 
court  on  the  7th  day  of  August,  1876. 

The  first  question  that  demands  consideration  is  as  to  whether 
the  plaintiffs  have  shown  any  right  to  maintain  this  suit.  It  is 
admitted  that  the  state  purchased  the  lands  in  the  year  1877 
for  the  taxes  delinquent  thereon  for  the  years  1875  and  1876, 
that  notwithstanding  such  purchase  the  lands  remained  on  the 
land  books  until  the  year  1879,  when  they  were  again  sold  for 
taxes  and  purchased  by  Craig,  who  never  obtained  a  deed  there- 
for. They  were  then  dropped  from  the  land  books,  and  no  at- 
tempt has  ever  been  made  by  plaintiffs  or  those  under  whom  they 
claim  to  restore  them  thereto.  Thus  plaintiffs'  title  has  long 
since  been  forfeited  to  the  state,  both  by  constitution  and  statute 
for  non-entry  on  the  land  books  for  a  period  of  upwards  of 
fifteen  years,  unless  they  have  shown  a  good  legal  excuse  for 
not  making  such  entry.  They  do  not  claim  that  they  ever  made 
any  effort  to  redeem  the  lands  or  have  such  entry  made,  but 
rest  their  case  solely  on  the  claim  that  because  the  state  pur- 
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•chased  these  lands  in  the  year  1877,  for  the  taxes  of  the  years 
1875  and  1876,  and  that  such  sale  was  void  because  the  sheriff 
failed  to  make  his  report  in  the  time  required,  that  such  void 
sale  excused  them  from  making  any  attempt  to  restore  their 
lands  to  the  land  books  and  that  the  afterward  continuance 
thereof  on  the  land  books  up  until  the  year  1879,  was  also  illegal 
and  void  by  reason  of  such  void  sale.    In  short,  that  such  sale 
was  void  to  invest  their  title  in  the  state  but  valid  to  suspend 
their  title  in  the  air  and  furnish  them  a  just,  equitable  excuse 
for  their  total  lack  of  diligence  and  regard  for  the  just  duty 
they  owed  the  state  for  more  than  twenty  years,  beginning  with 
their  delinquency  for  the  year  1875.    Plaintiffs  to  sustain  this 
contention  rely  on  the  decision  of  the  Circuit  Court  of  Appeals 
of  the  United  States  in  Sayers  v.  Burl-hart,  85  Fed.  Rep.  246, 
which  holds  that  "Where  lands  have  been  purchased  by  the  state 
at  tax  sale,  they  cannot  be  forfeited  for  non-entry  on  the  land 
tooks  for  taxation  under  the  statute  of  West  Virginia,  which 
.provides  that  lands  so  sold  shall  not  thereafter  be  entered  for 
taxation  unless  redeemed."     Supported  by  the  decision  of  this 
Court  in  the  case  of  Totten  v.  Nighbert,  41  W.  Va.  800,  in  which 
it  is  held  that  "where  land  has  been  sold  for  taxes  and  purchased 
for  the  state,  and  the  clerk  of  the  county  court  illegally  places 
such  land  on  the  land  books  for  succeeding  years,  in  the  former 
owner's  name,  and  such  land  is  again  delinquent  and  sold  by 
direction  of  the  auditor  for  the  taxes  of  such  succeeding  years, 
such  sale  is  illegal  and  void,  and  the  purchaser  acquires  no  title 
by  reason  thereof."    These  decisions  are  both  in  harmony  with 
each  other,  and  the  statute  which  they  construe,  but  do  not  in 
any  sense  sustain  plaintiffs'  contention  that  if  the  sale  to  the 
state  is  void,  the  lands  cannot  be  restored  to  the  land  books  on 
request  of  the  original  owner  in  discharge  of  the  requirements 
of  the  Constitution,  and  the  statute.     When  the  State  once  ac- 
quires the  title  of  the  land  owner,  either  by  purchase  or  for- 
feiture^ its  title  becomes  absolute,  and  it  cannot  be  divested 
thereof  in  any  other  manner  than  is  authorized  by  law.    SMb 
v.  Swann,  46  W.  Va.  128 ;  State  v.  Sponagle,  45  W.  Va.  415  (32 
S.  E.  283) ;  McClure  v.  Maitland,  24  W.  Va.  561.    No  title  re- 
mains in  the  land  owner,  and  therefore  the  replacement  of  the 
lands  on  the  land  books  before  redemption  or  sale  would  be  il- 
legal and  void.     If  the  sale  to  the  state,  however,  is  for  any 
reason  illegal  and  void,  no  title  passes,  but  the  title  remains  in 
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-the  land  owner,  who  is  presumed  to  know  the  law,  and  it  is  his 
•duty  to  take  steps  immediately  to  restore  the  land  to  the  proper 
books,  and  if  he  fails  to  do  so  for  five  consecutive  years,  such 
iitle  as  remains  in  him  is  forfeited  to  the  state.  Simpson  v. 
Edmiston,  23  W.  Va.  675.  The  clerk,  the  assessor  and  the  land 
owner  are  all  presumed  to  know  the  law,  and  presumed  to  know 
*  when  a  sale  is  illegal  and  void  and  their  ignorance  of  law  fur- 
nishes no  excuse  for  disobedience  thereof. 

It  is  maintained  that  the  clerk  is  a  mere  ministerial  officer, 
■and  that  it  is  his  duty  under  his  oath  to  obey  the  plain  mandate 
of  the  statute  without  investigating  the  validity  or  invalidity 
of  the  sale.  To  the  contrary,  the  law  presumes  that  the  clerk 
knows  the  law,  and  knowing  it,  knows  when  a  sale  is  valid  or 
invalid  and  must  act  accordingly  to  comply  with  his  oath  of 
office,  and  the  plea  of  ignorance  will  furnish  him  no  excuse, 
-and  will  not  make  any  illegal  act  done  by  him  legal.  The 
clerk's  ignorance  cannot  make  that  legal  which  is  illegal,  or 
make  that  illegal  which  is  legal.  The  oath  he  takes  is  "That 
he  will  support  the  Constitution  of  the  United  States  and  the 
Constitution  of  this  State,  and  that  he  will  faithfully  discharge 
the  duties  of  his  said  office  to  the  best  of  his  skill  and  judg- 
ment." Though  his  skill  and  judgment  may  sometimes  be  in 
-error,  yet  they  cannot  make  law,  after  the  manner  of  the  errors 
of  courts  of  last  resort,  although  they  may  excuse  him  from  in- 
tentional wrong.  While  both  the  assessor  and  the  clerk  are  ad- 
ministrative officers,  and  belong  to  the  administrative  branch 
of  the  state  government,  yet  in  restoring  lands  to  the  land 
books  improperly  omitted  therefrom,  they  act  judicially. 

Section  10,  chapter  54,  Acts  1875,  provides  that,  "When  the 
assessor  shall  ascertain  that  there  is  any  land  in  his  district 
which  has  not  been  entered  in  his  land  book,  or  after  being 
so  entered,  has  from  any  cause,  been  omitted  for  one  or  more 
years,  he  shall  make  an  entry  thereof,  and  of  the  name  of  the 
owner  *  *  *  and  shall  charge  the  same  with  all  the  taxes 
which  should  have  been  charged  or  collected  thereon  since  the 
twentieth  day  of  June,  1863,  with  lawful  interest  thereon."  By 
section  10,  chapter  73,  Acts  1879,  this  section  was  amended  and 
re-enacted,  by  adding  thereto  after  the  word  "omitted"  "for  a 
period  of  less  than  five  years"  in  lieu  of  "for  one  or  more  years," 
thus  subjecting  it  to  the  constitutional  limit  of  forfeiture;  and 
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also  omitted  therefrom  "since  the  twentieth  day  of  June,  18637 
By  chapter  12,  Acts  1881,  the  clerk  of  the  county  court  is  di- 
rected to  make  out  the  land  books  and  authorized  to  correct 
any  mistakes  he  may  discover  therein.  Section  10,  is  continued 
in  this  act  substantially  as  formerly,  with  the  following  clause 
added  thereto :  "And  if  the  clerk  of  the  county  court  make  any 
euch  discovery"  (that  is,  that  any  lands  have  been  omitted 
therefrom  for  a  period  of  less  than  five  years)  "he  shall  enter 
the  same  in  the  land  books  and  inform  the  proper  assessor 
thereof,  who  shall  assess  the  same  as  aforesaid  and  certify  his- 
assessment  to  the  clerk;  and  the  clerk  shall  thereupon  charge- 
said  real  estate  with  taxes  as  aforesaid."  This  section  materially 
unchanged  has  been  continued  to  the  present  time.  Section 
10,  chapter  29,  Code.  Thus  both  the  clerk  and  the  assessor 
in  ascertaining  what  lands  have  been  improperly  omitted  from 
the  land  books  for  any  cause  are  clothed  with  judicial  powers 
often  nominated  quasi  judicial,  and  when  a  land  owner  seeks 
to  have  his  land  restored  to  the  land  books  because  illegally 
omitted  for  any  cause  the  duty  is  imposed  on  them  of  investi- 
gating the  grounds  of  illegality,  and  if  found  to  be  true,  and 
forfeiture  has  not  yet  accrued,  of  restoring  such  lands  with  all 
unpaid  taxes,  with  legal  interest  thereon  chargeable  against  the 
same,  to  the  land  books.  Thus  the  State  is  made  whole,  and 
the  land  owner  redeems  his  land  from  delinquency  and  sale, 
and  prevents  forfeiture  thereof. 

In  Welty's  treatise  on  the  law  of  assessment  (section  25,  p. 
37)  the  law  is  stated  as  follows:  "In  the  exercise  of  the  func- 
tions and  in  the  discharge  of  the  duties  of  his  office,  an  assessor 
acts  both  judicially  and  ministerially.  That  is,  some  of  his 
acts  are  judicial  and  some  ministerial.  ''When  it  becomes 
necessary  to  determine  a  question  of  law  or  fact  the  act  is  judi- 
cial." The  acts  of  assessors  in  determining  what  property  is 
liable  to  taxation  are  judicial  in  their  character.  Throop  on 
Public  Officers,  571;  Wheeling  Bridge  Co.  v.  Paul,  Judge,  39 
W.  Va.  142;  Cunningham  v.  Brown,  39  W.  Va.  588;  Charleston' 
Bridge  Co.  v.  County  Courty  41  W.  Ya.  658. 

It  is  therefore  plain  that  either  the  assessor  or  the  clerk  had 
authority  to  restore  these  lands  to  the  land  books  on  applica- 
tion of  the  owners  at  any  time  before  they  became  forfeited  by 
reason  of  non-entry,  provided  the  former  purchase  by  the  State 
was  illegal  or  void  for  any  cause,  and  having  the  power,  it  was- 


Digitized  by 


Google 


W.  Va.]  Stockton  v.  Craig.  475- 

incumbent  on  them  as  a  duty  to  do  so  when  thereto  requested. 
Whatever  title  remained  in  the  owners  became  forfeited  to  the 
State  after  they  had  been  off  the  land  books  for  five  consecutive 
years.  Hence,  whether  the  sale  to  the  State  was  valid  or  invalid 
the  land  owners  lost  their  title,  and  it  became  absolutely  vested  in 
the  State.  Having  no  title  or  no  suable  interest  in  the  subject 
matter  of  the  suit  they  cannot  maintain  the  same.  King  v.  Mul- 
lens, 171  r.  S.  404;  King  v.  Panther  Lumber  Co.,  Id.  437. 
Without  title  either  legal  or  equitable  plaintiffs  cannot  attack 
the  defendants'  title  papers  as  being  fraudulent  and  void  and 
creating  a  cloud  on  their  lost  title,  since  the  fraud  alleged  had 
nothing  to  do  with  the  loss  of  their  title.  The  cancellation  of 
defendants'  papers  would  not  restore  their  lost  title.  The  rule 
is  stated  in  the  17th  Am.  Plead.  &  Pract,  300,  as  follows :  "A 
bill  to  quiet  title  or  remove  a  cloud  cannot  be  maintained  by 
any  one  who  is  not  interested  in  the  title.  The  plaintiff  must 
have  some  title,  either  legal  or  equitable,  for  it  is  a  general 
rule  that  he  must  recover,  if  at  all,  upon  the  strength  of  his 
own  title  and  not  upon  the  weakness  of  that  of  his  adversary. 
Want  of  title  in  the  plaintiff  renders  it  unnecessary  to  examine 
that  of  the  defendant." 

It  is  insisted  that  as  the  purchase  by  the  defendants  under 
which  they  hold  was  by  a  decree  of  the  circuit  court  at  the  in- 
stance of  the  commissioner  of  school  lands  that  plaintiffs  are 
entitled  to  the  benefit  of  all  taxes  paid  by  such  purchasers  to 
prevent  forfeiture  of  their  land  under  the  decision  of  Lynch  v. 
Andrews,  25  W.  Va.  757,  and  Sturm  v.  Fleming,  26  W.  Va.  54. 
These  cases  hold  that  there  was  such  privity  between  the  pur- 
chaser at  a  judicial  sale  and  the  person  whose  land  was  sold 
that  if  such  sale  and  the  deed  made  in  pursuance  thereof  should 
thereafter  be  set  aside  that  the  payment  of  taxes  by  the  pur- 
chaser would  prevent  the  forfeiture  of  the  title  to  the  State 
during  the  period  covered  by  such  annulled  sale  and  deed.  This 
arises  from  the  fact  that  the  titles  are  the  same,  and  tempora- 
rily vested  in  the  purchaser,  and  as  he  pays  the  state  taxes  dur- 
ing the  interim,  the  title  cannot  possibly  be  forfeited,  but  that 
the  purchaser  would  have  the  right  to  reimbursement  of  the 
taxes  from  the  owner  of  the  land  whose  title  is  restored  or 
freed  from  cloud.  In  the  present  case,  there  was  no  such  judi- 
cial sale  as  would  create  or  continue  a  privity  between  the  origi- 
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nal  owners  and  the  purchasers.  Such  owners  were  not  parties 
to  the  proceedings,  nor  were  they  entitled  to  be.  McClure  v. 
Maitland,  24  W.  Va.  561.  Their  title  was  not  sold,  but  it  was 
only  such  title  as  the  state  had  at  that  time.  If  any  privity 
•existed,  it  was  between  the  state  and  the  purchasers.  If  the 
State  had  no  title,  then  the  decree  of  confirmation  and  deeds 
in  pursuance  thereof  furnished  mere  color  for  the  beginning  of 
a  new  title  bringing  this  case  clearly  within  the  rule  of  Simpson 
v.  Edmiston,  23  W.  Va.  675;  State  v.  McEldowney,  54  W.  Va. 
695. 

Having  reached  the  conclusion  that  the  plaintiffs  have  lost 
their  title,  whether  the  purchase  by  the  State  in  1877  is  valid 
or  invalid,  it  becomes  wholly  unnecessary  to  inquire  into  the 
validity  of  such  purchase  for  the  afterwards  forfeiture  for  non- 
«ntry,  renders  the  State's  title,  though  otherwise  defective,  ab- 
solute and  indefeasible. 

It  is  said  by  Mr.  Justice  Harlin  in  the  case  of  King  v.  Mul- 
lens, 171  U.  S.,  on  page  435,  this  "is  a  case  of  sheer  neglect  upon 
the  part  of  the  land  owner  to  perform  the  duty  required  of  him 
by  the  Constitution  and  statutes  of  the  state."  Plaintiffs'  coun- 
sel avers  in  his  brief  that,  ''The  evidence  in  this  case  at  bar 
shows  that  the  commissioner  of  school  lands  refused  to  proceed 
against  these  lands,  and  thereby  deprived  the  former  owners  of 
their  right  of  redemption,  or  the  right  to  contest  the  validity 
of  the  sale,"  and  relies  on  this  fact  to  give  a  court  of  equity 
jurisdiction,  and  cites  King  v.  Mullen  as  upholding  his  conclu- 
sion. Counsel  certainly  had  some  other  case  in  his  mind,  when 
preparing  his  brief,  for  it  is  alleged  in  plaintiff's  bill  that  the 
commissioner  of  school  lands  was  about  to  bring  proceedings  to 
sell  their  lands  as  forfeited  to  the  State,  and  they  pray  'that  the 
said  F.  B.  Smith,  commissioner  of  school  lands  as  aforesaid, 
be  inhibited,  restrained  and  enjoined  from  proceeding  against 
said  lands  as.  forfeited  and  subject  to  be  sold  by  him  for  the 
benofi^of  the  school  fund  and  by  virtue  of  said  pretended  for- 
feiture and  sale  aforesaid."  So  that  plaintiffs  not  only  claim 
that  the  sale  was  void  and  prevented  forfeiture,  but  satisfied 
the  delinquency  of  the  land  and  relieved  them  from  the  neces- 
sity of  redeeming  the  same  and  paying  any  taxes  thereou  for 
the  past  twenty  years.  How  long  they  expect  this  to  last  does 
not  appear.  Certainly  they  can  hardly  claim  that  the  failure 
of  the  sheriff  to  return  his  report  of  sales  within  ten  days  would 


Digitized  by 


Google 


W.  Va.]  Stocktox  v.  Craig.  477 

render  the  land  wholly  immune  from  taxation.  Not  only  have* 
plaintiffs  failed  to  make  any  attempt  to  redeem  their  land,  but 
pray  an  injunction  to  prevent  such  opportunity  being  afforded 
them.  A  more  inequitable  plea  could  not  possibly  be  presented. 
Courts  of  equity  help  those  who  are  willing,  anxious  and  ready 
to  do  equity,  and  do  not  permit  themselYes  to  be  used  as  instru- 
ments to  deprive  the  State  of  its  just  taxes  on  lands  held  only 
under  its  grants.  Xo  title  is  good  without  a  grant,  directly  or 
indirectty,  or  mediately  or  immediately,  from  the  State,  and  they 
who  expect  to  keep  their  titles  from  returning  to  their  ogirinal 
source  must  pay  the  taxes  lawfully  assessed  and  assessable 
against  the  same.  Before  the  plaintiffs  can  prevail  in  equity 
they  must  redeem  their  title  from  the  State  in  the  manner 
pointed  out  by  law.  "Until  they  do  so,  they  cannot  maintain 
this  suit.  Davis  v.  Leving,  50  W.  Va.  431;  State  v.  Sponagle, 
45  W.  Ya.  415  (32  S.  E.  283;  Totten  v.  Nighbert,  41  W.  Va. 
95,  (24  S.  E.  627);  King  v.  Mullen,  171  IT.  S.  404;  King  v. 
Panther  Lumber  Co.,  Id.  437. 

The  plaintiffs'  bill  was  properly  dismissed. 

The  decree  is  affirmed. 

Affirmed. 

Braxnon,  Judge,  (concurring)  : 

I  concur  in  the  decision  made  in  this  case,  because  I  think 
that  time  denies  relief  to  the  plaintiff.  So  many  years  have 
passed  since  the  purchase  by  Craig,  and  the  means  of  informa- 
tion to  the  owners  of  the  land  that  it  was  not  in  fact  delinquent 
open  to  them.  They  could  have  learned  the  facts  by  the  slightest 
diligence  and  care.  In  fact  they  did  know  of  them  long  ago,  as 
far  back  as  1879.  The  bill  is  predicated  upon  fraud.  Equity 
does  not  allow  a  man  to  lie  supine  through  a  generation.  I 
think,  therefore,  ladies  bars  the  bill,  and  also  the  statute  of  limi- 
tation. But  I  am  not  as  yet  ready  to  hold  that  when  land  is  sold 
to  the  State  for  delinquent  taxes,  even  when1  the  salw  is  void  for 
irregularity,  that  its  non-entry  on  the  tax  books  after  such  sale 
will  work  its  forfeiture.  Section  23,  chapter  29,  Code,  provides 
that,  "Real  estate  purchased  fof  the  state  at  a  sale  for  taxes  shall 
not  be  thereafter  entered  on  the  land  books,  but  the  auditor  shall 
keep  a  register  thereof."  Here  is  a  positive  prohibition  against 
the  entry  of  such  land  on  the  tax  books,  and  I  cannot  see  how 
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the  owners  can  be  remiss  to  the  extent  of  the  forfeiture  of  their 
land.  They  can  redeem  and  reassess.  We  cannot  say  that  if  not 
re-entered  for  taxes  the  owners  cheat  the  State  out  of  her  taxes 
as  the  land  is  hers,  and  she  can  sell  it,  and  take  all  its  proceeds* 
if  she  chooses  to  deny  them  the  excess  over  her  taxes  and  interest 
and  damages ;  and  under  the  statutes  as  they  are  on  redemption 
or  sale  she  gets  back  all  her  taxes  with  twelve  per  cent,  interest 
She  can  lose  nothing.  The  land  is  hers  and  not  taxable.  State 
v.  McEldowneij,  54  W.  Va.  695;  State  v.  Belcher,  53  Id.  359; 
Totten  v.  Nighbert,  41  Id.  800.  In  Sayers  v.  Berkhart,  85  Fed. 
•246,  29  C.  C.  A.  137,  it  was  held  that— "Where  lands  have  been 
purchased  by  the  State  at  a  tax  sale  they  cannot  be  forfeited  for 
non-entry  on  the  land  books  for  taxation,  under  the  statute  of 
West  Virginia,  which  provides  that  lands  so  sold  shall  not  there- 
after be  entered  for  taxation  unless  redeemed."  But  it  is  said 
in  this  case  that  where  the  tax  deed  is  void  for  irregularity  it  is 
the  duty  of  the  clerk  or  assessor,  on  request  of  the  owner  to  re- 
store the  land  to  the  tax  books,  and  that  that  owner  must  cause 
him  to  do  so  by  request  or  mandamus.  I  cannot  see  clearly  as 
yet  that  in  the  face  of  a  statute  prohibiting  the  assessment  of 
such  land  a  clerk  or  assessor  can  assume  the  function  of  passing 
upon  the  validity  of  the  tax  sale,  generally  a  most  intricate  and 
delicate  question  of  law,  and  thus  exercise  judicial  functions. 
The  sale  is  colorable,  its  validity  colorable,  and  I  cannot  see  how 
it  can  be  overthrown  bv  the  clerk  or  assessor. 
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1.      Tax  Sale.— Delinquent  List.— Void  Tax  Sale. 

A  list  of  lands  delinquent  for  taxes  and  a  list  of  lands  sold 

,  for  taxes,  giving  no  specification  or  description  whatever  of  a 

||        244  tract  or  lot  of  land  sold  for  taxes— utterly  blank  therein— are 

p=r "  void,  and  render  a  tax  sale  of  such  tract  and  deed  under  it 

Q      4^  void,  and  such  defect  is  not  cured  by  section  25,  chapter  31, 

» Code  of  1899,     (Dent,  J.,  dissenting.)     (p.  481). 
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2.  Tax  Sale. — Redemption. 

When  a  tax  deed  is  vacated  for  irregularity  in  the  proceed- 
ings of  record,  where  the  land  is  chargeable  with  taxes,  the 
owner  must,  as  a  condition  precedent  to  the  vacation  of  the 
deed,  pay  the  purchaser  what  is  required  to  be  paid  by  Code  of 

1899,  chapter  31,  section  25.     (p.  484). 

» 

3.  Tax  Sale. — Statute  Construed. 

Statutes  for  redemption  from  tax  sales  are  to  be  liberally  con- 
strued, to  attain  the  end.     (p.  484). 

4.  Tax  Sale. — Tender  by  Owner. 

If  a  tax  purchaser  refuse  a  redemption,  not  on  account  of  the 
amount  of  money  tendered,  but  claiming  the  validity  of  his 
purchase,  and  refusing  a  tender  generally,  the  amount  of  money 
tendered,  though  too  small,  becomes  immaterial,     (p.  485). 

5.  Tax  Sale. — Tender. — Mistake  in  Amount  Immaterial  in  Re- 

deeming. 

A  small  deficiency  in  the  amount  of  money  tendered  for  re- 
demption from  a  tax  sale,  attributable  to  mistake,  will  not  vit- 
iate the  tender,     (p.  485). 

Appeal  from  Circuit  Court,  Tucker  County. 
Hill  by  J.  K.  Mosser  and  others  against  J.  H.  Moore  and 
others.    Decree  for  defendants,  and  plaintiffs  appeal. 

Reversed. 

Dailey  &  Bowers  and  A.  Jay  Valentine,  for  appellants. 

Coxley  &  Smith  and  Talbott  &  Hoover,  for  appellees. 

Brannon,  Judge  : 

Eliza  E.  McMillen  owned  three  town  lots,  numbered  189,  190 
and  191,  in  the  town  of  Parsons,  Tucker  county.  The  clerk  of 
the  county  court  of  that  county,  0.  S.  Billings,  made  a  deed,  10th 
January,  1903,  conveying  said  lots  to  J.  H.  Moore  and  A  .A. 
Dorsey,  which  deed  recites  that  the  sheriff  of  Tucker  county,  in 
January,  1902,  sold  to  Moore  nnd  Dorsey  the  said  lots  for  de- 
linquency for  taxes  charged  against  them  by  the  town  of  Parsons 
in  the  name  of  Eliza  E.  McMillen  for  the  year  1899.  These  lots 
were  once  owned  by  Ruth  N.  Ryder,  and  she  gave  a  deed  of  trust 
on  them  for  debt,  and  afterward,  while  said  deed  of  trust  still 
rested  on  the  lots,  Ruth  X.  Ryder  conveyed  them  to  said  Eliza 
E.  McMillen.    Afterwards  the  lots  were  sold  under  said  deed  of 
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trust  and  purchased  by  Thomas  Keck  for  himself  and  as  trustee 
for  the  benefit  of  J.  K.  Mosser  and  others.  Then  Mosser,  Keck 
and  others,  the.  owners  of  said  lots,  filed  a  bill  in  Tucker  county 
against  Moore  and  Dorsey  to  set  aside  the  said  tax  deed,  claim- 
ing that  it  was  wholly  void.  They  also  say  in  their  bill  that  after 
said  tax  deed  had  been  made  they  tendered  the  tax  purchasers 
the  sum  which  was  properly  payable  to  them,  and  thus  offered 
to  make  a  redemption,  but  that  said  Moore  and  Dorsey  refused 
to  allow  the  redemption,  and  then  said  Mosser  and  others  paid 
to  the  clerk  of  the  county  court  $27.25  as  the  amount  paid  by 
the  tax  purchasers  with  twelve  per  cent,  interest.  The  answer 
of  the  defendants  admits. this  offer  to  redeem,  but  says  that  the 
sum  offered  was  too  little,  as  it  did  not  include  the  cost  of  the 
surveyor's  report  and  the  clerk's  fee  for  making  the  tax  deed, 
which  seems  to  be  the  fact.  The  cause  was  heard  upon  the  bill 
and  answer  and  exhibits,  and  a  decree  was  entered  holding  the 
tax  deed  valid  and  that  whatever  defect  or  irregularities  existed 
in  the  tax  sale  were  cured  by  the  tax  deed.  From  this  decree 
J.  K.  Mosser  and  his  associates  have  appealed. 

The  plaintiffs  contend  that  the  lots  were  never  returned  de- 
linquent for  the  taxes  of  1899;  that  the  lots  were  never  adver- 
tised for  sale  as  delinquent  for  said  taxes  as  required  by  law  and 
the  ordinance  of  said  town  of  Parsons;  that- such  lots  were  never 
sold  for  said  taxes,  as  recited  in  the  tax  deed ;  and  that  no  pro- 
ceedings were  had  or  notice  given  that  would  have  given  notice 
to  any  owner  of  said  lots  or  any  one  claiming  interests  therein 
of  any  purpose  on  the  part  of  the  town  or  any  public  officer  to 
sell  the  same  for  taxes  for  1899  or  any  other  year.  I  suppose 
that  no  one  will  deny  that  there  must  be  a  delinquent  list  in- 
cluding the  particular  land  sold  for  taxes.  There  can  no  more 
be  a  sale  without  delinquency,  and  a  delinquent  list,  than  there 
can  be  a  sale  without  an  assessment,  because  the  statute  requires 
such  delinquency  and  delinquent  list.  I  repeat  that  there  can  be 
no  sale  without  delinquency,  and  delinquency  to  sustain  a  tax  sale 
must  be  proven  by  that  delinquent  list.  There  can  be  no  one 
thing  pointed  out  as  necessary  to  sustain  a  tax  sale  that  is 
more  essential  than  a  delinquent  list,  because  it  is  the  only 
evidence  of  that  without  which  no  sale  can  be  made,  that  is, 
non-payment  of  the  taxes  assessed.  If  land  is  not  on  that  list 
the  Code,  chapter  31,  section  51,  says  that  it  shall  be  presumed 
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the  taxes  were  paid.  In  this  case  there  appears  a  copy  of  a  list 
of  real  estate  delinquent  for  taxes  in  Parsons  for  1899  certified 
by  A.  C.  Scherr,  state  auditor,  having  a  first  column  headed 
"Names,"  and  a  second  column  headed  "Real  Estate,"  and  a 
third  column  headed  "Ami"  In  the  first  column  are  the  names 
of  twenty-nine  persons,  including  Eliza  E.  McMillen,  and  in  the 
second  column,  intended  for  the  specification  of  the  real  estate 
delinquent*  there  is  not  a  mark,  but  it  is  entirely  blank — in  other 
word?,  not  a  tract  or  lot  of  real  estate  is  mentioned.  In  the 
third  column  an  amount  of  money  stands  annexed  to  each  name, 
that  annexed  to  the  name  of  Eliza  E.  McMillen  being  $18.14. 
We  suppose  that  the  taxes  chargeable  to  her  amounted  to  that 
sum;  but  whether  for  real  estate  or  personalty  we  could  not 
say,  except  that  the  caption  says  that  the  list  is  for  real  estate; 
but  for  what  real  estate  those  taxes  are  charged  and  delinquent 
we  are  left  utterly  in  the  dark.  It  is  just  as  though  there  were 
no  delinquent  list  at  all.  That  list  is  a  nullity,  vacancy.  It 
leaves  out  that  most  essential  element,  specification  and  descrip- 
tion of  the  land  delinquent.  In  reference  to  the  assessment  list 
Blackwell  on  Tax  Titles,  section  223  says:  "An  assessment  that 
does  not  identify  the  land  is  void.  A  description  sufficient  to 
give  notice  to  the  tax  payer  that  his  land  is  assessed  which  the 
legislature  cannot  dispense  with,  nor  work  a  cure  upon  any  pro- 
ceedings defective  in  that  regard.  *  *  *  *  The  test  is 
this:  Is  the  description  sufficient  to  identfy  the  land  and  give 
notice  to  the  owner  of  the  assessment,  or  is  it  so  defective  that  it 
might  probably  mislead  the  owner?  Xotice,  or  at  least  the 
means  of  knowledge,  is  an  essential  element  of  every  just  pro- 
ceeding which  affects  rights  of  person  or  property.  But  how  can 
the  duty  of  payment  of  taxes  be  performed  without  the  identity 
of  the  subject  matter  of  the  duty  be  made  known  to  him  who  is 
to  perform  it,  by  name  or  description?"  27  Am.  &  Eng.  Ency. 
L.  ')S3,  says:  "It  is  essential  to  the  validity  of  ,an  assessment  of 
real  estate  that  it  contain  a  description  of  the  property  sufficiently 
accurate  and  certain  to  enable  the  owner  readily  to  identify  it 
a*  his,  and  to  furnish  a  basis  for  the  tax  lien,  and  for  proceed- 
ings in  rem  against  the  tract,  should  such  become  necessary  to 
the  collodion  of  the  taxes."  See  Black  on  Tax  Titles,  section 
112.  Of  course,  this  law  would  apply  to  the  delinquent  list. 
This  delinquent  list  did  not  suggest  to  the  owner  of  these  lots 
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any  delinquency',  and  therefore  it  would  mislead ;  it  would  give 
no  notice  to  them  that  the  lots  were  delinquent.  By  law  this 
list  must  be  returned  to  the  town  council's  office,  and  a  copy 
thereof  to  the  state  auditor.  Persons  have  right,  upon  exam- 
ination in  those  offices,  to  be  informed  distinctly  by  that  list  that 
jtheir  land  is  delinquent.  This  list,  merely  from  the  name  of 
Eliza  E.  McMillen  being  found  on  it,  suggests  some  delinquency; 
but  that  is  not  enough;  it  must  tell  what  delinquency.  We 
have  the  authority  of  section  25,  chapter  31,  Code,  for  saying 
that  if  an  irregularity  appear  on  the  face  of  the  proceedings  in 
said  offices,  and  be  such  as  materially  to  prejudice  and  mislead 
the  owner  of  the  real  estate  sold  as  to  what  real  estate  was  sold, 
and  when  and  for  what  year,  it  will  vitiatate  the  sale,  unless  it 
appear  clearly  that  but  for  the  irregularity  it  would  have  been 
redeemed.  A  delinquent  list  is  an  essential  document  in  the 
"proceedings"  in  those  offices  under  that  section. 

Furthermore  as  to  the  sale.  No  sale  list  appears  to  prove  the 
sale.  If  there  had  been  such  list,  we  presume  it  would  have 
been  furnished  by  the  defendants.  The  bill  says  there  was  none, 
but  the  answer  denies  that  allegation.  Likely,  as  the  deed  re- 
cites that  the  lots  were  delinquent  and  sold,  we  have  to  say  that 
some  delinquent  list  and  sale  list  were  made  and  filed,  as  the 
Code,  section  29,  chapter  31,  makes  it  prima  facie  evidence  of  its 
recitals. 

Then,  what  is  its  character?  Not  only  must  there  be  such  a 
list,  because  required  by  law,  but  it  must  have  requisites  of 
legal  cartainty  like  assessment  and  delinquent  lists.  We  can 
only  surmise  the  character  of  that  sale  list,  if  it  ever  existed, 
from  the  advertisement  in  a  newspaper  by  the  sheriff  of  Tucker 
county  of  the  sale  for  taxes  under  which  the  tax  deed  was  made. 
In  that  section  of  it  relating  to  the  town  of  Parsons  the  name  of 
Eliza  E.  McMillen  is  given  in  the  column  containing  the  names 
of  persons  charged  with  taxes,  but  in  the  column  headed  "Quan- 
tity of  Land"  there  is  nothing  in  connection  with  her  name,  nor 
is  there  in  the  column  headed  "Local  Description";  but  they 
are  both  blank  as  to  property  and  description,  and  only  in  the 
column  showing  amounts  of  taxes  do  we  find  anything  connected 
with  the  name  of  Eliza  E.  McMillen,  the  sums  $23.S3  for 
Amount  necessary  to  redeem,  and  $24.30  for  amount  of 
taxes,  costs  and  fee  for  receipt.     We  are  justified  from  this 
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publication  in  saying  that  the  sale  list  was  totally  defect- 
ive in  not  specifying  the  property  sold.  We  are  further 
justified  in  this  position  by  the  sheriff's  receipt  given  to  the  tax 
purchaser  for  $24.30,  which  gives  the  name  of  Eliza  E.  Mcllillen 
as  a  person  charged  with  taxes,  and  leaves  blank  the  quantity  of 
land.  The  receipt  contains  no  further  description  or  specifica- 
tion of  the  property  sold  than  that  it  was  in  "Parsons  Corpr." 
which  we  take  to  mean  in  the  town  of  Parsons.  But  what  prop- 
erty in  no  way  appears.  So,  we  say  that  those  two  essential 
things  are  entirely  wanting,  a  delinquent  list  and  a  sale  list; 
they  are  so  utterly  defective  as  to  be  no  lists.  There  is  vacancy 
where  there  must  be  colorable  substance;  there  is  utter  voidness 
and  emptiness  where  there  should  be  body.  Substantially  there 
are  no  lists  at  all.  Surely  we  are  botind  to  say  that  this  want  of 
record  would  mislead  the  owners,  because  it  would  give  them  no 
notice  of  delinquency  and  sale,  and  this  being  so  the  sale  is  not 
good,  by  the  Code  and  by  cases  cited  below.  Where  an  essential 
part  of  the  proceeding  is  totally  wanting  there  is  vacancy  and 
the  proceeding  is  void.  Forqueran  v.  Donnelly,  7  W.  Va.  114. 
We  cannot  say  that  the  recital  of  the  deed  from  the  clerk  will 
prove  delinquency  and  sale,  since  while  these  deeds  may  be 
prima  facie  evidence,  the  prima  facie  case  is  repelled  by  evi- 
dence showing  those  lists  to  be  void,  not  voidable  or  merely  de- 
fective. Total  failure  to  file  delinquent  and  sale  lists  does  mis- 
lead. There  is  no  warning  in  the  place  where  warning  ought  to 
be  found.  We  go  to  those  lists  in  those  offices  to  see  whether  our 
land  has  been  returned  delinquent  and  sold.  Barton  v.  Gilchrist, 
10  W.  Ya.  223;  Simpson  v.  Edmiston,  23  Id.  67 5 :  Gcrke  Brew- 
ing Co.  v.  St.  Clair,  46  Id.  93 ;  McCallister  v.  Cottrill,  24  Id.  173. 
These  lists  gave  no  notice  to  the  owners  of  the  lots.  The  form 
of  delinquent  list  given  in  section  18,  chapter  30,  and  of  the  sale 
list,  in  section  12,  chapter  31,  Code,  show  that  the  lists  in  this 
case  do  not  conform  to  law. 

Tt  appears  from  the  Code  that  irregularity  in  the  proceedings 
fixed  by  law  leading  to  a  sale  for  taxes  will  overthrow  a  sale,  if 
it  be  of  a  kind  to  mislead  those  interested  in  the  land,  except  as 
to  defects  cured  by  the  Code.  This  follows  from  the  language  of 
the  Code,  chapter  31,  section  25,  that  the  purchaser  <\vM  get 
good  title,  "notwithstanding  any  irregularity  in  the  proceeding 
under  which  the  same  was  sold  not  herein  provided  for,  unless 
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such  irregularity  appear  on  the  face  of  such  proceeding  of  rec- 
ord in  the  office  of  the  clerk  of  the  county  court,  and  be  such  as 
materially  to  prejudice  and  mislead  the  owner."  From  this  two 
things  appear,  namely:  that  such  defects  as  mislead  are  fatal, 
and  second  that  some  defects  are  cured  by  the  statute.  Having 
above  seen  that  the  defects  in  this  case  are  such  as  to  mislead 
we  must  see  whether  they  are  cured  by  the  statute.  It  is  in- 
sisted that  they  are  so  cured  by  the  clause  of  section  25  reading, 
"And  no  irregularity,  error  or  mistake  in  the  delinquent  list  or 
in  the  return  thereof,  or  in  the  affidavit  thereto,  or,  in  the  list 
of  sales  filed  with  the  clerk  of  the  county  court,  or  in  the  affi- 
davit thereto,  or  in  the  recordation  of  such  list  or  affidavit,  or  as 
to  the  matter  of  laying  off  any  real  estate  as  sold,  or  in  the  plat, 
description  or  report  thereof,  made  by  the  surveyor  or  other  per- 
son, shall,  after  the  deed  is  made,  invalidate  or  effect  the  sale  or 
deed/'  We  hold  that  this  does  not  cure  the  defect  in  the  delin- 
quent and  sale  lists  above  specified.  Those  defects  are  not  merely 
irregularities  within  the  meaning  of  that  curative  provision.  That 
provision  supposes  lists  not  utterly  void,  mere  nonentities,  vanities, 
but  lists  which  have  substance,  which  contain  enough  to  make 
them  colorable  lists  under  the  law,  but  which  have  some  defect  in 
them.  Surely  the  Code  never  meant  to  dispense  wholly  with  a 
delinquent  list  or  a  sale  list,  and  there  are  none  in  this  case.  We 
must  not  think  that  the  word  "description"  in  the  statute  above 
quoted  dispenses  with  a  description  of  the  land  in  an  assessment 
list,  or  a  delinquent  or  sale  list.  That  refers  to  the  description 
made  by  the  surveyor  in  his  plat  or  report,  not  the  description 
of  the  land  in  those  lists,  since  description  in  those  lists  is  nec- 
essary as  notice  to  the  land  owners.  Therefor  we  hold  that 
this  deed  is  void. 

The  next  question  is  whether  the  land  owner  must  pay  the 
taxes  and  costs  proscribed  by  that  clause  of  section  25,  which 
says  that  no  tax  deed  shall  be  set  aside. for  any  mistake  or  irreg- 
ularity in  the  proceedings  until  the  land  owner  shall  pay  pur- 
chase money  paid  for  the  real  estate  at  the  sale  and  subsequent 
taxes  and  costs  of  survey  and  report.  We  hold  that  such  pay- 
ment must  be  made  as  a  precedent  condition  to  the  vacation  of 
the  deed.  That  clause  of  the  statute  is  important.  It  is  argued 
that  as  the  defects  pointed  out  above  make  the  proceeding  null, 
not  simply  voidable,  it  logically  follows  that  there  is  no  duty  to 
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pay  such  taxes  on  the  owners.  This  is  a  distinct  clause  in  the 
statute.  As  the  tax  purchaser  has  paid  taxes  chargeable  to  the 
owner,  equity  calls  upon  the  owner  to  repay  the  tax  purchaser 
money  which  the  owner  should  have  paid,  and  which  the  tax 
purchaser  had  paid  for  him.  I  think  the  statute  means  just  that. 
This  follows  from  another  consideration.  AVe  have  seen  that 
there  be  some  defects  cured  by  the  statute  where  the  sale  stands 
good,  and  clearly  this  refunding  provision  does  not  apply  to 
those  cases;  therefore,  it  must  apply  to  cases  not  cured  by  the 
statute,  where  the  defect  causes  the  failure  of  the  purchaser's 
title.  In  addition  the  bill  offers  to  pay  the  purchasers  the  proper 
amount.  It  may  be  thought  that  this  position  is  inconsistent 
with  our  holding  on  this  point  in  State  v.  McEMowney,  54  W. 
Va.  G05:  but  I  distinguish  that  case  from  this,  because  in  it  the 
land  was  assessed  contrary  to  the  prohibition  of  law,  and  sold 
contra rv  to  another  prohibition,  whereas  in  this  case  it  is  not  so. 
In  this  case  the  owners  were  chargeable  with  taxes;  in  that  case 
Cassoy  L.  Xewsom  was  not  chargeable  with  taxes  by  assessment, 
as  the  state  had  other  means  of  getting  omitted  taxes  from  her. 
Cunningham  v.  llroirn.  \\\)  \V.  Va.  388. 

Defendants  resist  the  vacation  of  the  deed  because  not  enough 
monev  was  tendered.  But  a  tender  was  made.  There  was  lack- 
ing only  a  small  sum.  which  should  not  defeat  relief.  Wyait  v. 
Fl/n/Kon  8  W.  Va.  3!M.  Iicdcmption  statutes  are  to  be  liberally 
construed.  Danser  v.  Johnson,  ?.">  \Y.  Va.  381.  Besides,  the  de- 
fendants yefu-ed  redemption  because  too  late,  and  this  dis- 
pell^ s  with  the  question  of  the  amount.  Koon  v.  Snoihjrass,  18 
\\\  Va.  :V>0:  Thompson  v.  Lyon.  40  hi.  ST. 

Therefore,  we  hold  that  the  tax  deed  is  utterly  void,  and  we 
reverse  the  decree  of  the  circuit  court  of  Tucker  eountv  and  send 
the  case1  back  1o  that  court  with  direct  ion  to  a-ecrtain  tin4  proper 
sum  to  be  paid  to  Moore  and  Dorsey  by  the  owners  of  the  three 
lots,  and  then  to  enter  a  decree  vacating  the  r-aid  tax  deed  on 
payment  to  Moore  and  Dorsey  of  the  proper  sum. 

Reversed. 

Note  by  Buaxxox.  Judge  : 

I  add  this  note,  though  likely  not  material.  What  property 
was  sold  by  the  sheriff  belonging  to  Eliza  McMillen?  Judging 
by  the  record. of  the  sale  he  could  not  have  cried  fflie  sale  of 
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any  particular  piece  of  her  property.  It  has  been  suggested 
that  the  sale  would  apply  to  any  piece  of  her  property  in  Par- 
sons. This  cannot  possibly  be  sound  law.  Assessment  list, 
delinquent  list  and  sale  list  must  describe  it.  In  addition  to 
authorities  above  cited  I  add  Cooley  on  Taxation,  3d  ed.,  740. 
"In  listing  the  land  it  must  be  described  with  particularity  suf- 
ficient to  afford  the  owner  means  of  identification  and  not  to 
mislead  him.*  *  *  The  result  of  the  whole  is,  that  wjiere 
the  assessment  wholly  fails  to  lead  to  identification,  so  that 
neither  the  owner  nor  the  officer  can  tell  that  his  land  is  taxed, 
the  duty  of  payment  cannot  be  performed,  and  the  assessment 
is  void."  The  suggestion  that  the  sale  might  apply  to  any 
piece  of  property  of  Eliza  McMillen  is  accompanied  by  tie 
admission  that  this  defect  is  such  as  would  vitiate  the  deecj, 
and  is  not  cured  by  statute,  and  yet  it  is  said  that  the  sale  is 
not  void,  but  only  voidable.  How  it  can  be  that  this  defect  is 
such  as  to  mislead,  and  such  as  is  not  cured  by  section  25, 
chapter  31,  Code,  and  yet  be  only  voidable,  not  void,  I  do 
not  see.  I  repeat  that  it  is  void  because  of  those  lists,  as  to 
Eliza  McMillen,  being  no  lists  at  all,  not  colorable  lists  even, 
but  so  radically  defective  as  to  be  void  as  to  her.  It  cannot  be 
thought  that  those  delinquent  and  sale  lists  can  be  aided  by 
oral  evidence  to  prove  what  property  was  meant  to  be  returned 
delinquent  and  sold,  or  what  property  the  sheriff  actually  cried 
out.  The  record  is  the  sole  test  as  to  this.  McLain  v.  Batton, 
50  W.  Va.  121. 

Dent,  Judge,  (concurring) : 

I  concur  in  the  conclusion  in  this  case,  but  not  in  point  one 
of  the  syllabus,  nor  the  reasoning  of  Judge  Braxnox's  opinion 
in  relation  thereto.  Under  chapter  31,  Code,  there  are  four 
classes  of  cases  in  which  suits  can  be  instituted  to  set  aside  tax 
deeds. 

First  Under  section  25,  when  the  owner  has  been  misled  by 
some  irregularity  in  the  proceedings  as  to  what  portion  of  his 
real  estate  was  sold,  and  when  for  what  year  or  years  it  was 
sold  or  as  to  the  name  of  the  purchaser  thereof,  provided  he 
would  have  redeemed  the  same  had  he  not  been  so  misled  by 
such  irregularity,  and  provided  further  that  he  pay  the  tax 
purchaser  the  amount  of  his  purchase  money  and  the  subse- 
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quent  taxes  and  costs  paid  and  incurred.  This  is  a  mere  avoid- 
ance of  the  sale  by  redemption,  and  it  is  not  because  the  deed 
is  void,  but  because  it  is  voidable  by  reason  of  the  misleading 
irregularity  existing  in  the  proceedings  which  prevented  the 
owner  from  paying  the  taxes  and  redeeming  the  land  before 
the  deed  was  made.  Oerke  Brewing  Co.  v.  St.  Clair,  46  W.  Va. 
93. 

Second.  Under  sections  26  and  27,  when  the  taxes  are  not 
in  arrear,  but  have  been  once  paid.  To  avoid  the  deed  under 
this  head  suit  must  be  brought  within  five  years  after  the  deed 
is  made.  Both  these  classes  represent  privileges  reserved  by 
the  statute  to  the  owner,  and  of  which  no  other  person  can  take 
advantage  except  by  his  authority.  Hence  the  deeds  by  virtue 
thereof  are  rendered  voidable  but  not  void.  They  are  good 
against  all  others  except  the  owner,  his  alienees,  heirs  or  dev- 
isees. 

Third.  Under  section  9,  when  the  officer  making  the  sale 
is  guilty  of  fraud  in  connection  therewith,  that  is,  holds  an 
illegal  interest  therein.  The  cases  of  Phillips  v.  Mi  near,  40  W. 
Va.  58,  and  McClain  v.  Batton,  50  W.  Va.  121,  wrhich  properly 
come  under  this  head,  were  both  decided  wrong,  because  they 
were  improperly  confounded  with  the  first  class  of  cases  as 
above  set  forth.  The  sales  were  both  set  aside  because  of  the 
fraud  of  the  officer,  when  such  fraud  was  neither  alleged  nor 
proven,  but  was  conclusively  presumed  from  a  defective  affi- 
davit, contrary  to  both  the  rules  of  law  and  equity.  Vance 
Shoe  Co.  v.  Haught,  41  W.  Va.  275;  Billingsley  v.  Minear,  44 
W.  Va.  657;  Trustees  v.  Blair,  45  W.  Va.  812  (32  S.  E.  B. 
203)  ;  First  National  Bank  v.  Boreman,  36  W.  Va.  649  (14  S. 
E.  K.  989) ;  Pusey  v.  Gardner,  21  \V.  Va.  469.  The  cases  of 
McClain  v.  Batton  and  Phillips  v.  Mincar  and  Johnson  v. 
Minear,  40  W.  Va.  160,  are  in  hopeless  conflict  with  Boggs  v. 
Scott,  48  W.  Va.  316;  Gerke  Brewing  Co.  v.  St  Clair,  46  W. 
Va.  93 ;  State  v.  Sponagle,  45  W.  Va.  415. 

Fourth.  Under  ordinary  equitable  jurisdiction  '  to  remove 
cloud  from  title  because  the  deed  is  void  for  illegality  or 
fraud.  Cases  under  the  third  class  naturally  fall  under  this 
head,  but  they  are  put  in  a  separate  clasfc  because  section  9 
provides  that  the  interest  therein  of  the  officer  making  the  sale 
shall  render  it  void.     This  fourth  class  includes  all  tax  deeds 
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which  are  for  any  reason  void  and  not  merely  voidable,  and 
therefore  covers  all  suits  to  set  aside  such  deeds  except  those 
which  come  under  the  first  and  second  classes.  The  following 
cases  belong  to  this  class:  State  v.  McEldoivney,  54  W.  Va. 
695;  Holt  v.  King,  54  W.  Va.  441;  Totten  v.  Nighbert,  41  W. 
Va.  800,  (24  S.  E.  627) ;  State  v.  Eddy,  41  W.  Va.  95  (23  S. 
E.  329);  State  v.  Tavenner,  49  W.  Va.  696,  (39  S.  E.  619); 
Cunningham  v.  Brown,  39  W.  Va.  5S8;  Campbell  v.  MY y ant,  26 
W.  Va.  702;  Htym*  v.  Simpson,  8  W.  Va.  394. 

There  are  a  line  6f  cases  in  which  tax  deeds  were  held  to  be 
void  under  the  law  as  it  existed  prior  to  the  enactment  of  the 
present  statute  in  1882,  and  which  have  been  superseded  there- 
by, to-wif:  McAllister  v.  Cottrcll,  24  W.  Va.  173;  Simpson  v. 
Edmiston,  23  W.  Va.  675;  Barton  v.  Gilchrist,  19  W.  Va.  223; 
Orr  v.  Wiley,  19  W.  Va.  150;  Jones  v.  Dills,  18  W.  Va.  763; 
Dequasie  v.  Harris,  16  W\  Va.  360;  Burlew  v.  Quarrkr,  16 
W.  Va.  108. 

The  reasons  for  such  holding  is  given  in  Simpson  v.  Ed- 
miston,  cited,  and  is  in  short  that  a  tax  purchaser  is  not  in 
law  a  bona  fide  purchaser,  but  takes  only  such  title  as  the  deed 
gives  him,  and  it  being  void  for  defects  in  the  tax  proceedings 
is  a  nullity  and  passes  no  title,  and  creates  no  privity  between 
the  purchaser  and  the  delinquent  owner.  These  cases  were  so 
decided  under  the  provisions  of  section  2T>.  chapter  31.  Code, 
1868,  and  section  25,  chapter  117,  Acts  of  1872-3,  which  is  in 
these  words,  to-wit: 

"When  the  purchaser  of  any  real  estate  so  sold,  his  heir?  or 
assigns,  shall  have  obtained  a  deed  therefor  according  to  the 
provisions  of  this  chapter  and  caused  the  same  to  be  adni'lted 
to  record  in  the  oflice  of  the  clerk  of  the  county  court  of  the 
county  in  which  Mich  real  estate  or  the  greater  part  then  of 
may  lie,  such  otate  shall  stand  vested  in  the  grantee  in  such 
deed  in  and  to  said  real  estate  as  was  at  the  commencement  of 
or  at  any  time  during  the  year  or  years  for  which  the  said 
taxe.-  were  as>essed,  voted  in  the  party  as>es-ed  with  the  taxes 
for  which  it  was  sold,  and  in  any  other  person  or  persons  having 
title  thereto  who  have  not  in  his  or  their  own  name  been  charged 
on  the  a>-ossor*s  books  of  the  proper  county  or  district  with 
the  taxes  on  said  real  estate  for  the  year  or  years  for  the  taxes 
of  which  the  same  was  so  sold,  and  actually  paid  the  same  as 
required  by  law,  notwithstanding  any  irregularity  in  the  pro- 
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ceedings  under  which  the  said  grantee  claims  title,  unless  such 
•  irregularity  appear  on  the  face  of  the  proceeding?  of  record  in 
the  office  of  the  clerk  of  the  county  court,  and  be  such  as  ma- 
terially to  prejudice  the  rights  of  the  owner  whose  real  estate 
is  sold  *  *  *  "  In  the  cases  aforesaid  the  court  held  that  such 
prejudicial  error  existed,  and  no  estate  passed  to  the  tax  pur- 
chaser, but  his  deed  was  a  nullity. 

The  present  section  25,  chapter  31,  Code,  provides  that  all 
the  right,  title  and  interest  of  the  delinquent  owner  of  the  land 
shall  be  transferred  to  and  vest  in  the  tax  purchaser  "notwith- 
standing any  irregularity  in  the  proceedings  under  which  the 
same  was  sold  not  hnrin  provided  for,  unless  such  irregularity 
appear  on  the  face  of  such  proceedings  of  record  in  the  office 
of  the  clerk  of  the  county  court,  and  be  such  as  materially  to 
prejudice  and  mMead  the  owner,  of  the  real  estate  so  sold,  as 
to  what  portion  of  his  ieal  estate  was  so  sold  and  when  and  for 
what  years  it  was  sold,  or  the  name  of  the  purchaser  thereof; 
and,  unless  it  be  clearly  proven  to  the  court  or  jury  trying  the 
case  that  but  for  such  irregularity  the  former  owner  of  such 
real  e-tnte  would  have  redeemed  the  s-ime  under  t he*  pi'ovi-dons 
of  this  chapter."  ******  *  "Ami  n,  ,!,,-!  tor 
any  mil  estate  sold  under  the  pro\iMoiw  <»f  t  ■'-  e!  apter 
shall  be  vacated  or  M-t  a>ide  in  whole  or  in  nan  h\  rt*n«ni 
of  a?i if  niishiL'r  (iv  irrrtmi'irihi  in  tin'  n  '>><  <  >  iH'tn*'  '>/  n  rnrd* 
a*  afonytiitl,  unlos  and  until  tin*  i*«*rsi'ii  entitled  to  have 
the  same  m>  set  a-ide,  >ha!l  pay  or  t <  in"*  r  to  tl  e  purchaser 
or  Ins  heirs,  devisee-  or  a-.-igm-e,  or  the  person  holding 
under  him  or  some  one  or  moiv  of  them,  the  pun  base  money 
paid  for  the  >aid  real  eMate  at  the  time  of  lie  sale  thereof, 
and  all  the  taxe*  miico  paid  thereon  for  any  year  or  ytars 
for  which  such  peivon  *o  (brnrnir  or  those  under  whom  he 
claims,  have  not  paid  ta.\e<  then  on,  and  the  costs  of  the  Mir- 
vev  or  report  made  a<  hereinbefore  required,  with  interest 
on  each  sum  from  the  date  of  the  payment  the*v,>f  to  the  time 
of  such  payment  by  the  peison  so  claiming."  I'v.'er  the>e  pro- 
visions, which  co\er  every  po^ible  irregularity  in  a  tax  pro- 
ceeding,  the  deed  is  not  void  but  is  voidable  en  connw'nnee  by 
the  owner  with  the  stipulated  conditions;  that  is.  >how:ng  that 
he  would  have  redeemed  tlie  land  wei'e  it  not  f.»r  the  m1-'. siding 
mistake  or  irregularity,  and  on  payment  of  the  sum  neee>>ary 
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for  the  redemption  thereof,  and  until  this  is  done,  the  deed  i? 
valid  to  pass  the  title,  and  can  in  no  wise  or  by  no  person  be 
collaterally  attacked  for  any  irregularity,  error  or  mistake  com- 
ing within  the  purview  of  section  25.  The  deed  cannot  be 
treated  as  void,  but  on  a  proper  showing,  it  may  be  vacated  and 
annulled  by  the  court.  The  errors  or  mistakes  for  which  the 
deeds  in  the  last  line  of  cases  mentioned  were  held  void  all 
come  within  the  purview  of  and  are  covered  by  section  2o. 
Hence  these  cases  have  ceased  to  be  authority  as  to  such  ques- 
tions. Jackson  v.  Kettle,  34  W.  Va.  207,  (13  S.  E.  484).  A 
void  deed  is  a  nullity  and  may  be  treated  as  such  in  any  pro- 
ceeding in  which  it  may  be  involved.  While  a  voidable  deed 
is  one  which  may  be  set  aside  or  vacated  by  proper  showing  in- 
a  direct  attack  thereon  by  the  party  interested.  Under  section 
25,  no  irregularity,  error  or  mistake  in  the  tax  proceedings, 
however  gross,  is  sufficient  to  render  a  tax  deed  void.  Inde- 
pendent of  such  section  any  irregularity  which  vitiates  the 
power  to  sell  will  render  such  deed  void.  If  there  is  no  assess- 
ment of  taxes,  or  it  is  for  any  reason  illegal,  if  the  land  has 
not  been  returned  delinquent,  or  has  not  been  certified  to  the 
officer  for  sale  or  has  not  been  sold,  then  the  tax  deed  would 
be  void,  for  all  these  elements  are  necessary  to  give  the 
clerk  authority  to  make  the  deed.  But  all  mistakes,  errors  or 
omissions  in  carrying  out  these  essential  steps  are  mere  irregu- 
larities in  the  proceedings,  none  of  which  are  sufficient  to  jus- 
tify the  setting  aside  or  vacating  the  deed  as  voidable,  unless 
it  "be  such  as  materially  to  prejudice  and  mislead  the  owner 
of  the  real  estate  so  sold,  as  to  what  portion  of  his  real  estate 
was  so  sold,  and  when  and  for  what  year  or  years  it  was  sold 
or  the  name  of  the  purchaser  thereof ;"  and  not  then  unless  the 
owner  would  have  redeemed  the  same  had  it  not  been  for  such 
irregularity,  and  not  then  unless  the  owner  pay  of  tender  a  suffi- 
cient sum  to  the  tax  purchaser  or  his  representative  to  redeem 
the  same.  One  of  the  errors  in  this  case  relied  on  to  make  tae 
deed  void  is  the  failure  to  describe  the  real  estate  sold  with 
sufficient  explicitness.  The  delinquent  list  shows  that  it  was 
the  real  estate  of  Eliza  A.  McMillan  and  the  amount  of  taxes 
due  and  unpaid  thereon.  Hence  it  was  to  all  intent  and  pur- 
pose a  delinquent  list,  although  it  failed  to  contain  a  descrip- 
tion of  the  real  estate  sufficient  for  its  identity.    Mrs.  McMillan, 
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• 
however,  could  tell  from  it  that  her  real  estate  had  been  re- 
turned delinquent  and  the  amount  of  taxes  due  thereon.  The 
omission  of  the  description  did  not  affect  the  legal  authority 
to  sell,  but  was  only  an  irregularity  or  mistake  in  the  pro- 
ceedings "not  otherwise  provided  for,"  which  mislead  the  true 
owner,  not  Mrs.  McMillan,  as  to  what  portion  of  his  real  es- 
tate was  sold  and  the  name  of  the  purchaser  thereof,  as  it  really 
furnished  him  no  notice  of  these  matters,  and  thereby  pre- 
vented him  from  redeeming  the  same.  Such  irregularity  ren- 
dered the  deed  not  void,  but  only  voidable,  on  payment  of  the 
sum  necessary  to  redeem  the  same. 

This  is  virtually  confessed  in  the  opinion,  which  is  confusing 
and  contradictor}-.  If  the  tax  cleed  is  void,  the  tax  purchaser  is  not 
entitled  to  have  his  purchase  money,  taxes  and  costs  returned, 
for  redemption  is  not  required.  State  v.  McEldowney,  54  W. 
Ta.  695;  Holt  v.  King,  54  W.  Ya.  441;  Totten  v.  Xighbert,  41 
W.  Va.  800;  Cunnigham  v.  Brown,  39  W.  Ya.  588;  Simpson 
v.  Edmiston,  23  W.  Ya.  675. 

Yet  the  opinion  holds  the  tax  deed  void  and  requires  the  re- 
demption of  the  land  by  repayment  of  the  purchase  money, 
taxes  and  costs  as  though  tKe  deed  were  only  voidable  on  such 
repayment.  The  same  omission  in  the  return  of  the  officer  as  to 
the  lands  sold  is  held  in  both  the  syllabus  and  the  opinion  to 
render  the  deed  void  in  the  very  teeth  of  that  clause  of  section 
25  which  provides,  "But  no  sale  or  deed  of  any  such  real  estate 
under  the  provisions  of  this  chapter  shall  be  set  aside  or  in 
any  manner  affected  by  reason  of  the  failure  of  any  officer  men- 
tioned in  this  chapter  to  do  or  perform  any  act  or  duty  therein 
required  to  be  done  or  performed  by  him  after  such  sale  is 
made,  or  by  the  illegal  or  defective  performance  or  attempt  at 
the  performance  of  any  such  act  or  duty  after  such  sale."  This 
is  a  most  just  and  commendable  enactment  of  the  legislature. 
There  is  no  good  reason  founded  in  equity  or  justice  why  after 
a  sale  is  made,  it  should  be  set  aside  or  affected  in  any  manner 
by  the  failure  of  the  state's  agents  to  do  or  perform  any  duty 
required  of  them  or  the  illegal  or  defective  performance  on 
their  part  of  any  such  duty.  To  allow  the  state  or  an  indi- 
vidual to  take  advantage  of  any  such  failure  on  the  part  of  its 
officers  is  to  allow  the  grantor  to  annul  its  contract  by  reason 
of  the  unauthorized  acts  of  its  agents  after  the  contract  is  fully 
made  and  the  purchase  money  paid,  before  consummation  by 
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deed."  In  cases  of  individual  sales  no  power  would  for  one  mo- 
ment be  tolerated  or  recognized,  and  it  is  unjust  to  allow  such 
power  to  exist  in  cases  of  public  sales  authorized  by  law  for 
the  benefit  of  the  state.  While  the  illegal  neglect  of  duty  un  the 
part  of  its  officer  may  not  bind  the  state  except  by  virtue  of  this 
provision,  it  should  not  bind  innocent  tax  purchasers  who  have 
no  control  over  the  state's  officers  and  have  no  power  to  pre- 
vent the  neglectful  or  illegal  discharge  of  their  duties.  They 
are  in  no  sense  the  agents  of  the  tax  purchasers.  Their  au- 
thority is  conferred  upon  them  by  the  state  and  exercised  for 
the  state's  benefit.  I  am  aware  that  this  provision  has  been 
80  construed  by  this  Court  as  to  make  it  only  effective  after 
deed  duly  executed  and  recorded.  Jackson  v.  Kettle,  34  W.  Ya. 
207  (1-2  8.  E.  4S-!)  ;  Hags  v.  Ileatherhj,  36  VT.  Ya.  Ml:  Baxter 
v.  ^Y(l<h\  39  AY.  Ya.  281;  ]Yinning  v.  Eagan.  19  W.  Ya.  44; 
Boggcss  v.  Scoit,  48  AY.  Ya.  316.  And  even  extended  to  em- 
brace certain  cases  after  the  deed  has  been  executed  and  re- 
corded. Phillips  v.  Mincar  and  McClain  v.  Batton.  heretofore 
cited,  and  the  present  case.  Where  the  matter  is  to  end  depends 
on  the  future  (lections  of  this  Court.  The  reasons  given  by 
JrnoK  Lrc\s  for  such  holding  in  Jackson  v.  Keith .  34  W.  V'a. 
2\i\,  are  as  foUow> :  "If  thi<  concluding  paragraph  i<  to  he 
given  the  force  of  a  sweeping  indemnity  against  all  defects  in 
the  return  of  the  officer  making  the  sale,  then  the  preceding 
paragraph  which  I  have  quoted  Mould  be  entirely  useless  or  re- 
pugnant. Such  a  construction  will  be  avoided,  if  possible.  Con- 
flict and  repugnance  in  statutes  should  always  be  avoided,  hy 
construction,  if  possible.  Indeed  a  statute  ought  upon  the 
whole  to  be  m>  con-trued  that  if  it  can  be  prevented,  no  clause, 
sentence  or  word  should  be  superfluous,  void  or  insignificant. 
Where  a  general  intention  is  e\j»re-<ed  and  the  act  aKo  ex- 
presses a  particular  intention  incompatible  therewith  the  par- 
ticular intention  will  be  regarded  as  an  exception  and  will 
prevail."  The  presiding  paragraph  quoted  is  as  follow.-:  "And 
no  irregularity,  error  or  mistake1  in  the  delinquent  list  or  the 
return  thereof  or  m  the  ailidaxit  thereto  or  in  the  recordation 
of  such  li>t  or  affidavit  or  as  to  the  manner  of  laying  off  any 
real  estate  m)  sold  or  in  the  plat,  description  or  report  thereof 
made1  by  the  surveyor  or  other  person  shall  after  the  deed  is 
made  invalidate  or  a  fleet  the  sale  or  deed."  The  general  chase 
before  (juoted  is  as  follows:     "But  no  sale  or  deed  of  any  such 
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real  estate  under  the  provisions  of  this  chapter  shall  be  set 
aside,  or  in  any  manner  affected  by  reason  of  the  failure  of 
any  officer  mentioned  in  this  chapter  to  do  or  perform  any  act 
or  duty  herein  required  to  be  done  or  performed  by  him  after 
such  sale  is  made,  or  by  illegal  or  defective  performance  or  at- 
tempt at  tlnm  performance  of  any  such  act  or  duty  after  such 
gale."  There  is  no  repugnancy  or  conflict  between  these  two 
provisions.  And  if  they  were  repugnant  or  conflicting,  the 
first  must  give  way  to  the  la<t  both  in  position  and  enactment. 
The  supoo-ed  repugnant  part  of  the  first  quotation  was  enacted 
in  IS? 3,  while  the  second  quotation  was  not  added  until  1S82. 
Yet  the  first  is  by  such  construction,  made  to  modify  and 
amend  the  last.  This  is  contrary  to  the  usual  rules  of  con- 
struction for  the  last  should  prevail  over  the  first.  See  the 
opinion  in  the  case  of  Speidel  Co.  v.  Warder,  decided  at  this 
term,  where  such  rule  is  stated  and  improperly  applied.  26  Am. 
&  En.  En.  Law  (2d  Ed.)  618,  G19.  The  first  is  not  near  as 
broad  and  does  not  cover  the  same  ground  as  the  last.  Tne 
first  only  operates  after  the  deed  is  made  while  the  second,  ac- 
cording to  its  unequivocal  language  operates  on  the  sale  before 
deed  as  well  as  after  the  deed  and  no  part  of  \l  is  useless.  Judge 
Lucas's  construction  in  confirming  the  second  to  the  sale  or 
deed  after  the  deed  is  made  renders  a  portion  of  the  first  useless 
as  covering  a  small  portion  of  the  general  ground  covered  by 
the  second.  Both  these  clauses  are  in  perfect  harmony  with 
each  other,  except  that  the  language  of  the  latter  makes  its 
provisions  apply  to  the  sale  before  deed  made  and  to  so  con- 
strue them  does  not  make  any  clause,  sentence  or  word  super- 
fluous, void  or  insignificant  that  are  not  superfluous,  void  and 
insignificant  under  the  construction  by  Juixse  Lucas.  Xor  is 
the  general  intention,  if  it  can  be  so  called,  to  prevent  the  omis- 
sion, and  neglect  of  duty  of  the  state's  ollicers  after  the  sale, 
from  in  any  manner  affecting  or  invalidating  such  sale  in  any 
wise  incompatible  with  the  specific  intention  to  prevent  the 
same  or  other  irregularities  from  invalidating  the  sale  or  deed 
after  the  deed  is  made.  In  truth  the  general  intention  of  the 
section  is  to  prevent  the  invalidity  of  the  deed  while  the  specific 
intention  of  the  last  clause  is  to  prevent  the  invalidity  of  the 
sale  or  deed  by  particular  acts  or  omissions  after  the  sale. 
Judge  Lucas's  argument  is  plainly  fallacious-  and  has  not  a 
single  rational  foundation  stone  on  which, to  rest. 
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The  decision  results  in  the  holding  that  a  sale  made  void  by 
the  misconduct  of  one  officer  thereafter  can  be  made  valid  by 
the  illegal  and  unauthorized  act  of  another  officer  or  himself. 
Barton  v.  Gilchrist,  19  W.  Ya.  223;  McCallister  v.  Cottrell, 
24  W.  Va.  173.  Judge  Lucas  says  in  effect  the  clerk  has  no 
power  to  make  the  deed,  yet  if  he  does  illegally  do  so,  it  cures 
.the  defect  that  made  the  sale  void.  The  legislature  never  in- 
tended to  enact  such  an  absurd  paradox.  The  language  of  the 
enactment  is  simple  and  plainly  expressive  of  the  legislative 
intention  and  requires  no  references  to  other  clauses  with  which 
it  is  not  in  conflict,  but  to  which  it  is  only  accumulative,  to 
ascertain  its  proper  construction.  If  the  legislature  had  in- 
tended to  limit  its  operation  until  after  deed  made,  it  would  have 
so  expressed  itself,  as  it  had  already  so  limited  other  clauses 
which  were  fresh  in  its  mind.  Not  only  has  the  legislature  so 
.enacted,  but  it  is  right  and  just. 

Agents  of  the  state  should  have  no  power  to  defeat  lawful 
sales  made  by  them  after  they  are  made  any  more  than  pri- 
vate persons  should  have  such  power.  Otherwise  the  bona  fide 
tax  purchaser  would  be  at  the  mercy  of  the  state's  agents  after 
his  purchase,  unless  he  can  obtain  an  illegal  deed  to  cure  a 
void  sale.  Notwithstanding  the  fallacy  of  this  decision,  it  ap- 
pears to  be  the  settled  law  of  this  state,  and  I  only  mentioned 
it  here  to  emphasize  the  fallacious  construction  of  the  same 
clause  in  the  present  case,  and  to  show  to  what  extremes  a  fallacy 
once  adhered  to  finally  leads. 


tf«|  CHARLESTON. 

ITiil  v.  Ohio  Biter  Eailroad  Company. 
Submitted  September  14,  1904— Decided  December  13,  1904. 

1.       Water. — Overfloiv  When  Part  of  Stream. 

Overflow  waters  of  a  natural  stream  in  times  of  ordinary 
flood  or  freshet,  flowing  over,  or  standing  upon,  the  adjacent 
low  lands,  do  not  cease  to  be  part  of  the  stream,  unless  and  un- 
til separated  therefrom  so  as  to  prevent  their  return  to  its  chan- 
nel,    (p.  506). 
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2.  Railroad. — Negligence. — Obstruction  of  Water  Flow.  . 

Failure  of  a  railroad  company  to  make  culverts  in  an  em- 
bankment constructed  by  it  for  its  road  bed,  on  lands  subject  to 
such  overflow,  of  sufficient  size  to  permit  the  water  behind  the 
embankment  to  rise  and  tall  as  fast  as  the  stream  does,  is  neg- 
ligent and  unskillful  construction,  making  the  company  liable 
In  damages  for  resulting. injury,     (p.  508). 

3.  Verdict. — When  not  Disturbed  on  Appeal. 

When  no  objection,  by  motion  to  set  aside  or  otherwise,  has 
been  made,  in  the  trial  court,  to  a  verdict  rendered,  subject  to 
the  action  of  the  court  upon  a  demurrer  to  the  evidence,  it  can- 
not be  disturbed  in  the  appellate  court,  on  the  ground  of  exces- 
siveness  of  paucity  of  damages,     (p.  509). 

Error  to  Circuit  Court,  Wood  County. 

Action  by  Winnie  Uhl  against  the  Ohio  Eiver  Railroad  Com- 
pany.   Judgment  for  plaintiff.     Defendant  brings  error. 

Affirmed. 

J.  W.  Vandervort,  and  Van  Winkle  &  Ambler.,  for  plain- 
tiff in  error. 

V.  B.  Archer  and  Wm.  Beard,  for  defendant  in  error. 

\ 

POFFENBARGER,  PRESIDENT : 

This  case  calls  upon  the  Court  to  say  whether  injury  to  real 
estate  resulting  from  interference  with  the  overflowing  waters 
of  a  navigable  river,  at  a  point  outside  of  its  banks,  by  means 
of  an  embankment,  gives  a  right  of  action  for  damages.  There 
is  practically  no  controversy  as  to  the  facts  and,  in  all  material 
respects,  the  question  is  one  of  law.  The  defense  is  predicated 
mainly  upon  three  propositions:  First.  That  such  waters  are 
deemed  to  be  surface  waters.  Second.  That  even  if,  by  the 
common  law,  such  waters  in  England  constitute  part  of  tho 
river,  the  rivers  of  this  country,  by  reason  of  their  size  and  char- 
acter as  great  navigable  bodies,  would,  on  the  general  principles 
of  that  law,  be  excepted  from  the  rule,  and  classed  with  the 
waters  of  the  sea.  Third.  That  the  overflow  was  the  result  of 
an  extraordinary  rise  in  the  river,  the  consequences  of  which  the 
defendant  was  not  bound  to  anticipate  or  provide  for  in  the  con- 
struction of  its  embankment. 

Winnie  Uhl  was  the  owner  of  a  lot,  situated  in  the  town  of 
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Williamstown  on  the  Ohio  River,  with  a  frontage  of  thirty-seven 
feet  on  a  street  running  practically  parallel  with  the  river,  and 
lying  between  the  lot  and  the  river.  From  the  street  the  lot 
falls  away  into  a  depression,  in  the  lowest  part  of  which  there 
is  a  small  channel  in  which,  during  part,  or  all,  of  the  time, 
there  is  a  stream  of  water,  fed  by  springs,  which  carries,  in  ad- 
dition  to  the  water  from  the  springs,  the  surface  water  from  the 
basin.  Passing  on  below  the  limits  of  plaintiff's  property,  this 
depression  reaches  the  river  at  some  point  not  far  distant.  The 
defendant  located  its  railroad  on  the  street  in  front  of  plaintiff's 
property,  and,  passing  on  down  the  river,  crossed  the  depression 
a  short  distance  below  it.  In  the  construction  of  its  road  the 
defendant  threw  up  an  embankment  in  the  street  in  front  of 
plaintiffs  property,  the  top  of  which  is  three  feet  above  the  level 
of  the  lot  and  maintained  it  at  about  the  same  heighth  to  a 
point  beyond  ihe  depression.  At  the  crossing  of  the  drain,  the 
elevation  is  ten  to  fifteen  feet,  and,  at  that  point,  a  small  open- 
ing is  made  in  the  fill,  called  a  culvert.  The  culvert  is  three 
feet  square  on  one  side  and  eighteen  inches  by  two  feet  on  the 
other.  It  is  sufficient  to  carry  the  waters  accumulating  in  the 
drain  from  the  springs  and  from  the  surface,  but  insufficient  to 
let  in  the  waters  from  the  river,  when  rising,  fast  enough  to 
make  the  rise  in  the  basin  keep  pace  with  that  of  the  waters  of 
the  river,  and  to  allow  the  waters  in  the  basin  to  subside,  when 
the  river  is  falling,  as  fast  as  the  river  goes  down.  In  the  flood 
of  1808,  this  resulted  in  the  injur}'-  complained  of.  The  river 
rose  rapidly  and  attained  a  very  high  stage.  When  the  river 
reached  the  top  of  the  railroad  company's  embankment,  the 
water  in  the  basin  had  not  attained  that  height  bv  about  seven 
feet,  according  to  the  testimony  of  witnesses,  and  the  waters 
from  the  river  flowed  over  the  embankment  and  fell  upon  the 
plaintiffs  premises,  tearing  up  and  washing  away  the  soil,  under- 
mining the  foundations  of  buildings,  flooding  a  cellar,  loosening 
from  its  anchorage  a  frame  building,  called  a  cooper  shop,  con- 
taining tools,  materials  and  barrels,  and  causing  the  same  to 
float  and  finally  to  be  carried  away.  When  the  river  subsided, 
the  outflow  of  the  waters  in  the  basin  was  so  impeded  by  the 
embankment,  with  its  insufficient  culvert,  that  water  remained 
upon  the  lot  much  longer  than  it  would  have  done  but  for  the 
interference  of  the  embankment. 
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In  order  that  the  discussion  of  the  main  proposition  may  be 
unembarrassed  by  any  consideration  of  the  rules  of  pleading, 
the  action  of  the  court  in  overruling  the  demurrer  to  the  declar- 
ation will  be  passed  for  the  present. 

The  space  taken  up  in  the  briefs  with  the  discussion  of  the 
distinction  between  the  principles  of  the  common  law  and  the 
Boman  civil  law,  governing  the  rights  of  parties  in  respect  to 
surface  waters,  and  of  the  decisions  in  those  states  which  have 
adopted  the  principles  of  the  civil  law  on  that  subject,  serves  the 
purpose  of  a  caution  to  the  Court  to  observe  that  distinction  in 
attempting  to  analyze  the  cases  as  reported  and  deduce  fronj 
them  rules  and  principles  applicable  to  the  questions  here  pre- 
sented. In  Neal  v.  Railroad  Co.,  47  W.  Va.  316,  Jordan  v.  Ben>- 
wood,  42  W.  Va.  312,  and  other  cases,  this  Court  declares  the 
common  law  rule  on  the  subject  of  surface  waters  to  be  the  law 
of  this  State.  By  that  law  the  owner  of  property  may  consume 
the  surface  water  of  his  premises,  or  obstruct  or  divert  the  flow 
of  it,  without  incurring  any  liability  to  his  neighbor  whether 
above  or  below  him,  although  he  may  be  injured  by  the  act;  pro- 
vided that  the  interference  does  not  amount  to  a  collecting  of  the 
surface  water  on  his  own  land  into  a  body  and  discharging  it  as 
such  upon  his  neighbor's  premises.  See  Oillison  v.  Charleston, 
16  W.  Va.  383;  Knight  v.  Broivn,  25  W.  Va.  808;  Railroad  Co. 
t.  Carter,  91  Va.  587;  Gould  on  Waters,  section  271;  Field  v. 
Inhabitants,  36  N.  J.  Eq.  118. 

Neither  the  decided  cases  nor  the  text-books  point  out  any 
material  distinction  between  the  two  systems  of  law  respecting 
the  rights  of  riparian  owners  as  regards  natural  water  courses. 
Hence,  if  the  waters  of  a  river  which  spread  over  the  adjacent 
low  lands  in  times  of  freshets  and  floods,  are  not  surface  waters 
within  the  meaning  of  the  common  law,  as  to  which  only  that 
law  departs  from  the  principles  of  the  civiMaw,  but  remain 
part  of  the  stream,  there  is  no  basis  in  reason  or  law  for  any  con- 
flict in  the  decisions,  respecting  the  rights  of  riparian  owners  as 
to  property  affected  by  such  water.  As  the  Boman  civil  law 
makes  no  distinction  between  the  waters  of  natural  streams 
and  surface  waters,  it  is  reasonable  to  assume  that  the  courts  of 
these  states  which  have  adopted  it,  would  be  uninfluenced,  in 
classifying  waters  and  determining  what  are,  and  what  are  not, 
surface  waters,  by  any  insensible  bias  or  prejudice,  such  as  might 
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induce  courts  of  the  other  states  to  include  in  surface  waters  what 
does  not  properly  belong  to  that  class.  But  as  the  distinction  is 
usually  comparatively  unimportant  in  those  courts,  it  may  be 
assumed  that  they  have  not  bestowed  upon  the  subject  as  much 
care  and  labor  as  have  the  courts  that  observe  the  other  rule. 
Making  due  allowance  for  all  this,  we  are  disposed  to  avail  our- 
selves of  such  light  on  the  question  as  those  decisions  may  afford 

In  Ohio,  the  civil  law  is  followed.  Buttes  v.  Peck,  16  0.  St 
334;  Tootle  v.  Clifton,  22  0.  St.  247.  The  supreme  court  of 
that  state,  in  Crawford  v.  Rambo,  44  0.  St.  279,  declines  to  con- 
sider overflowing  waters  of  a  river  as  surface  water.  In  the 
opinion,  at  page  282,  Minshall,  Judge,  says:  "It  is  difficult  to 
see  upon  what  principle  the  flood-waters  of  a  river  can  be  likened 
to  surface  water.  When  it  is  said  that  a  river  is  out  of  its 
banks,  no  more  is  implied  than  that  its  volume  then  exceeds 
what  it  ordinarily  is.  Whether  high  or  low  the  entire  volume  at 
any  one  time  constitutes  the  water  of  the  river  at  such  time; 
and  the  land  over  which  its  current  flows  must  be  regarded  as 
its  channel,  so  that  when  swollen  by  rains  and  melting  snows  it 
extends  and  flows  over  the  bottoms  along  its  course,  that  is  its 
flood  channel,  as  when,  by  droughts,  it  is  reduced  to  its  mini- 
mum, it  is  then  in  its  low  water  channel.  Surface  water  is  that 
which  is  diffused  over  the  surface  of  the  ground,  derived  from 
falling  rains  and  melting  snows,  and  continues  to  be  such  until 
it  reaches  some  well  defined  channel  in  which  it  is  accustomed  to, 
and  does  flow  with  other  waters,  whether  derived  from  the  sur- 
face or  springs;  and  it  then  becomes  the  running  water  of  a 
stream,  and  ceases  to  be  surface  water." 

Georgia  is  classed  as  a  state  in  which  the  rule  of  the  civil  law 
is  adhered  to,  though  the  court  has  made  no  express  declaration 
to  that  effect,  and,  in  O'Connel  v.  nail  way  Co.,  87  Ga.  246, 
Lumpkin,  Judge,  in  an  able  opinion,  expressly  repudiates  the 
theory  that  such  waters  are  surface  waters  within  the  meaning 
of  either  the  civil  or  the  common  law,  and  the  decision  of  the 
case  rests  upon  that  ground.  Tn  the  opinion,  at  page  253,  it  is 
said :  "The  surplus  waters  do  not  cease  to  be  part  of  the  river 
when  they  spread  over  the  adjacent  low  grounds,  without  well- 
defined  banks  or  channel,  so  long  as  they  form  with  it  one  body 
of  water  eventually  to  be  discharged  through  the  channel  prop- 
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In  Missouri,  the  common  law  was  at  one  time  rejected,  in  so 
far  as  it  relates  to  surface  waters,  and  afterwards,  adopted.  In 
McCormick  v.  Railroad  Co.,  57  Mo.  433,  and  Shane  v.  Railroad 
Co.,  71  Mo.  237,  it  was  held  that  an  owner  of  land  could  not 
stop  the  natural  flow  of  surface  water  or  divert  its  course  so  as 
to  throw  it  upon  the  land  of  his  neighbor.  In  the  latter  case, 
the  court  held  that:  "Overflowing  water  from  a  river  in  time 
of  flood,  is  surface  water  within  the  meaning  of  this  rule."  The 
decision  was  by  a  divided  court  and  the  opinion  somewhat  incon- 
sistent, as  declared  in  the  case  next  to  be  noticed.  The  principle 
of  these  two  cases  was  discarded  in  Abbott  v.  Railroad  Co.,  83 
Mo.  271.  This  was  a  case  of  obstruction  to  a  natural  water- 
course by  the  erection  of  a  bridge,  but  the  second  count  in  the 
petition  charged  an  interference  with  the  surface  waters  "which 
fell  and  ran  down  from  higher  ground,"  and  the  case  did  not 
concern  the  overflow  of  the  river. 

The  Minnesota  court,  up  to  1888,  did  not  seem  to  have  taken 
any  position  with  reference  to  the  two  systems  of  law,  and,  in 
Byrne  v.  Railroad  Co.,  38  Minn.  212,  it  is  expressly  held  that: 
"The  water  which  in  times  of  ordinary  high  water  overflows  the 
banks  of  a  stream,  and  is  accustomed  to  flow  down  over  the  ad- 
jacent lowlands,  in  a  defined  stream,  is  subject  to  the  law  relat- 
ing to  water-courses,  rather  than  to  that  of  surface  water."  This 
implies  a  leaning  toward  the  common  law  rule,  otherwise  it 
would  be  unnecessary  to  note  any  distinction  between  the  two 
kinds  of  water.  In  Oregon,  the  court,  without  considering  the 
doctrine  of  dominant  and  servient  heritage  of  the  civil  law,  re- 
specting surface  water,  held  that :  "A  stream  does  not  cease  to 
be  a  water-course  and  become  mere  surface  water  because  at  cer- 
tain points  it  spreads  over  a  level  meadow  several  rods  in  width, 
and  flows  for  a  distance  without  defined  banks  before  flowing 
again  in  a  definite  channel."    West  v.  Taylor,  16  Ore.  165. 

In  Iowa,  the  court  seems  to  lean  toward  the  rule  of  the  civil 
law  and  in  Sullens  v.  Railroad  Co.,  74  la.  659,  it  is  held  that 
where,  by  building  an  embankment  across  a  wide  creek  bottom, 
a  railroad  company  caused  the  surface  water  of  the  bottom  to 
flow  into  the  channel  and  then  to  leave  it  far  above  the  culvert 
ar.d  flow  over  plaintiff  s  land,  and  then  be  turned  back  into  the 
channel  again  above  the  culvert,  the  water  was  no  longer  to  be 
considered  surface  water.    This  seems  to  have  been  nothing  more 
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than  an  interference  with  a  natural  water-coursje.  The  embank- 
ment and  curvert  caused  the  creek  to  leave  its  course  and  spread 
over  the  land  and  then  go  back  into  its  course.  Hence,  the  decision 
has  very  little  bearing  on  this  question.  In  Moore  v.  Railway 
Co.,  75  la.  2fi3,  the  court  decides  that  water  which,  in  the  time 
of  a  freshet,  leaves  the  channel  of  a  stream  and  spreads  over  the 
bottom  land,  and  is  forced  back  into  the  channel  again  by  a  rail- 
road embankment  built  across  its  course,  is  not  to  be  regarded 
as  surface  water  in  considering  the  sufficiency  of  the  culvert 
constructed  in  the  embankment.  This  seems  to  be  another  case 
of  mere  obstruction  to  a  natural  water-course. 

Coming  now  to  trie  decisions  of  courts  which  apply  the  princi- 
ples of  the  common  law  in  determining  the  rights  respecting 
surface  water,  we  find  that  in  Indiana  it  has  been  held  in  more 
than  one  case  that  the  waters  of  a  river  spreading  over  depres- 
sions in  the  land  in  the  time  of  a  flood  are  held  to  be  surface 
water.  Turnpike  Co.  v.  Green,  00  lnd.  206;  Railroad  Co.  v. 
Stephens,  73  Tnd.  2TS. 

In  New  York,  the  surplus  water  of  a  stream  when  flooded  is 
undoubtedly  regarded  as  a  part  of  the  stream.  Thus,  in  Wallace 
v.  Drew,  49  Barb.  413,  it  is  held  that:  "It  is  well  settled  that 
every  person  through  whose  land  a  stream  of  water  flows  may 
construct  embankments  and  other  guards  on  the  bank,  to  pre- 
vent the  stream  washing  the  bank  way  and  overflowing  and  in- 
juring his  land.  But  in  doing  this,  he  must  be  careful  so  to 
construct  them  as  not  to  throw  the  water  upon  his  neighbor's 
lands,  where  it  would  not  otherwise  go,  in  ordinary .  floods ; 
otherwise  he  will  be  liable  for  the  injury.  But  this  rule  does 
not  apply  to  floods  altogether  extraordinary  and  unusual."  This 
proposition  was  adopted  from  Angell  on  Water-Courses,  section 
331,  and  that  work  adopts  it  from  Ilex.  v.  Trafford,  1  B.  &  Ad. 
8T47  a  case  to  be  noticed  later  on. 

Though  not  exactly  in  point,  Bur  well  v.  Ilobson,  12  Grat. 
322,  is  said  to  boar  upon  the  question  and  tends  strongly  to  up- 
hold the  view  that  flood  waters  are  to  be  considered  a  part  of  the 
stream.  The  syllabus  reads  as  follows :  "II.  owning  lands  on 
both  sides  of  a  creek  which  frequently  overflowed  its  banks,  built 
a  dike  along  the  south  side  of  it,  to  protect  his  low  grounds  on 
that  side  of  the  creek ;  and  this  caused  the  creek  to  overflow  the 
land  on  the  north  side  still  more.    At  his  death  his  lands  were 
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divided  by  commissioners,  who  allotted  to  one  of  his  children  the 
land  on  the  south  side  of  the  creek,  and  to  another,  W.  the  land 
on  the  north  side.  And  in  their  report  they  made  no  allusion  to 
the  dike.  The  son  receiving  the  land  on  the  south  side  of  the 
creek,  afterwards  sold  it  to  B ;  and  then  W.  owning  the  land  on 
the  north  side,  commenced  to  build  a  dike  on  that  side,  to  pro-  - 
tect  his  lands,  which  would  have  the  effect  to  destroy  the  dike 
built  by  II.  and  overflow  the  low  grounds  on  the  south  side.  B. 
then  filed  a  bill  to  enjoin  the  building  of  the  dike  on  the  north 
side.  Held:  (1)  B.  is  entitled  to  have  his  dike  as  it  was 
when  H.  died,  and  to  have  his  lands  protected  thereby ;  and  W. 
has  no  right  to  build  a  dike  on  his  side  of  the  creek,  which 
would  destroy  the  dike  of  B.  and  overflow  his  low  grounds.  (2) 
Equity  will  interfere  to  prevent  the  building  of  the  dike ;  and 
will  compel  W.  to  abate  so  much  of  his  dike  already  built  as 
would  injure  the  dike  and  low  grounds  of  B."  This  case  follows 
the  principle  laid  down  in  Angell  on  "Water-Courses,  just 
referred  to,  and  is  based  upon  the  English  decisions.  It  is 
urged  that  the  embankment;  made  by  the  ancester,  was  not  for 
the  purpose  of  controlling  the  flow  of  the  water  when  the  stream 
was  within  its  banks,  but  only  to  protect  certain  land  when  it 
overflowed  its  banks.  By  this  dike  he  had  thrown  the  water  to 
one  side  of  the  stream  and  left  the  land  on  that  side  to  his  son 
subject  to  the  burden  of  the  surplus  water.  While  owner  of  the 
entire  tract,  the  ancestor  had  altered  the  course  of  the  stream  on 
his  own  premises,  as  he  had  a  clear  legal  right  to  do,  Gould 
Wat.  section  213,  but,  after  the  division  of  the  estate,  neither  of 
the  several  owners  could  so  interfere  with  the  stream  as  to  in- 
jure the  other.  When,  by  the  counter  dike,  the  superabundant 
waters  of  the  flood  stage  were  confined  within  the  channel, 
caused  to  overflow  land  on  the  opposite  side,  and  kept  off  the 
land,  the  court  declared  the  act  to  be  an  actionable  obstruction 
of  the  stream  and  not  a  mere  rightful  repulsion  of  surface  water. 
The  claim  of  analogy  between  the  case  of  Burwcll  v.  Tlobson 
and  the  case  now  in  hand  seems  to  be  sustained  by  the  views  of 
Judge  Moncure,  in  applying  to  that  case  the  principle  de- 
clared in  Rex.  v.  Trafford,  20  Eng.  C.  L.  49S,  in  which  the  over- 
flowing waters  of  a  stream  formed  the  subject  matter  of  the 
controversy.  Embankments,  called  fenders,  had  been  erected 
by  the  owners  of  lands  bordering  on  a  stream,  to  prevent  it  from 
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overflowing  their  lands  in  times  of  freshets  and  floods.  These 
embankments  were  increased  in  height,  from  time  to  time,  and 
finally  resulted  in  throwing  such  a  large  body  of  water  into 
the  channel  of  a  river  into  which  the  brook  emptied, that  it  endan- 
gered certain  canal  banks  and  aqueduct  and  obstructed  navi- 
gation in  the  canal.  Neither  the  acqueduct  nor  the  canal  banks 
was  in  any  degree  the  cause  of  the  overflow.  It  had  occurred 
before  the  erection  of  the  canal  and  in  times  beyond  the  mem- 
ory of  man.  Arches  had  been  made  in  the  acqueduct  at  points 
distant  from  the  river  to  permit  this  overflowing  water  to  pass 
through  it.  Upon  the  special  verdict  showing  all  the  facts,  the 
court  of  King's  Bench  held:  "That  the  defendants  were  not 
justified  under  these  circumstances,  in  altering  for  their  own 
benefit  the  course  in  which  the  flood  water  had  been  accustomed 
to  run;  that  there  was  no  difference  in  this  respect  between 
flood  water  and  an  ordinary  stream."  In  the  opinion,  Lord 
Tenterden,  C.  J.,  said:  "The  consequence  of  a  judgment  re- 
quiring the  fenders  to  be  reduced,  may  be  the  production  of 
much  mischief  in  times  of  flood,  not  only  to  the  lands  of  the 
defendants,  but  also  to  a  considerable  tract  of  country,  unless 
some  other  method  can  be  found  of  carrying  off  the  flood 
water.  But  this  consequence  cannot  be  properly  attributed  to 
the  erection  of  the  canal,  as  any  blame  either  in  its  projectors 
or  present  proprietors.  On  the  contrary,  it  distinctly  appears, 
that  at  the  formation  of  the  canal  a  sufficient  provision  was 
made  for  carrying  off  the  flood  water  in  the  course  which  it 
had  previously  taken,  by  the  erection  of  the  three  arches;  and 
these  arches  would  continue  to  be  sufficient,  notwithstanding 
any  increase  of  water  by  the  improved  drainage  of  the  country 
above,  if  the  ancient  course  and  outlet  of  the  flood  water  had  not 
been  obstructed  by  the  erection  of  the  fenders.  Now,  it  has 
long  been  established,  that  the  ordinary  course  of  water  cannot 
be  lawfully  changed  or  obtsructed  for  the  benefit  of  one  class 
of  persons,  to  the  injury  of  another.  Unless,  therefore,  a  sound 
distinction  can  be  made  between  the  ordinary  course  of  water 
flowing  in  a  bounded  channel  at  all  usual  seasons,  and  the  ex- 
traordinary course  which  its  superabundant  quantity  has  been 
accustomed  to  take  at  particular  seasons,  the  creation  and  con- 
tinuance of  these  fenders  cannot  be  justified.  No  case  was 
cited,  or  has  been  found,  that  will  support  such  a  distinction." 
In  Burwell  v.  Hobson,  Judge  Moncure  says  the  King's  Bencb 
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judgment  in  Rex  v.  Trafford  was  reversed  in  the  Exchequer 
Chamber,  "but  that  court  agreed  in  the  principle  laid  down  by 
the  court  of  King's  Bench,  though  it  did  not  discover  upon  the 
special  verdict,  a  finding  of  sufficient  facts  to  warrant  its  ap- 
plication to  the  case."     • 

Lawrence  v.  Railroad  Co.,  71  Eng.  C.  L.  643,  deals  expressly 
with  the  subject  of  flood  waters  as  affected  by  a  railroad  em- 
bankment. The  facts  were  such  as  to  make  it  identical  in 
principle  with  the  case  now  in  hand.  They  are  stated  by  Pat- 
teson,  Judge,  as  follows:  "The  plaintiff,  *  *  *  brings 
this  action  for  an  injury  to  his  land  by  its  being  flooded,  as  he 
alleges  by  the  fault  of  defendants  in  constructing  their  railway 
across  the  lands  of  other  persons  without  leaving  sufficient  open- 
ings for  the  passage  of  flood  water,  whereby  they  were  obstructed 
and  penned  up  and  forced  upon  the  lands  of  the  plaintiff." 
In  the  opinion,  he  says:  "The  railway  passes  across  the  low 
lands  adjoining  the  river  Dun,  over  which  the  floodwaters  of 
that  river  used  to  spread  themselves.  Those  low  lands  were 
separated  from  the  plaintiff's  land  by  a  bank  constructed  un- 
der certain  drainage  acts,  and  which  protected  the  plaintiffs 
lands  from  floods.  By  the  construction  of  the  defendant's  rail- 
way without  sufficient  openings,  those  floodwaters  could  not 
spread  themselves  as  formerly,  and  were  penned  up,  and  flowed 
•aver  the  bank  on  the  plaintiff's  land.  Prima  facie  this  would 
give  the  plaintiff  a  cause  of  action ;  and  the  question  is  whether 
the  Company  are  proctected  by  their  act."  The  court  held: 
"That,  although  the  Company  were  not  required  by  their  act 
to  make  flood  openings  to  their  embankment,  and  wouta  not  be 
compellable  by  mandamus  to  make  them,  yet,  as  they  might, 
by  proper  caution,  have  prevented  the  injury  sustained  by  the 
plaintiff,  an  action  on  the  case  was  maintainable  against  them 
for  such  injury."  This  means  that  the  act  of  constructing  the 
embankment  was  not  wrongful  because  the  act  of  Parliament 
had  authorized  it,  just  as  we  hold  now  that  the  construction  of 
a  work  of  internal  improvement,  authorized  by  law  cannot  be 
enjoined  or  controlled  by  the  court,  but  that  the  company  con- 
structing such  works,  is  answerable  to  the  land  owner  for  such 
damages  as  may  result  to  him,  and  particularly  for  damages 
resulting  from  negligent  or  unskillful  construction  of  the  work, 
Athens  v.  Wheeling  &c  Co.,  33  W.  Va.  1 ;  Mason  v.  Bridge  Co.,  17 
W.  Va.  396;  Spencer  v.  Railroad  Co.,  23  W.  Va.  406.    By  saying 
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that  prima  facie  this  would  give  the  plaintiff  a  cause  of  action, 
the  judge  meant  that  if  the  construction  of  the  railroad  had  not 
been  a  public  work,  authorized  by  law,  it  would  have  been 
wrongful  and  the  embankment  might  have  been  abated  as  a 
nuisance. 

These  English  decisions  must  be  accepted  as  being  declara- 
tory of  the  common  law.  They  were  adopted  and  approved  as 
correctly  announcing  the  law  by  the  Virginia  court  prior  to 
the  division  of  the  state.  The  interpretation  put  upon  them  by 
that  court  must  be  accorded  great  weight  here,  because  the  Vir- 
ginia decisions  rendered  prior  to  the  division  of  the  state  are 
as  binding  upon  this  Court  as  its  own  decisions.  The  two  cases 
above  referred  to  deal  with  the  flood  water  of  streams,  and  ap- 
ply the  same  principles  to  it  that  are  applied  by  the  common 
law  to  natural  water  courses  themselves.  They  utterly  pre- 
clude the  assumption  that  such  waters  are  surface  waters,  and 
class  them  with  the  waters  of  natural  streams. 

In  some  of  the  American  cases  in  which  ordinary  flood  waters 
are  held  to  be  waters  of  the  stream,  stress  seems  to  be  laid  upon 
the  fact  that  the  flood  waters  maintain  a  current  and  do  not 
stand  upon  the  ground  as  backwater,  motionless  as  a  pool.  Law- 
rence v.  Railway  Co.  seems  clearly  not  to  recognize  any  such 
distinction ;  for  in  the  course  of  the  opinion  it  is  said  the  flood 
waters  of  the  river  used  to  spread  themselves  over  the  low  lands, 
just  as  they  do  in  this  country,  and  that,  by  the  construction 
of  the  railway  embankment,  they  were  prevented  from  spread- 
ing themselves  as  they  had  formerly  done  and  flowed  over  the 
bank  on  to  plaintiff's  lands.  This  imports  that,  by  the  railroad 
embankments,  the  waters  were  confined  to  smaller  limits  and 
thereby  raised  to  a  higher  level  so  that  they  overflowed  the  bank 
which  had  formerly  been  of  sufficient  height  to  protect  plain- 
tiff's land.  At  any  rate,  they  are  not  referred  to  as  waters  flow- 
ing over  the  land  outside  of  the  banks  of  the  river  and  main- 
taining a  current. 

The  Indiana  decisions  are  clearly  at  variance  with  the  appli- 
cation of  the  principles  of  the  common  law  made  by  the  En- 
glish cases.  They  recognize  nothing  as  overflowing  river  water 
unless  it  flows  practically  all  the  time.  Such  waters  as  are 
alluded  to  in  Lawtcnce  v.  Railway  Co.  and  Rex  v.  Trafford,  as 
flood  waters  flowing  beyond  the  limits  of  the  stream,  are  classed 
as  surface  waters,  although  they  maintain  a  current  over  the 
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land.  Thus,  in  Taylor  v.  Fickas,  64  Ind.  167,  the  court,  in  its 
•opinion,  at  pages  172  and  173,  sa}Ts:  "In  the  complaint  before 
us,  there  is  no  averment  of  any  watercourse,  except,  indeed  by 
way  of  parenthesis,  that  the  place,  during  floods,  is  a  part  of 
the  Ohio  river ;  but  the  facts  averred  clearly  show  that  it  is  not 
upon  the  bed  of  the  river,  nor  within  its  channel,  nor  between 
its  banks ;  in  short,  that  it  is  no  part  of  a  watercourse,  but  that 
the  flow  is  over  the  entire  surface  of  the  land,  is  occasioned  by 
temporary  causes,  and  is  not  usually  there.  The  rights  of  the 
appellee,  therefore,  are  such  as  a  proprietor  may  have  in  sur- 
face water,  which,  as  we  have  seen,  is  a  part  of  his  land ;  and 
the  injuries  or  inconveniences  which  the  appellant  is  alleged  to 
have  suffered  are  such  as  arise  from  the  changes,  accidents  and 
vicissitudes  of  natural  causes." 

The  reason  for  this  departure  is  found  in  the  nature  and  sit- 
uation of  the  lands  of  that  state,  for  in  the  same  case,  which  is 
referred  to  in  subsequent  cases  as  a  leading  case  in  that  state, 
the  court  says:  "The  doctrine  contended  for  by  the  appellant, 
applied  to  the  vast  alluvial  regions — so  generally  level,  sub- 
ject to  occasional  inundations — bordering  .upon  the  Ohio  River, 
and  lying  along  other  rivers  and  large  streams  within  this 
State,  would  very  much  embarrass  agricultural  and  general  im- 
provement, by  preventing  proprietors  of  lands  from  securing 
their  fences  by  planting  trees,  or  other  permanent  methods,  and 
in  some  instances,  perhaps,  render  large  portions  of  our  richest 
soil  useless.  While  the  owners  of  lands  may  not  obstruct  water- 
courses to  the  injury  of  others,  they  must  be  permitted  to  fence 
and  cultivate  their  fields  and  improve  their  lands  in  the  way 
which  best  subserves  their  interests,  without  being  responsible 
for  the  accidents  of  floods,  or  the  shiftings  of  surface  water  occa- 
sioned thereby,  although  some  times  slight  and  temporary,  inju- 
ries may  result  therefrom  to  adjoining  owners.  These  are  acci- 
dents which  must  be  borne  alike  by  all."  This  sounds  very  much 
like  a  declaration  of  state  policy,  designed  to  facilitate  the  cultiva- 
tion of  vast  areas  of  low  and  swampy  lands,  subject  to  frequent 
overflow,  in  the  interest  of  the  general  welfare  of  the  people 
•of  those  sections  of  that  country  and  of  the  whole  state,  but  the 
situation  may  fully  justify  it  as  a  necessary  modification. 

Though  the  flow  or  current  of  a  watercourse  is  one  of  its  pro- 
nounced characteristics,  it  is  at  variance  with  common  knowl- 
edge ajid  reason  to  say  that  only  such  water  of  a  stream  as  is 
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perceptibly  moving  may  be  considered  a  part  of  it.  When  one 
stream,  uniting  with  another,-  obstructs  its  flow  by  reason  of  its 
running  bank  full,  while  the  other  is  low,  and  causes  such 
other  stream  to  be  filled  with  back  water,  can  it  be  said  that, 
so  long  as  the  backwater  stands,  it  is  only  surface  water?  Are 
all  the  motionless  pools  within  the  banks  of  a  river,  produced 
by  the  windings  of  its  channel  and  current,  to  be  called  surface 
water?  Nobody  has  ever  ventured  such  an  unreasonable  sug- 
gestion. If  it  be  conceded,  that  the  running  waters  of  an  over- 
flowing river  on  the  low  lands  outside  of  its  banks  do  not  cease 
to  be  part  of  the  river,  as  clearly  they  do  not,  what  reason  can 
be  assigned  for  a  distinction  outside  of  the  banks  which  cannot 
exist  within  them?  The  standing  waters  are  supported  and 
maintained  by  the  great  body  of  water  forming  the  river.  From 
bank  to  bank,  surface  to  bed,  within  the  banks  and  beyond 
them,  as  far  as  the  water  stands  or  flows,  all  the  atoms  or  parts 
are,  for  their  positions,  interdependent  and  inseparably  united 
save  when  absolutely  severed.  If,  from  the  lowest  point  in  the 
bed  a  large  quantity  should  be  removed,  a  subsidence  of  the  en- 
tire surface  would  result,  each  particle  finding  a  lower  level  by 
the  law  of  gravitation.  That  part  of  the  water  which  flows  is 
simply  seeking  what  the  standing  water  has  already  found,  its 
level.  By  nature,  it  is  all  one  body,  until  severed  in  some  way, 
and  the  law  suggests  no  reason  or  principle  upon  which  what 
clearly  is  not  severed  can  be  deemed  to  have  been  cut  off. 

No  doubt  such  water  often  becomes  so  separated  from  the 
river  as  to  justify  its  classification  as  surface  water.  On  the 
low  lands  along  our  rivers,  there  are  depressions  having  no  out- 
lets to  the  river  or  elsewhere,  and  in  which,  when  filled,  the  water 
must  stand  until  it  passes  away  by  evaporation  through  the  air 
and  percolation  through  the  soil.  These  are  filled  by  overflow 
in  times  of  flood  and,  upon  the  recession  of  the  river,  are  left 
full  of  water.  This  overflow  water  is  thereby  effectually  severed 
from  the  waters  of  the  river  and,  no  doubt,  becomes,  under  the* 
decisions,  surface  water. 

The  suggestion  that  the  rules  governing  the  rights  of  ripar- 
ian owners  in  respect  to  our  great  rivers  should  be  different 
from  those  applicable  to  the  small  English  streams  is  a  novel 
one,  not  expressed  by  any  of  the  decided  cases.  Shall  they  be 
likened  unto  the  high  seas  merely  because  our  public  policy  has 
classed  them  as  navigable  waters  beyond  the  limits  of  tide  water 
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while  the  English  streams  are, not,  and  because  we  deny  to 
riparian  owners  any  exclusive  right  to  the  bed  or  shores,  incon- 
sistent with  the  public  right  of  navigation,  as  a  matter  of  pub- 
lic necessity  and  convenience  in  the  interest  of  commerce  and 
the  public  welfare?  If  we  did  so,  we  would  do  it  for  a  reason 
other  than  that  assigned  as  justification  for  embanking  against 
the  waters  of  the  sea,  namely,  that  their  breaking  in  upon  the 
land  is  due  to  unknown  causes,  and  cannot  be  anticipated.  They 
suddenly  come  where  they  have  never  before  been  known  to 
occur  and  may  never  be  repeated,  unlike  the  floods  of  inland 
streams,  recurring  year  after  year  in  obedience  to  well  known 
natural  laws  and  causes.  Everybody  is  bound  to  take  notice 
of  them  and  as  to  them  no  man  can  be  heard  to  set  up  his  ig- 
norance. '  The  public  nature  of  our  natural  streams  argues  the 
exact  contrary  of  the  proposition  suggested.  Xeither  by  em- 
bankment or  other  structure  can  a  riparian  owner  obstruct  or 
alter  them  to  the  injury  of  the  public.  The  sea  may  be  fenced  , 
out  to  the  utmost  extent  of  man's  ability  and  there  will  still  re- 
main ample  room  for  the  world's  commerce,  but  a  very  small 
obstruction  may  seriously  impair  the  usefulness  of  a  great  river. 

The  tremendous  extent  and  weight  of  the  overflow  of  our 
great  rivers  makes  it  all  the  more  necessary  to  adhere  to  com- 
mon law  principle*.  A  diversion  of  the  course  of  these  irresisti- 
ble bodies  of  water  results  in  great  injury  and  possible  disaster. 
It  is  only  because  of  their  comparative  slightness  in  quantity  and 
incapacity  to  do  injury  that  the  law  allows  the  owner  of  land  to 
do  as  he  pleases  with  the  surface  waters  on  it  or  that  would 
come  to  it.  When  he  collects  and  forms  them  into  a 
body  and  thus  makes  them  injurious  and  hurtful,  the  law  pro- 
hibits him  from  turning  them  upon  his  neighbor.  The  clearing 
away  of  the  forests  bv  reason  of  which  the  streams  rise  higher 
and  more  quickly  than  when  the  fallen  leaves,  moss  and  muck 
held  back  the  waters  in  the  forests,  and  the  draining  of  the 
swamps  and  low  lands,  only  emphasize  this  view.  Of  all  these 
changes,  persons  dealing  with  the  waters  of  the  river  must  be 
deemed  to  have  notice,  too. 

For  the  foregoing  reasons,  we  conclude  that  the  overflow 
water  of  a  river,  at  times  of  ordinary  flood,  whether  standing 
motionless  on  the  adjacent  land,  or  sweeping  over  it,  do  not 
cease  to  be  part  of  the  river,  unless  so  separated  from  it  as  to 
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prevent  its  return.  From  this  it  follows  that  by  preventing  the 
gradual  rise  of  the  water  over  plaintiff's  lot,  by  damming  it  and 
raising  its  level  so  as  to  cast  it  down  in  the  form  of  a  cataract  or 
waterfall  upon  her  grounds,  and  thus  causing  injury  which 
would  not  otherwise  have  occurred,  is  such  an  interference  with 
the  stream  as,  by  the  common  law,  gives  a  right  of  action,  and 
the  same  legal  result  arises  from  the  prevention  of  the  outflow 
of  the  water  from  the  basin,  in  consequence  of  which  it  remained 
upon  the  land  longer  than  otherwise  it  would  have  remained 
there,  unless  the  flood  was  extraordinary,  an  act  of  God.  A 
larger  culvert  would  have  rendered  the  embankment  uninjurious 
to  plaintiff's  property  in  these  respects,  and  the  failure  to  make 
it  of  sufficient^  size  to  carry  the  water  is  negligent  construction. 
Though  the  defendant  could  lawfully  build  the  embankment,  in 
doing  so.  it  was  bound  to  use  the  engineering  knowledge  and 
skill  ordinarily  applied  in  the  erection  of  such  works.  It  must 
be  carefully  and  skillfully  done.  Taylor  v.  Railroad  Co.,  33  W. 
Va.  39. 

Whether  a  flood  is  extraordinary  is  generally,  though  not  al- 
ways, it  seems,  a  question  of  fact  for  the  jury.  Railway  Co.  v. 
Gilleland,  56  Pa.  St.  445;  Brown  v.  Railway  Co.,  8  Am.  &  Eng. 
B.  R.  Cas.  (Xew  Series),  693.  If,  therefore,  the  evidence  is 
such  as  would  warrant  a  finding  that  the  flood  in  question  was 
not  extraordinary,  the  demurrer  to  the  evidence  cannot  be  sus- 
tained on  the  theory  that  it  was  extraordinary,  as*  the  demurree 
is  entitled  to  the  benefit  of  all  inferences  of  fact  that  may  be 
fairly  deduced  from  the  evidence.  Garrett  v.  Ramsey,  26  W.  Ya. 
843;  Gunn  v.  Railroad  Co.,  47  W.  Va.  676;  Mapel  v.  John,  42 
W.  Ya.  561.  According  to  the  evidence,  the  river  is  subject  to 
frequent  rises  of  varying  height  and  rapidity.  That  of  1S84 
was  higher  than  that  of  1898.  The  water  had  been  on  a  level 
with  the  street  ten  or  twelve  times  in  a  period  of  fifty  years. 
One  witness  says  that  of  1898  was  an  unusual  flood,  but  a  jury 
would  not  be  bound  to  accept  his  opinion.  The  facts  attending 
the  rise  in  question  were  not  shown  to  have  been  without  prece- 
dent as  in  all  cases  in  which  great  floods  have  been  classed  as 
acts  of  God,  such  as  the  Johnstown  Flood,  Long  v.  Railroad  Co., 
147  Pa.  St.  343,  Wald  v.  Railroad  Co.,  5  Am.  Eng.  E.  R.  Cas. 
X.  S.,  70,  the  flood  of  1852,  in  the  Congaree  River,  the  greatest 
freshet  ever  known  in  that  country,  Lipford  v.  Railroad  Co.,  1 
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Bich.  S.  C.  409.  or  that  which  submerged  Chattanooga  in  1867 
and  broke  up  all  roads  leading  into  it,  and  as  to  which  the  proof 
showed  '^beyond  question  that  such  a  flood  had  never  occurred" 
at  that  place  "within  the  memory  of  man,  the  old  inhabitants 
who  had  witnessed  other  remarkable  overflows  since  1826,  never 
having  seen  such  a  one."  Railroad  Co.  v.  David,  6  Heisk, 
(Tenn.)  261,  19  Am.  Eep.  594.  The  evidence  shows  variable- 
ness and  irregularity  in  the  rises  to  which  the  river  is  subject 
and  one  much  higher  than  that  of  1898  had  occurred  just  about 
the  time  the  road  was  built.  Unlike  the  ocean  tides,  fresheta 
and  floods  in  streams  are  governed  by  no  fixed  rules  as  to  vol- 
ume or  the  time  in  the  which  they  gather,  and  the  facts  disclosed 
by  the  evidence  are  not  such  as  would  call  upon  a  jury  to  pro- 
nounce the  flood  extraordinary  in  character. 

Practically  all  that  is  urged  upon  the  demurrer  to  the  dec- 
laration, not  disposed  of  by  the  general  principles  already  dis- 
cussed, is  that  the  declaration  does  not  aver  that  the  defendant 
constructed  the  embankment,  nor  the  height  attained  by  the 
water  and  the  rapidity  with  which  it  rose.  The  amended  declar- 
ation does  aver  the  building  of  the  embankment  by  the  defend- 
ant, and  no  principle  of  pleading,  requiring  so  much  of  detail 
as  is  suggested  by  the  other  objection,  is  referred  to.  A  declara- 
tion need  not  set  out  evidential  facts. 

The  jury  fixed  the  damages  at  $362.00,  of  which  $337.00  is 
for  the  cooper-shop  and  contents  washed  away,  and  $25.00  for 
injury  to  the  surface  of  the  lot.  Xo  objection  to  this  finding 
was  made  in  the  trial  court  by  motion  to  set  the  verdict  aside  or 
otherwise,  but  the  plaintiff  in  error  now  insist  that  the  judg- 
ment should  be  reversed  because  the  embankment  did  not  cause 
the  loss  of  the  cooper-shop  with  its  contents,  the  water  having 
been  so  deep  it  would  have  floated  away  anyhow,  and  because 
some  of  the  tools  and  materials  in  it  were  the  property  of  plain- 
tiff's husband,  he  having  purchased  them.  This  is  an  exception 
to  the  action  of  the  jury  in  assessing  the  damages,  which  cannot 
be  made  in  the  appellate  court.  Only  the  rulings  of  the  trial 
court  may  be  reviewed  here.  Upon  the  demurrer  we  can  only 
say  whether  the  evidence  sustains  plaintiff's  right  to  the  dam- 
ages, for  that  is  all  the  lower  court  considered.  It  was  not  re- 
quested to  rule  upon  the  correctness  of  the  finding  of  the  jury, 
as  to  the  quantum  of  damages.    Its  action  is  a  prerequisite  to 
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the  exercise  of  any  jurisdiction  by  this  Court.  Riddle  v.  Core, 
21  W.  Va.  530 ;  State  v.  Phares,  24  W.  Va.  657 ;  Brow  v. 
Brown,  29  W.  Va.  777;  Proudfoot  v.  CUcvenger,  33  W.  Va. 
267;  Humphrey  v.  IFes*,  3  Eand  516;  Barrett  v.  CoaZ  Co.,  47 
.8.  E.  154. 

Seeing  no  error  in  the  judgment,  we  must  affirm  it. 

Affirmed. 


CHARLESTON. 

m        5*0\  BlCHARDS,    ADMR.,    V.    ElVERSIDE    IRON    WORKS. 

Submitted  June  10,  1904— Decided  December  20,  1904. 

1.  Administrator — Claim  for  Damages  Deemed  Property. 
C.  was  employed  as  a  laborer  by  the  defendant,  at  its  manu- 
facturing plant  in  O.  county,  W.  Va.  While  engaged  under 
direction  of  defendant's  labor  foreman  in  tearing  down  a  scaf- 
fold which  had  been  erected  by  defendant,  and  belonged  to  it, 
he  was  injured  by  the  falling  of  one  of  the  platforms  of  the 
scaffold,  and,  from  the  effects  of  his  injuries,  died  in  Bellaire, 
in  the  state  of  Ohio,  where  he  resided.  He  having  died  intes- 
tate, the  county  court  of  Ohio  county  committed  his  estate  to 
R.,  sheriff  of  said  county,  to  be  by  him  administered.  R.,  as 
administrator  of  C,  instituted  this  action  in  O.  county.  At  the 
time  of  his  death,  C.  had  no  mansion  house,  known  place  of 
residence,  any  real  estate,  or  any  property,  situate  in  the  State 
of  W.  Va.;  and  since  his  death,  no  property  belonging  to  him, 
or  to  his  estate,  except  the  claim  for  damages  sued  for  in  this 
action  has  come  into  this  state.  Held,  That  said  claim  against 
defendant  in  this  action  for  damages  for  the  death  of  plaintiff's 
intestate,  must  be  deemed  property  within  the  meaning  of  our 
statute;  that  the  county  court  of  O.  county  had  authority  to 
commit  the  estate  of  C.  to  the  sheriff  of  that  county  to  be  by 
him  administered;  and  that  said  sheriff,  as  administrator  of 
C,  had  the  right  to  institute  and  prosecute  this  action,  (p. 
515). 

2.  Plea. — Special  Plea  Rejected,  When. 
Special  pleas,  which  aver  matters  only,  that  may  be  given  » 

evidence  under  the  general  issue,  should  be  rejected,     (p.  516). 

3.  Administrator. — Security  for  Costs. — Non-Residefit  Decedent. 
A  resident  administrator  who  brings  an  action  in  a  court  of 
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this  state  to  recover  damages  under  our  statute  for  the  death 
of  his  decedent,  who  was  a  non-resident,  should  not  be  required 
to  give  security  foi  costs,     (p.  516). 

4.  Cause  op  Death. — Accident  or  Disease. — Burden  of  Proof. 

Where,  in  an  action  for  fatal  injury,  it  becomes  a  question 
whether  death  resulted  from  the  injury,  or  from  disease  with 
which  it  had  become  involved,  the  party  causing  the  injury  can- 
not escape  full  liability  without  showing  that  death  must  have 
resulted,  if  the  injury  had  not  been  done.     (p.  524). 

5.  Master  axd  Sebvant. — Safe  Place  to  Work  Required. 

If  the  master  cause  to  be  constructed,  a  scaffold  in  an  un- 
workmanlike manner,  and  use  therein  defective  or  unsound  ma- 
terials, all  of  which  render  the  scaffold  dangerous  and  insecure, 
and  the  master  or  his  foreman  in  charge  of  the  work  know  it, 
or  ought  to  have  knowledge  of  it,  by  the  exercise  of  reasonable 
attention,  care  and  diligence,  but  direct  such  work  to  be  done, 
and  that  character  of  materials  to  be  used,  he  is  liable  to  his 
workman,  who  being  himself  in  the  exercise  of  reasonable 
care,  is  injured  thereby  while  working  thereon,  unless  the 
workman,  by  the  use  of  ordinary  care,  ought  to  have  detected 
the  unworkmanlike  construction  of,  and  the  defective  or  un- 
sound materials  used  in,  the  scaffold,     (p.  522). 

6.  Syllabus  Approved. 

Point  4  of  syllabus  in  Andrews  v.  Mundy,  36  W.  Va.  22,  ap- 
proved and  applied,     (p.  525). 

7.  Master  and  Servant. — Ordinary  Risks. 

When  a  servant  enters  into  the  employment  of  a  master,  he 
assumes  all  the  ordinary  risks,  incident  to  the  employment, 
whether  the  employment  be  dangerous  or  otherwise,     (p.  528). 

Appeal  from  Circuit  Court,  Ohio  County. 

Action  by  H.  C.  Richards,  administrator,  against  the  River- 
side Iron  Works.  Judgment  for  plaintiff.  Defendant  brings 
error. 

Reversed. 

Wm.  H.  Hearne,  for  plaintiff  in  error. 

J.  A.  Howard  and  T.  S.  Riley,  for  defendant  in  error. 

Miller,  Judge: 

John  W.  Campbell,  the  plaintiff's  intestate,  was  before,  and 
on,  the  20th  day  of  January,  1899,  and  also  on  the  16th  day  of 
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February,  1899,  the  time  of  his  death,  a  resident  of  Bellaire, 
in  the  state  of  Ohio.  For  some  time  previous  to  the  first  men- 
tioned date,  he  had  been  employed  as  a  general  laborer  by  the 
defendant,  The  Riverside  Iron  Works,  a  corporation,  at  its 
manufacturing  plant  in  Benwood,  Ohio  county,  West  Virginia. 
A  short  time  before  January  20,  1899,  a  wooden  scaffold,  con- 
sisting of  three  platforms,  had  been  built  by  defendant,  to 
enable  its  bricklayers  to  work  therefrom  in  re-building  and 
painting  for  it  a  brick  wall  at  one  end  of  its  stock  house.  The 
bricklayers  worked  on  the  scaffold  with  brick  and  other  ma- 
terials, and  completed  the  wall  after  several  days'  labor  thereon. 
Intestate,  with  other  laborers,  worked  on  the  scaffold,  attend- 
ing the  bricklayers,  but  did  not  assist  in  the  construction  of  it. 
After  the  work  on  the  brick  wall  had  been  completed,  Campbell 
and  Barkhurst,  another  laborer,  were  directed  by  one  Lowe,  a 
labor  foreman,  then  in  the  employ  of  defendant,  to  tear  down 
the  scaffold.  This  Campbell  and  Barkhurst  proceeded  to  do, 
and,  while  so  engaged,  the  scaffold  fell;  they  were  thrown  to 
the  gtound;  Campbell  was  injured  on  the  head  and  elsewhere 
about  his  body,  and  from  the  effects  of  his  injuries  so  received, 
he  died  at  his  home  in  Bellaire,  Ohio,  at  the  time  above  stated. 
On  the  15th  day  of  May,  1899,  the  county  court  of  Ohi* 
county  oommitted  the  estate  of  said  Campbell,  deceased,  to  H. 
C.  Eichards,  then  sheriff  of  that  county,  to  be  administered. 
On  the  28th  day  of  June,  next  therafter,  Eichards  as  adminis- 
trator, commenced  this  action,  in  which  he  claimed  $10,000.00 
damages  from  the  defendant  on  account  of  the  death  of  his 
intestate,  resulting  from  said  injuries,  occasioned  as  aforesaid. 
The  defendant  interposed  its  plea  to  the  jurisdiction  of  the 
court  in  the  action;  and  therein  denies  the  right  of  the  plain- 
tiff to  maintain  his  said  action  because  it  says  that  neither  the 
said  county  court  had  jurisdiction  to  so  commit  the  estate  of 
said  John  W.  Campbell,  deceased,  to  said  Eichards  to  be  ad- 
ministered, nor  had  said  Eichards,  authority  by  reason  of  said 
action  of  the  county  court  to  institute  or  prosecute  this  action 
against  defendant,  for  the  following  reasons,  to-wit:  that  said 
John  W.  Campbell,  who  was,  at  the  time  of  his  death,  a  non- 
resident of  the  State  of  West  Virginia,  died  intestate,  in  Bel- 
mont county,  in  the  state  of  Ohio,  where  he  then  resided,  and 
where  his  family  still  reside;  that  at  the  time  of  his  death,  he 
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had  no  mansion  house  or  known  place  of  residence,  or  any  real 
estate,  or  any  property  of  any  kind,  situate  in  the  State  of  West 
Virginia;  nor  since  then  has  he  had  any  property  in  the  last 
mentioned  state,  unless  the  claim  sued  for  in  the  said  action 
can  be  regarded  as  property. 

A  demurrer  by  the  plaintiff  to  this  plea  was  sustained  by  the 
court.    This  ruling  of  the  court  involves  a  construction  of  our 
statute,  under  which  the  action  is  brought  and  prosecuted.    Sec- 
tion 5  of  chapter  103  of  the  Code  provides  that:     "Whenever 
the  death  of  a  person  shall  be  caused  by  wrongful  act,  neglect, 
or  default,  and  the  act,  neglect  or  default  is  such  as  would  (if 
death  had  not  ensued)  have  entitled  the  party  injured  to  main- 
tain an  action  to  recover  damages  in  respect  thereof;  then,  and 
in  every  such  case,  the  person  who,  or  the  corporation  which, 
would  have  been  liable  if  death  had  not  ensued,  shall  be  liable 
to  an  action  for  damages,  notwithstanding  the  death  of  the 
person  injured,  and  although  the  death  shall  have  been  caused 
under  such  circumstances  as  amount  in  law  to  murder  in  the 
first  or  second  degree,  or  manslaughter/'    The  statute  gives  the 
right  to  institute  and  prosecute  the  suit.    But  for  our  statute, 
the  action  could  not  be  maintained.    The  supreme  court  of  In- 
diana, in  Jeffersonville  R.  R.  Co.  v.  Swayne's  Admr.,  26  Ind. 
477,  484,  in  discussing  a  similar  statute,  says:     "The  action 
given  by  the  statute  is  for  causing  the  death,  by  a  wrongful  act 
or  omissioa,  in  a  case  where  the  deceased  might  have  main- 
tained an  action  had  he  lived,  for  an  injury  by  the  act  or  omis- 
sion.    Tbe  right  of  compensation  for  the  bodily  injury  of  the 
deceased,  which  died  with  him,  remains  extinct.    The  right  of 
action  created  by  the  statute  is  founded  on  a  new  grievance, 
namely,  causing  the  death,  and  is  for  the  injury  sustained  there- 
by, by  the  widow  and  children,  or  next  of  kin  of  the  deceased,  fox 
the  damages  must  inure  to  their  exclusive  benefit.  They  are  recov- 
ered in  the  name  of  the  personal  representative  of  the  deceased, 
but  do  not  become  assets  of  the  estate.     The  relation  of  the 
administrator  to  the  fund  when  recovered,  is  not  that  of  the 
representative  of  the  deceased,  but  of  a*  trustee  for  the  benefit  of 
the  widow  and  next  of  kin.     The  action  is  (for  their  exclusive 
benefit,  and  if  no  such  person  existed,  it  eould  not  be  main- 
tained.    The  Indianapolis,  &c,  R.  R.  Co.  v.  Kedcy's  Admr., 
23  Ind.  133;  Lucus  v.  The  New  York,  &c,  R.  R.  Co.t  21  Barb. 
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245;  The  Chicago,  &c,  R.  R.  Co.  v.  Morris,  26  111.  400;  Th$ 
State  v.  Gilmore,  4  Foster  461;  Lyon's  Admr.  v.  Cleveland,  &c, 
R.  R.  Co.,  5  Gray,  4T3."    Section  6  declares  that:  "Every  such 
action  shall  be  brought  by  and  in  the  name  of  the  personal  rep- 
resentative of  such  deceased  person;  and  the  amount  recovered 
in  every  such  action  shall  be  distributed  to  the  parties  and  in 
the  proportion  provided  by  law  in  relation  to  the  distribution 
•of  personal  estate  left  by  persons  dying  intestate.     In  every 
:such  action,  the  jury  may  give  such  damages  as  they  shall  deem 
fair  and  just,  not  exceeding  ten  thousand   dollars,   and  the 
amount  so  recovered  shall  not  be  subject  to  any  debts  or  lia- 
bilities of  the  deceased."     Section  4  of  chapter  85,  provides 
that  "in  case  of  a  person  dying  intestate,  the  jurisdiction  to 
hear  and  determine  the  right  of  administration  of  his  estate 
shall  be  in  the  court  which  would  have  jurisdiction  as  to  the 
probate  of  his  will,  if  there  was  a  will."    Section  22  of  chapter 
77  reads  as  follows :    "The  county  court  shall  have  power  and 
jurisdiction  to  hear  proof  of,  and  admit  wills  to  probate  as  fol- 
lows:    First,  in  the  county  wherein  the  deceased,  at  the  time 
of  his  death  had  a  mansion-house  or  known  place  of  residence; 
or  second,  if  he    had    no    such    house    or   place    of   residence, 
then  in  the  county  wherein  any  real    estate   devised  thereby  is 
situated;  or  third,   if   there   be  no   real  estate  devised  thereby, 
and  the  testator  had  no  such  house  or  place  of  residence,  then 
in  the  county  where  he  died,  or  in  any  county  wherein  he  had 
any  property  at  the  time  of  his  death."     Sub-section  16  of 
section  17  of  chapter  13  of  the  Code  says:     "The  words  'per- 
sonal estate'  or  'personal  property5  includes  goods,  chattels  real 
and  personal,   money   credits,   investments   and  the  evidences 
thereof."    It  is  suggested  that  the  alleged  right  to  recover  dam- 
ages from  the  defendant  in  this  action  is  not  property  within 
the  meaning  of  the  law,  but  that,  if  such   right  be  deemed 
property  for  the  purposes  of  this  action,  the  same  was  not  con- 
summated until  the  death  of  Campbell,  which  occurred  at  hi* 
legal  residence  in  the  state  of  Ohio,  and  that,  therefore,  the 
legal  situs  of  the  right,  or  property  was  and  is  in  the  state  of 
Ohio.     But  it  will  be  observed  that  our  statute  gives  right  to 
the  action  for  death  caused  by  injuries,  which  would  have  been 
actionable,  had  death  not  ensued,  without  regard  to  the  resi- 
dence of  the  decedent  at  the  time  of  his  death. 
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The  statute  is  remedial,  and  should  be  construed  liberally 
for  the  purpose  of  carrying  out  the  legislative  intent.  Marvin 
t.  Maysville  St.  R.  R.  Co.,  49  Fed.  Rep.  438.  In  Hartford  & 
New  Haven  R.  R.  Co.  v.  Andrews,  36  Conn.  215,  the  court  says 
that  the  claim,  if  valid,  is  property,  within  the  meaning  of  the 
statute;  and  that  it  was  not  the  province  of  the  court  of  pro- 
bate to  pass  upon  the  validity  of  the  claim.  It  was  enough 
for  that  court  to  be  satisfied  that  there  was  an  apparent  claim, 
and  a  bona  fide  intention  to  pursue  it,  and  that  administra- 
tion was  necessary  to  its  pursuit.  2  Woerner  Am.  Law  of  Adm. 
section  306.  "Personal  property,  whether  of  a  tangible  or  an 
intangible  character,  is  considered  as  located,  for  the  purposes 
of  administration,  in  the  territory  of  that  state  whose  laws 
must  furnish  the  remedies  for  its  reduction  into  possession." 
Speed  v.  Kelley,  59  Miss.  47,  51. 

In  Perry,  Admr.,  v.  St.  J.  &  W.  R.  R.  Co.,  29  Kan.  420,  an 
action  upon  a  statue,  almost  identical  with  our  own,  it  was 
held:  "A  claim  for  damages  for  causing  the  death  of  a  party, 
under  section  422  of  the  Code,  is  prosecuted  by  the  adminis- 
trator for  the  benefit  of  the  widow  and  children  or  next  of  kin 
of  the  deceased,  and  is  not  an  estate  of  the  deceased  to  be  ad- 
ministered within  this  state  within  the  meaning  of  the  act  re- 
-specting  executors  and  administrators.  *  *  *  A  probate 
<?ourt  has  no  jurisdiction  to  issue  letters  of  administration  on 
the  estate  of  an  intestate  where  such  intestate  is  not  an  in- 
habitant or  resident  of  this  state  at  the  time  of  his  death,  and 
leaves  no  estate  in  the  state  and  none  comes  into  it  afterwards. 
*  *  *  Where  a  probate  court  has  no  jurisdiction  to  issue 
letters  of  administration  on  the  estate  of  an  intestate,  its  acts 
in  doing  so  are  void  for  all  purposes."  In  Jeffersonville  R.  R. 
Co.  v.  Swayne,  supra,  Marvin  v.  Maysville  R.  R.  Co.,  supra,  and 
Central  R.  R.  Co.  v.  Cragin,  71  111.  177,  the  decisions  are  in 
■accord  with  the  Kansas  case  above  cited. 

A  different  conclusion,  however,  is  reached  in  other  states, 
where,  as  in  our  state,  the  fact  that  the  statute  gives  such  a 
right  of  action  to  the  personal  representative,  and  to  him  alone, 
implies  the  right  to  appoint,  if  necessary,  an  administrator  to 
•enforce  it ;  and  where  there  is  property  or  a  fund  or  right  of  ac- 
tion which  cannot  otherwise  be  made  available,  it  is  competent 
.  for  the  probate  court  to  appoint  an  administrator  for  the  sole 
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purpose  of  collecting  and  receiving  assets  which  will  not  be 
general  assets  of  the  estate  of  his  intestate  or  liable  for  his 
debts,  but  which  will  belong  to  particular  persons  who  by  law 
or  by  contract  with  the  deceased  will  be  entitled  thereto.  In 
such  case,  it  is  for  the  probate  court  to  determine  whether  there 
is  an  apparent  claim,  a  bona  fide  intention  to  pursue  it,  and  that 
administration  is  necessary  to  its  pursuit.  That  it  is  the  duty 
of  the  probate  court  to  appoint  under  such  circumstances  seems 
to  admit  of  no  doubt;  for  if  the  right  to  bring  the  action  is 
given  to  no  one  but  an  administrator,  the  refusal  to  appoint 
one  would  rather  render  the  statute  giving  the  remedy  nugatory. 
1  Woerner  Am.  Law  of  Ad.  section  20o;  Hut  chins  v.  St.  Paul 
R.  R„  4-i  Minn.  5;  Broivn  v.  L.  &  _Y.  7?.  R.f  97  Ky.  228,  232; 
Findhy  v.  Chicago  R.  R.,  106  Mich.  700;  Morris  v.  Chicago  E. 
R.,  65  la.  727,  728;  Sargent  v.  Sargent,  168  Mass.  420 ;  Hartford 
R.  R.  v.  Andrews,  36  Conn.  213.  In  the  light  of  the  authorities 
cited,  we  must  hold  that  the  county  court  of  Ohio  county  had 
legal  authority  to  commit  the  estate  of  the  decedent  to  Rich- 
ards as  sheriff  and  that  he,  as  such  sheriff  with  the  powers  of 
administrator  thus  cast  upon  him,  had  the  right  to  institute 
and  prosecute  said  action  against  defendant.  The  court,  there- 
fore, did  not  err  in  sustaining  the  demurrer  to  the  plea  aforesaid. 

Plaintiff  in  error  complains  that  security  for  the  costs  of  the 
action  was  not  required  of  the  plaintiff,  and  assigns  this  for 
error,  on  the  ground  that  the  residence  of  the  distributees,  or 
beneficiaries  of  the  damages  if  any  should  be  recovered,  reside 
in  the  state  of  Ohio.  We  think  this  contention  is  not  tenable, 
The  residence  of  the  plaintiff  in  the  action,  and  the  situs  of  the 
demand,  are  in  Ohio  county.  This  being  so,  the  law  relating 
to  security  for  costs  does  not  apply. 

The  defendant  also  tendered  two  special  pleas  in  bar, — one  of 
which  avers  that  it  was  not  decedent's  injuries,  but  the  low  order 
of  his  vitality,  produced  by  the  use  by  him  of  intoxicating 
liquors,  which  produced  his  death ; — and  the  other,  that  the  in- 
juries of  the  deceased  were  not  of  themselves  sufficient  to  cause 
his  death;  but  that  his  death  was  due  primarily  to  his  low  order 
of  vitality  and  his  alcoholic  condition,  produced  by  the  continuous 
drinking  by  him  of  liquors.  Both  of  these  pleas,  upon  objection 
thereto  by  plaintiff,  were  properly  rejected,  because  everything 
averred  therein  could  have  been  given  in  evidence  under  the 
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general  issue.  The  pleas  were,  in  effect,  the  general  issue,  which 
had  been  plead  by  defendant  to  the  declaration  and  issue  thereon 
joined.    Hagerstown  v.  Klotz,  54  L.  E.  A.  940. 

The  material  averments  in  the  declaration  are,  that  the  scaf- 
fold was  constructed  by  the  defendant,  its  agents  and  servants, 
from  old  and  defective  timber,  which,  on  account  of  its  defects 
and  unsoundness,  was  unfit  to  be  used  in  the  construction  there- 
of ;  that  the  defendant,  its  agents  and  servants  well  knew  of  the 
unsoundness  and  unfitness  of  the  timber,  at  and  before  the  scaf- 
fold was  constructed  therefrom;  that  the  defendant  negligently 
.and  wilfully  permitted  the  timber  to  be  used  in  the  construc- 
tion of  the  scaffold;  that  the  scaffold  was  built  in  an  unwork- 
manlike manner;  and  that  by  reason  ©f  the  unsound  and  defec- 
tive materials,  and  the  unworkmanlike  manner  in  which  the 
scaffold  was  built  therefrom,  the  scaffold  was  dangerous  and  un- 
safe; that,  with  knowledge  of  the  dangerous  and  unsafe  condi- 
tion of  the  scaffold,  defendant  ordered  and  directed  the  plain- 
tiff's intestate,  who  had  no  notice  thereof,  and  was  not  aware 
of  the  insufficiency,  unsoundness  or  dangerous  condition  of  the 
■scaffold,  to  ascend  the  same  for  the  purpose  of  tearing  if  down; 
and  that  while  tearing  the  scaffold  down,  as  directed  and  ordered 
to  do,  it  gave  way,  thereby  precipitating  decedent  to  the  ground, 
and  thus  causing  him  injuries  from  the  effects  of  which  he  died. 

Charles  Grimm  testifies  that  he  was  at  the  time,  and  before 
Campbell  was  injured,  the  foreman  of  the  defendant,  Riverside 
•Furnace.  He  says :  ''I  had  the  scaffold  built  to  enable  the  brick- 
layers to  do  some  work  in  trimming  up  the  end  of  the  stock 
house.  The  scaffold  had  three  platforms."  J.  W.  Better,  a  car- 
penter, testifies  that  he  is  a  carpenter,  and  had  charge  of  the 
•construction  of  the  scaffold  .under  Grimm,  who  told  him  what 
to  do,  and  who  had  authority  to  tell  him  what  to  do.  The  ma- 
terial used  in  its  construction,  was  taken  from  a  pile  of  lumber, 
belonging  to  defendant,  near  by,  and  by  direction  of  defendant's 
foreman.  Most  of  the  lumber  had  been  used  before.  There  is 
no  question  about  the  soundness  of  the  four  uprights  of  the 
scaffold,  but  there  is  evidence  tending  to  prove  the  unsoundness 
and  weakness  of  the  other  lumber  used  therein.  Speaking  of 
the  look-outs  which  held  the  uprights  in  place  and  also  sup- 
ported the  floors  of  the  several  platforms  of  the  scaffold,  Mr. 
Hughes,  a  carpenter,  who  with  one  Eeilly,  put  up  the  scaffold, 
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says:  "Well,  the  timber  was  pretty  knotty  and  also  wind- 
shaky."  He  further  testifies  that  some  of  the  look-outs  were 
doubled,  but  states,  as  to  the  strength  and  sufficiency  of  the 
scaffold:  ''Well,  I  didn't  think  that  it  was  a  good  scaffold.  I 
wouldn't  consider  it  a  good  scaffold." 

Campbell,  the  decedent,  and  Barkhurst,  commenced  on  the 
third  and  upper  platform  to  tear  down  the  scaffold.  They 
threw  off  the  boards  and  knocked  the  look-outs  from  the  up- 
rights on  that  floor ;  then  went  down  to  the  second  and  did  the 
same,  and  thence  to  the  first.  While  they  were  standing  on  that 
floor  or  platform,  about  two  minutes  after  they  reached  it,  8 
look-out,  supporting  one  end  of  the  floor  gave  way,  and  decedent 
and  Barkhurst  were  thrown  to  the  ground.  One  of  the  look- 
outs of  the  lower  platform  was  afterwards  seen  hanging  by  the 
nails  at  one  end  from  an  upright  to  which  it  had  been  fastened, 
the  other  end  having  given  way  entirely.  There  is  other  evidence 
tending  to  prove  the  same  and  other  facts,  and  some  testimony 
tending  to  contradict  them.  Suffice  it  to  say  that  the  evidence 
upon  the  material  points  in  issue  is  somewhat  conflicting  and 
contradictory. 

It  was  shown  that  some  of  the  lumber  used  in  the  scaffold  had 
knots  in  it.  J.  W.  Detter  was  asked  to  what  extent  a  board  is 
weakened  by  a  knot.  The  question  was  objected  to  by  defend- 
ant. The  objection  was  overruled,  and  exception  made.  His 
answer  was:  '"Well,  in  my  experience,  a  knot  is  equal  to  noth- 
ing; a  knot  might  just  as  well  be  out,  as  far  as  strength  is  con- 
cerned. It  don't  amount  to  anything.  That  is  my  experience 
in  carpenter  work."  lie  further  said  that  "a  knot  weakens  the 
board  as  much  as  a  hole  the  same  size."  He  had  been  carpen- 
tering for  thirty  years,  and  was  the  person  in  charge  of  putting 
up  the  scaffold.  We  see  no  reason  why  his  evidence  should  have 
been  rejected.  G.  V.  Hughes,  a  carpenter,  who  had  worked  at 
his  trade  for  twenty  years,  and  who  assisted  in  constructing  the 
scaffold,  was  also  a  witness  for  plaintiff.  The  following  ques- 
tions propounded  to  him,  and  the  answers  thereto,  were  per- 
mitted, over  the  objections  of  defendant:  "Ques.  Xow  state 
what  you  know  as  to  the  character  of  the  timber  in  those  look- 
outs, and  as  to  their  fitness  for  the  use  that  was  made  of  them. 
Ans.  Well,  they  were  not  fit  for  the  use  they  were  made  of.*  * 
Ques.     Why?     Ans.     Because  it  was  not  of  proper  material." 
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The  witness  had  had  long  experience  in  working  timber  and 
lumber,  and  also  possessed  actual  knowledge  of  the  material 
used  in  the  scaffold.  His  evidence  was  therefore  proper.  The 
court  did  not  err  in  allowing  it  to  go  to  the  jury.  There  are 
several  oftier  interrogatories  to  witnesses,  the  several  answers  to 
which  were  objected  to  by  defendant,  but  allowed  to  go  to  the 
jury  as  evidence.  A  discussion  and  decision  of  them  here 
seriatim  would  involve  much  time  and  great  labor.  We  have 
examined  them  carefully  and  are  unable  to  detect  any  error  of 
the  court  in  respect  thereto,  prejudicial  to  defendant. 

The  court,  at  the  instance  of  the  plaintiff,  gave  to  the  jury 
the  following  instructions: 

Xo.  1.  "The  court  instructs  the  jury  that  the  law  imposes 
upon  the  defendant  Company,  the  duty  of  furnishing  its  em- 
ployee with  reasonable  safe  and  sound  material  with  which  the 
employee  may  be  engaged  in  and  about  the  doing  and  perform- 
ing of  his  work;  and  a  failure  of  the  defendant  Company  to 
discharge  this  duty  is  in  the  law  negligence  for  which  the 
Company  is  liable.  Therefore  in  this  case  if  the  jury  believe 
from  the  evidence  that  the  scaffold  upon  which  the  plaintiff's 
decedent  was  working  by  reason  of  weakness  or  defectiveness 
in  the  material  of  which  it  was  constructed,  was  not  sufficiently 
strong  to  support  itself  together  with  the  weight  that  the  scaf- 
fold was  sustaining  by  the  work  then  and  there  being  done  by 
the  plaintiff's  decedent  in  the  course  of  his  duties,  and  that  by 
reason  of  such  weakness  or  defectiveness  the  said  scaffold  fell 
and  thereby  injured  the  plaintiff's  decedent  and  caused  his 
death,  then  it  is  the  duty  of  the  jury  to  find  for  the  plaintiff/' 

Xo.  2.  "The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  witness,  Detter,  was  put  in  charge  of 
the  construction  of  the  scaffold  in  question,  and  of  the  men  con- 
structing the  same,  by  the  defendant,  then  his  acts  in  the  per- 
formance of  his  duties  as  a  foreman  in  the  construction  of  said 
scaffold  were  the  acts  of  the  defendant  company,  and  the  de- 
fendant is  liable  for  any  negligence  or  want  of  proper  care  ou 
his  part,  or  the  workmen  in  his  charge,  in  the  selection  of  the 
timber  or  the  construction  of  said  scaffold." 

Xo.  3.  "The  court  instructs  the  jury  that  if  they  find  for 
the  plaintiff  the  damages  are  not  limited  to  the  losses  sustained 
at  the  precise  period  of  Campbell's  death,  but  may  include  proa- 
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pective  losses  provided  they  are  such  as  the  jury  believes  from 
the  evidence  will  result  to  his  distributees  as  the  proximate  dam- 
Ages  arising  from  the  wrongful  death,  and  the  jury  may  take 
into  consideration  in  estimating  the  pecuniary  injury  the  nur- 
ture, instruction,  physical,  moral  and  intellectual  training  which 
the  children  would  have  received  from  their  father,  and  as  a 
whole  assess  such  damages  as  in  the  opinion  of  the  jury  will  be 
fair  and  just,  not  exceeding  in  amount  $10,000/'  To  which  in- 
structions, and  each  of  them,  defendant  excepted. 

The  action  of  the  court  in  refusing  to  give  the  following  in- 
structions was  also  excepted  to  by  defendant : 

No.  5.  "If  the  jury  believe  from  the  evidence  in  the  case 
that  the  Riverside  Iron  Works,  by  its  officers  and  agents,  was 
guilty  of  negligence  in  the  construction  of  the  scaffold,  which 
negligence  of  construction  caused  the  injuries  to  the  plaintiffs 
intestate,  nevertheless  the  jury  are  instructed  that  they  must 
find  for  the  defendant  if  they  further  believe  that  the  injuries 
received  by  the  plaintiffs  intestate  would  not  have  produced 
death  had  it  not  been  for  the  low  order  of  vitality  of  the  plain- 
tiff's intestate  produced  by  long  and  continuous  drinking  of 
alcoholic  and  malt  drinks  by  the  plaintiff's  said  intestate." 

No.  6.  "If  the  jury  believe  from  the  evidence  in  the  case 
that  the  injuries  to  the  plaintiff's  intestate  would  not  have 
caused  death  had  not  the  plaintiffs  intestate  been  of  low  order 
of  vitality,  occasioned  by  the  drinking  of  alcoholic  and  malt 
drinks,  then  the  jury  are  instructed  that  they  must  find  for  the 
defendant." 

No.  7.  "If  the  jury  believe  from  the  evidence  that  one  end 
of  one  of  the  lookouts  which  supported  the  platform  and  which 
gave  way  was  so  far  detached  from  the  upright  to  which  it  had 
been  nailed  as  to  have  been  discoverable  upon  inspection  or  ex- 
amination by  the  plaintiff's  intestate  when  upon  the  scaffold 
had  he  looked  or  used  his  eyes,  then  the  jury  are  instructed  thai 
they  must  find  for  the  defendant." 

No.  8.  "If  the  jury  believe  from  the  evidence  that  from 
6ome  cause  one  end  of  one  of  the  lookouts  which  supported  the 
platform  which  gave  way  was  detached  in  whole  or  in  part  from 
the  upright  to  which  it  was  nailed  in  some  manner,  and  that 
the  defendant  was  not  aware  that  the  said  lookout  had  been  so 
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detached  as  aforesaid,  then  the  jury  must  find  for  the  defend- 
ant^ 

No.  9.  "If  the  jury  believe  from  the  evidence  that  defective 
materials  were  used  in  the  construction  of  the  scaffold,  yet  they 
.are  instructed  that  they  cannot  find  a  verdict  against  the  de- 
fendant unless  they  further  believe  that  the  use  of  such  defective 
material  was  the  cause  of  the  injury  to  the  plaintiff's  intestate." 

No.  10.  "If  the  jury  believe  that  the  same  injury  would 
have  resulted  to  the  plaintiff's  intestate  even  if  the  best  of  ma- 
terial had  been  used,  they  must  find  for  the  defendant." 

No.  11.  "The  jury  are  further  instructed  that  they  must 
find  for  the  defendant  if  they  believe  the  injuries  to  the  said 
John  W.  Campbell  arose  from  the  negligence  of  a  fellow  servant 
<or  workman  either  in  the  selection  of  the  material  from  which 
the  scaffold  was  constructed  or  in  the  unworkmanlike  manner  in 
•which  it  was  built." 

The  jury  found  a  verdict  in  favor  of.  the  plaintiff  for 
$3,500.00,  and  also  returned  with  their  verdict  four  several 
questions  in  writing,  which  had  been  submitted  to  them  by  the 
-court,  on  motion  of  defendant,  with  the  several  answers  thereto, 
which  are  in  the  words  and  figures  following: 

"Q.  1.  Was  not  the  injury  to  John  W.  Campbell  in  the 
■opinion  of  the  jury,  caused  by  one  end  of  one  of  the  look-outs  sup- 
porting the  third  or  lowest  platform  becoming  detached  at  one 
end  from  one  of  the  uprights?    A.     Yes. 

"Q.  2.  What  caused  the  look-out  supporting  the  platform 
from  which  John  W.  Campbell  fell  to  give  way?  A.  Faulty 
construction  and  insufficient  bracing. 

"Q.  3.  Was  it  not  the  case,  that  the  dropping  of  boards  by 
John  W.  Campbell,  or  his  fellow  workman,  Harry  BarkhursJ;, 
in  tearing  down  the  platforms  above,  by  one  or  more  of  the 
"boards  composing  the  platforms  falling  upon  the  look-out  which 
-jjave  way,  the  cause  of  its  becoming  detached  ?    A.     No. 

"Q.  4.  If  the  look-out  that  gave  way  and  which  supported 
the  platform  which  gave  way  was  unsafe,  either  before  or  after 
John  W.  Campbell  and  Harry  Barkhurst  went  on  the  scaffold 
+o  tear  it  down,  did  not  John  W.  Campbell  have  better  or  at 
least  equal  means  of  ascertaining  the  unsafe  condition  of  the 
lookout  than  the  defendant?    A.     No." 

A  motion  of  defendant  to  have  the  veridct  set  aside,  and  a 
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Bew  trial  of  the  action  granted  to  it,  was  overruled  by  the  court 
Judgment  was  then  rendered  on  the  verdict.  All  of  the  rul- 
ings and  other  proceedings  in  the  case,  with  the  evidence  heard 
upon  the  trial  thereof,  are  saved  and  certified  in  a  bill  of  ex- 
ceptions, which  is  made  part  of  the  record.  The  questions  aris- 
ing on  the  instructions  will  be  first  determined. 

It  is  a  well  established  general  proposition  that  under  the 
common  law  in  America  a  master  is  liable  to  his  servant  for 
any  neglect  of  the  master's  duty,  whether  committed  by  the 
master  himself,  or  by  one  to  whom  he  has  delegated  his  au- 
thority. Maddens  Admr.  v.  C.  &  0.  R.  R.  Co.,  28  W.  Va.  610; 
Ray  on  Xeg.  Imp.  Duties,  35.  The  test  of  liability  is  the  negli- 
gence of  the  master,  not  the  danger  of  the  employment,  though 
the  danger  of  the  employment  may  determine  the  ordinary  care 
required  in  the  case.  Stewart  v.  0.  R.  R.  Co.,  40  W.  Va.  188. 
Buswell  on  Pers.  Inj.  391,  392,  says:  "So  if  the  material  used 
in  erecting  scaffolding  is  bad,  and  the  master  knew  it,  but  di- 
rected the  material  to  be  used,  he  is  liable  to  his  workmen,  who- 
being  themselves  in  the  exercise  of  due  care,  are  thereby  injured. 
But  if  the  workman  ought  to  have  detected  the  defect;  or  if 
this  was  due  to  his  own  fault,  or,  it  is  said,  that,  of  his  fellow 
workmen,  the  master  is  not  responsible.  But  the  duty  of  the 
master  in  this  respect  is  not  to  be  avoided  by  delegating  it  to 
another,  whether  to  a  fellow  servant  of  injured  employee,  or  to 
a  contractor,  if  the  means  of  doing  the  work  are  furnished  by 
the  owner,  and  are  defective.  For  the  master,  when  acting 
through  an  agent,  undertakes  that  his  agent  shall  be  a  suitable 
person  for  the  position  he  holds,  and  is  responsible  for  his  neg- 
ligence." Buswell  on  Pers.  Inj.  section  193:  Corcoran  v.  Hoi- 
brook,  59  X.  Y.  517;  Chicago  cC-r.  R.  R.  Co.  v.  Jackson,  55  111. 
492;  Xorthcrn  Par.  R.  R.  v.  Herbert,  116  V.  S.  (550;  Behm  v. 
Armour,  et  ah  58  Wis.  1.  In  Robert*  v.  Smith  et  ah  2  H.  &  X. 
(Eng.  R.)  213,  it  is  stated  in  the  syllabus  that:  "At  the  trial, 
it  was  proved  that  the  defendants  had  employed  a  labourer  to 
erect  the  scaffold.  The  materials  for  the  scaffold  were  in  bad 
condition.  The  labourer  broke  several  of  the  putlogs  in  trying 
them.  One  of  the  defendants  told  him  to  break  no  more,  that 
the  putlogs  would  do  very  well.  The  labourer  used  such  as  he 
thought  sound.  One  of  the  putlogs  so  used  having  given  way 
the  scaffold  fell,  and  the  plaintiff  was  injured.     On  this  en* 
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dence,  the  judge  at  the  trial  directed  a  nonsuit, — Held,  on  ap- 
peal to  the  Court  of  Exchequer  Chamber,  that  there  was  evi- 
dence to  go  to  the  jury  of  the  liability  of  the  defendants."  The 
materials  for  the  scaffold  under  consideration  here  were  taken 
from  the  lumber  pile  of  defendant  near  by.  The  laborers  of 
defendant  were  directed  by  defendant's  foreman  to  take  the 
lumber  from  that  pile.  Some  of  it  is  shown  to  have  been  de- 
fective and  unsound.  Some  of  the  lookouts  were  knotty.  Det- 
ter  and  Hughes  took  the  materials  for  the  scaffold  from  the  lum- 
ber pile,  by  order  of  Grimm,  defendant's  turn  boss.  Their  at- 
tention was  called  to  the  defects  in  the  lumber  used  for  the  look- 
outs. The  defendant  had  good  material  on  the  ground;  but  it 
was  not  used  because  Grimm  directed  the  use  of  the  lumber 
which  went  into  the  scaffold.  Decedent  did  not  assist  in  hand- 
ling the  materials  for,  or  aid  in,  building  the  scaffold.  He  is 
not  shown  to  have  had  any  knowledge  of  its  unsound  or  unsafe 
condition.  The  part  which  gave  way,  and  precipitated  him  to 
the  ground  was  a  lookout,  answering  to  a  joist,  which  was  cov- 
ered by,  and  supported  one  end  of  the  boards  of  that  platform. 
While  the  defendant  contends  that  intestate  did  not  observe, 
but  could  have  observed  any  defects  in  the  materials  of  the 
scaffold  or  in  its  workmanship,  by  the  exercise  of  ordinary  care, 
this  circumstance,  connected  with  the  fall  of  the  scaffold,  seems 
to  negative  that  presumption.  We  do  not  think  that  plaintiff's 
intestate  was  bound,  under  the  law,  to  make  an  examination  of 
the  scaffold,  before  going  upon  it  to  work. 

It  is  held  in  Clark  v.  Liston,  54  111.  \pp.  578,  cited  by  plain- 
tiff in  error,  that  "in  the  destruction  of  a  building  there  is  no 
attempt  or  obligation  to  make  it  secure ;  the  work  of  re-moval  is 
one  in  which  in  turn  each  of  the  structure  is  rendered  insecure; 
this  every  workman  understands  and  must  be  governed  accord- 
ingly." But  the  court  in  that  case  also  says:  "Plaintiffs  in 
error  were  not  bound  to  furnish  Liston  a  safe  place  in  which  to 
work;  while  they  were  under  an  obligation  not  to  send  him  into 
a  place  they  knew  to  be  dangerous,  and  which  he  could  not  by 
the  use  of  ordinal y  care  perceive  to  be  so."  The  jury,  in  answer 
to  question  Xo.  4,  say  that  Campbell  did  not  have  equal  means 
with  defendant  for  ascertaining  the  unsafe  condition  of  the 
lookout  which  gave  way;  and,  in  answer  to  Xo.  2,  they  further 
say  that  faulty  construction  and  insufficient  bracing  caused  the 
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lookout  supporting  the  platform  from  which  Campbell  fell,  to 
give  way.  The  master  owes  the  duty  in  all  cases,  of  disclosing 
to  the  servant  defects  and  dangers  of  which  he  (the  master) 
ought  to  have  knowledge  by  the  exercise  of  reasonable  atten- 
tion, care  and  diligence,  and  of  which  the  servant  has  no  knowl- 
edge, and  would  not  discover  by  the  exercise  of  reasonable  care. 
Dresser  on  Emp.  Liability,  464;  Hough  v.  Railway  Co.,  100  U. 
S.  213;  53  Am.  K.  702;  1  Am.  St.  R.  584.  Upon  the  facts  as 
presented,  the  plaintiff's  instructions  appear  to  propound  the 
law  correctly.    It  was  not  error  to  give  them. 

Defendant's  rejected  instructions  Xos.  5  and  6  do  not  state 
correct,  legal  principles.  They,  in  effect,  say  to  the  jury  that 
if  the  injuries  received  by  the  intestate,  together  with  another 
antecedent  cause,  occasioned  his  death,  they  must  find  for  the 
defendant. 

In  Beauchatnp's  Admr.  v.  Saginaw  Mining  Co.,  50  Mich.  163, 
it  is  held  that  where,  in  an  action  for  fatal  injury,  it  becomes  a 
question  whether  death  resulted  from  the  injury,  or  from  some 
disease  with  which  it  had  become  involved,  the  party  causing 
.  the  injury  cannot  escape  full  liability  without  showing  that 
death  must  have  resulted,  if  the  injury  had  not  been  done. 
Louisville  &  K.  R.  R.  Co.  v.  Jones,  83  Ala.  376;  Cooley  on 
Torts  (2d  Ed.)  76;  Tiffany,  Death  &c.  section  76.  There  being 
no  proof  upon  which  said  instructions  could  be  based,  they  were 
and  are  irrelevant,  and  were  properly  refused. 

Xos.  7  and  8  assume  that  the  lookout  became  detached  from 
the  upright,  and  that  the  injury  was  occasioned  to  intestate 
thereby.    Xo  such  assumption  by  the  court  would  be  permissible. 

Xos.  9  and  10  are  the  same,  in  substance,  as  instruction  No. 
3,  given  at  the  instance  of  the  defendant,  in  the  words  follow- 
ing: "If  the  jury  believes  that  the  same  injury  would  have  re- 
sulted to  the  plaintiff's  intestate  even  if  the  best  of  material 
had  been  used,  unless  the  jury  believe  the  accident  resulted  from 
defective  workmanship  in  the  manner  in  which  scaffold  was  put 
together,  then  they  must  find  for  the  defendant."  Where  an  in- 
struction has  already  been  substantially  given,  the  court  is  not 
bound  to  repeat  it.  Kerr  v.  Lunsford,  31  W.  Ya.  659 ;  Daridso* 
v.  P.  C.  C.  &  St.  L.  Ry.  Co.,  41  W.  Va.  407.  Under  this  rule, 
the  two  instructions  last  mentioned  were  and  are  improper. 
No.  11  submitted  to  the  jury  a  question  of  law  relating  to  fel- 
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low  servante,  and  also  a  question  of  fact,  and  was  and  is  there- 
fore erroneous.  It  is  the  duty  of  the  court  to  determine  the  law, 
and  the  province  of  the  jury  to  find  the  facts.  "All  of  the  ad- 
judications recognize  the  principle  that  to  the  court,  in  civil 
cases,  belongs  the  law;  to  the  jury,  the  facts."  1  Rob.  (Old) 
Practice,  342.  So,  if  a  party  submit  a  question  involving  facts 
with  law,  and  demand  the  opinion  of  the  court  on  both,  the 
motion  for  such  opinion  may  be  overruled.  Idem  340.  In- 
struction Xo.  11  was  not  erroneously  rejected. 

Defendant  also  requested  the  court  to  submit  the  following 
five  questions  to  the  jury,  for  answers: 

"Xo.  5.  Was  not  the  lookout  which  gave  way  and  let  the 
platform  fall,  unbroken,  and  the  nails  in  the  end  at  which  it 
became  detached,  still  in  it,  after  it  became  detached  and  after 
John  W.  Campbell  had  fallen? 

"Xo.  6.  Would  the  wounds,  in  the  opinion  of  the  jury,  occa- 
casioned  by  the  fall  of  John  W.  Campbell,  have  produced  death 
to  a  man  in  good  physical  condition  and  state  of  health  previ- 
ous to  that  fall? 

"Xo.  7.  Was  not  John  W.  Campbell  at  that  time  of  his  fall, 
in  a  low  order  of  vitality  by  reason  of  his  previous  drinking  of 
alcoholic  and  malt  drinks  ? 

"Xo.  8.  Would  not  the  lookout  which  became  detached,  if 
caused  by  falling  boards,  as  asked  in  the  question  just  preced- 
ing, have  been  caused  whether  the  scaffold  was  constructed  of 
good  and  proper  material,  and  erected  in  a  workmanlike  man- 
ner, or  the  reverse? 

"Xo.  9.  Could  the  defendant,  by  any  inspection  before  Harry 
Barkhurst  and  John  W.  Campbell  went  on  the  scaffold  to  tear 
it  down  have  detected  that  the  lookout  which  supported  the  plat- 
form from  which  John  W.  Campbell  fell,  and  which  gave  way, 
was  in  any  particular  unsafe,  dangerous  or  in  any  wise  de- 
tached from  the  uprights  to  which  it  was  nailed  ?,? — which  ques- 
tions the  couct  refused  to  submit,  and  thereupon  the  defendant 
again  excepted. 

In  Andrews  v.  Mundy,  36  W.  Va.  22,  it  is  held  that,  "sub- 
mitting to  the  jury  particular  questions  of  fact,  under  our 
gtatate,  is  within  the  discretion  of  the  trial  court,  subject  to 
review;  but  it  is  not  erroneous  to  refuse  to  permit  such  ques- 
tions to  be  propounded  when  they  are  immaterial  or  irrelevant; 
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.and,  unless  the  answers  thereto,  if  contrary  to  the  general  ver- 
dict, would  control  the  same,  and  he  conclusive  of  the  issue" 
All  of  the  rejected  questions,  except  possibly  Xo.  8,  are  ob- 
noxious to  the  rule  above  stated.  Xo.  8,  in  effect,  assumes 
that  the  lookout  became  detached  by  reason  of  the  falling 
boards.  This  assumption  is  a  mere  inference.  Besides,  the 
.scope  of  questions,  Xos.  2  and  3  already  allowed  permitted  any 
.answer  which  might  have  been  given  under  Xo.  8.  It  was  not 
error  to  refuse  all  of  said  rejected  interrogatories. 

We  now  come  to  the  most  important  question  in  the  case: 
Did  the  court  err  in  overruling  the  motion  to  set  aside  the 
verdict,  and  to  grant  a  new  trial?  That  the  scaffold  fell,  and 
that  its  fall  caused  the  injuries  to  the  decedent,  from  which  he 
died,  is  conclusively  established.  But  "the  mere  fact  of  injury 
received  by  the  servant  raises  no  presumption  of  negligence  on 
the  part  of  the  master."  Knight  v.  Cooper,  36  W.  Ta.  232.  In 
Johnson  v.  C.  &  0.  Ry.  Co.,  Idem  73,  it  is  held  that,  "from 
the  mere  fact  the  injury  results  to  a  servant  from  a  latent  defect 
in  the  machinery  or  appliances  of  the  business,  no  presumption 
of  negligence  on  the  master's  part  is  raised.  There  must  be 
evidence  connecting  him  with  the  injury.  The  mere  fact  that 
machinery  proves  defective,  and  that  an  injury  results  there- 
from, does  not  fix  the  master's  liability."  There  is  much  evi- 
dence that  faulty  material  was  used  for  the  lookouts;  but  it 
is  also  shown  by  a  great  preponderance  of  the  evidence  that 
the  lookouts  which  were  made  from  faulty  material,  were  placed 
in  the  uppermost,  and  in  the  second  or  middle,  platforms;  and 
that  no  defective  or  faulty  material  was  used  for  the  lookouts  | 

of  the  lower  platform,  the  falling  of  which  caused  the  injury 
to  decedent.     It  is  also  shown  that  a  broken  lookout  was  seen  j 

after  the  fall  of  the  scaffold;  but  that  it  had  belonged  to,  and 
supported  either  the  uppermost  or  the  second,  platform.  It 
is  proved  that  the  faulty  material  used  in  the  scaffold  was  not 
used  for  the  lookouts  of  the  lower  platform. 

As  above  stated,  the  jury  found,  and  properly  so,  as  we 
believe,  that  the  injury  to  Campbell  was  caused  by  one  of  the 
lookouts,  which  supported  the  lowest  platform,  becoming  de- 
tached at  one  end,  from  the  upright  to  which  it  had  been  nailed; 
and  the  jury  further  found,  that  the  cause  of  the  detachment, 
or  giving  way  of  that  end  of  the  lookout,  was  due  to  faulty 
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construction  and  insufficient  bracing.  We  have  evidence  that 
the  scaffold  was  braced  one  way  from  the  northwest  post,  (or 
upright,)  to  a  window  in  the  stock  house;  and  was  also  braced 
from  the  southwest  post  into  a  beam,  which  ran  from  a  shed  to 
the  stockhouse.  The  witness  says:  "Those  braces  would  have 
the  effect  of  preventing  the  scaffold  from  toppling  over;  that 
is  all  they  had  to  do, — keep  the  scaffold  standing.  They  had 
nothing  to  do  with  the  strength  of  the  scaffold,  only  to  hold  it 
up."  It  also  appears  that  after  its  completion,  and  before  it 
was  torn  down,  the  scaffold  had  served  its  purpose.  The  brick- 
layers, and  their  attendants,  who  furnished  the  brick  and  other 
materials  for  the  repair  of  the  stockhouse,  had  worked  upon  the 
platforms  of  the  scaffold  without  any  part  of  it  having  given  way, 
so  far  as  the  evidence  discloses.  Regarding  the  lookouts  of 
the  third,  or  lowest  platform,  Mr.  Hughes  further  testified:  "I 
think  they  were  sufficiently  strong."  One  of  the  witnesses  did 
not  think  that  the  scaffold  was  a  good  one, — he  did  not  consider 
it  a  good  scaffold.  He  does  not  specify  any  particular  part  of  it 
wherein  the  scaffold  was  faiftty  in  construction.  In  fact,  there 
is  no  evidence,  found  by  us,  which  specifically  points  out  wherein 
the  construction  of  the  scaffold  was  unworkmanlike,  or  faulty. 
Barkhurst  says  that  he  and  Campbell  went  upon  the  first  or 
uppermost  platform,  and  threw  off  the  boards  of  that  floor;  and 
with  a  sledge,  weighing  from  eight  to  twelve  pounds,  knocked  off 
the  lookouts  and  braces  from  the  uprights  without  any  particular 
care;  and  then  went  down  to  the  next,  or  second  platform,  and 
did  likewise.  Three  of  the  uprights  to  which  the  lookouts  and 
braces,  near  the  top  of  the  scaffold,  were  fastened,  were  4x4 
inches  in  size,  and  the  other  4x6  inches.  They  were  about 
thirty-two  feet  in  length,  and,  therefore,  of  considerable  weight. 
After  the  braces  and  lookouts  above  were  removed,  the  uprights 
not  being  otherwise  held  together,  would  cause  great  strain  or 
tension  on  the  lowest  lookouts.  Our  observation  and  experience 
teach  us  that  the  destruction,  and  manner  of  demolition,  of  the 
scaffold  would  necessarily  weaken  it,  as  the  work  thereof  pro- 
gressed. "Every  person  is  presumed  to  know  facts  of  common 
every  day  experience,  and  the  court  takes  judicial  notice  of  such 
common  knowledge.  When,  therefore,  the  risk  arises  from  a 
condition  of  things  which  common  experience  recognizes  as 
dangerous,  the  plaintiff  is  presumed  to  know  and  appreciate 
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the  danger,  and  cannot  be  heard  to  deny  it  or  offer  evidence 
upon  the  subject."    Dresser,  supra,  section  95. 

Speaking  of  the  master's  duty,  1  Sher.  &'Eed.  on  Neg.  316, 
says:  He  is  not  bound  to  keep  the  place  of  work  constantly 
safe,  when  the  servant's  work,  in  its  very  nature,  renders  the 
place,  for  the  time,  unsafe,  nor  where  the  very  work  which 
the  servant  is  employed  to  do,  is  to  make  a  dangerous  place  safe. 
Clark  v.  Liston,  supra.  A  workman  employed  in  a  quarry,  in 
which,  by  reason  of  the  constant  removal  of  stone  therefrom 
in  the  course  of  its  operation  by  himself  and  his  fellow  servants, 
the  conditions  and  surroundings  are  constantly  changing,  as- 
sumes the  risks  of  the  place  becoming  unsafe,  and  cannot  recover 
for  an  injury  due  to  the  falling  of  a  mass  of  stone  loosened  by 
succeeding  blasts.  Miclke  v.  Chicago  &  Y.  W.  R.  Co.,  103  Wis. 
1;  54  L.  R.  A.  139;  Peffer  v.  Cutler,  S3  Wis.  281;  Larsson  v. 
McClure,  95  Wis.  533;  Peiaja  v.  Aurora  L  M.  Co.,  106  Mich. 
463. 

The  dangerous  condition  of  the  scaffold 'was  occasioned  by 
the  work  of  its  own  destruction,  which  was  performed  by  the 
decedent  and  his  fellow  laborer,  in  a  manner  that  necessarily 
increased  the  danger  to  themselves,  as  the  work  progressed.  The 
extent  of  the  danger  of  this  work  to  decedent,  the  defendant 
could  not  possibly  foresee,  and  against  which  it  could  not,  and 
was  not  required  to,  guard.  By  acceptance  of  the  employment 
a  servant  assumes  all  risks  of  injury  caused  by  the  dangers  in- 
cidental to  the  business.  ISo  duty  is  imposed  upon  the  master 
to  protect  the  servant  against  these  risks,  and  he  consequently 
cannot  be  guilty  of  negligence.    Dresser,  supra,  section  88. 

In  'Bern*  v.  Coal  Co.,  27  W.  Ya.  285,  it  is  held,  that,  when  a 
servant  enters  into  the  employment  of  a  master  he  assumes  all 
the  ordinary  risks  incident  to  the  employment,  whether  the  em- 
ployment is  dangerous  or  otherwise.  Reese  v.  Wheeling  &  E. 
0  R.  Co.,  42  W.  Ya.  333.  Applying  the  legal  principles  above 
stated  to  the  facts  and  circumstances  of  the  case,  it  is  plainly 
evident  that  the  scaffold  was  rendered  weak  and  dangerous  by 
the  work  done  thereon  by  decedent  and  his  fellow  workman,  in 
and  about  its  removal,  which  they  were  employed  to  accomplish, 
and  that  decedent  must  have  known  the  danger  incident  to  that 
undertaking,  and  assumed  the  risk  of  such  danger. 

It  is  well  settled  law  that  where  a  case  has  been  fairly  sub- 
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mitted  to  a  jury,  and  a  verdict  fairly  rendered,  it  ought  not  to 
be  disturbed  by  the  court,  unless  manifest  wrong  and  injustice 
has  been  done,  or  unless  the  verdict  is  plainly  not  warranted  by 
the  evidence,  or  facts  proved.  Miller  v.  Ins.  Co.,  12  W.  Va.  116; 
Grayson  v.  Com.,  6  Grat.  712.  In  the  case  last  cited,  it  is  held 
that  a  new  trial  will  be  granted  where  the  verdict  is  against 
law,  or  where  it  is  contrary  to  the  evidence,  or  where  the  verdict 
is  without  evidence.    Miller  v.  White,  46  W.  Va.  67. 

We  are  of  opinion  that  the  verdict  is  plainly  contrary  to  the 
law  and  the  evidence.  Therefore,  the  judgment  is  reversed  and 
annulled;  the  verdict  set  aside;  a  new  trial  granted;  and  the 
case  remanded. 

Reversed* 

Braxnon,  Judge,  (concurring) :  * 

I  concur  in  the  opinion  and  conclusion  reached  by  Judge  Mil- 
ler. I  wish  to  add  a  few  words  of  my  own  as  a  reason  weighing 
much  with  me  in  favor  of  the  decision  in  this  case.  It  is  evi- 
dent that  a  theory  for  recovery,  indeed  the  sole  ground  for  re- 
covery, was  that  bad  material  was  used  in  the  construction  of 
the  scaffold.  There  is  no  evidence  to  sustain  the  verdict  on  that 
basis.  The  plaintiffs  very  first  instruction,  which  I  think  in- 
duced the  verdict,  was  that  if  bad  material  was  used,  and  be- 
cause of  that  the  scaffold  fell,  then  the  jury  must  find  for  the 
plaintiff.  The  evidence  did  not  support  that  theory.  No  bad 
wood  was  used  in  the  platform  which  fell.  This  instruction 
presented,  with  the  sanction  of  the  court,  to  the  consideration 
of  the  jury,  the  question  whether  bad  wood  was  anywhere 
used  in  the  scaffold,  and  whether  there  was  ground  for  recovery 
on  account  of  that  bad  material.  This  would  mislead  the  jury 
to  a  false  issue,  an  immaterial  issue,  under  the  whole  evidence. 
A  verdict  on  that  basis  would  not  stand.  Bloyd  v.  Pollock,  27 
W.  Ya.  75,  tells  ns  that  though  there  is  some  evidence  going  to 
sustain  the  theory  contained  in  an  instruction,  yet  if  it  is  not 
sufficient  to  sustain*  a  verdict,  and  it  would  be  the  duty  of  the 
court  to  set  aside  a  verdict  resting  on  that  theory,  it  ought  not 
to  be  given.  McDonald  v.  Cole,  46  W.  Va.  1SG;  State  v.  Belk- 
nap, 39  Id.  427;  State  v.  Mann,  48  W.  Va.  4  SO;  Pastry  v.  Etig- 
lish.  10  Grat.  236.  By  statute  and  practice  this  Court  has  power 
to  set  aside  a  verdict  on  insufficient  evidence.     So  has  a  circuit 
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court.  Davidson  v.  Railroad,  41  W.  Va,  408.  A  court  may 
direct  a  verdict  when  the  evidence  is  not  enough  to  sustain  a 
recovery  or  defense,  or  may  strike  out  the  evidence.  Ketterman 
v.  Railroad,  48  W.  Va.  606,  613;  Tomason  v.  Southern,  113 
Fed.  80.  The  judge  is  responsible  for  the  trial  at  last,  and  should 
not  allow  investigation  or  give  instruction  upon  questions  not 
really  and  practically  before  the  jury  under  the  evidence.  Why 
instruct  a  jury  and  tell  it  to  pass  on  a  matter  when  he  would 
have  to  set  aside  the  verdict  standing  on  that  question?  Not- 
withstanding the  ability  of  the  judge  presiding  at  this  trial,  I 
am  impelled  to  the  opinion  that  plaintiff's  instruction  No.  1  was 
inapt  in  this  case.  I  do  not  see  why  interrogatory  nine  asked 
by  defendant  was  not  proper. 


CHARLESTON. 

Clark  et  ah  v.  The  Hendricks  Company,  Limited,  et  ai, 
McXeeley  v.  Same. 

Submitted  September  15,  1904.    Decided  December  20,  1904. 

1.      Commissioners  in  Chancery. — Exceptions. — Re-Committal. 

Where  a  decree  is  based  upon  a  commissioner's  report,  in 
which  many  complicated  accounts  are  involved,  and  to  which 
numerous  exceptions  are  filed,  pointing  out  various  mistakes  in 
the  calculations,  which  run  through  the  whole  statement  and 
report,  and  affect  the  results  thereof;  and  the  exceptions  are 
overruled  and  the  report  confirmed,  some  of  the  mistakes  being 
admitted,  but  others  thus  pointed  out,  being  so  connected  and 
intermingled  with  the  whole  statement  and  report  that  they 
cannot  be  segregated  and  corrected  without  a  re-statement  of 
the  accounts,  which  is  impracticable  here,  this  Court,  for  the 
reasons  stated,  will  reverse  such  decree;  and,  without  passing 
upon  them  seriatim,  will  sustain  the  exceptions  and  remand 
the  cause  with  instructions  to  re-commit  it  to  a  commissioner, 
(p.  539). 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  by  C.  B.  Clark  and  others  against  the  Hendricks  Com- 
pany, Limited,  and  others,  and  by  W.  O.  McXeeley  against  the 
same  defendants.     Decrees  for  plaintiffs,  and  defendants  ap- 

p     "  Reversed. 
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C.  W.  Dailey,  for  appellants. 

Conley  &  Smith  and  W.  B.  Maxwell,  for  appellees. 

Miller,  Judge  : 

The  Hendricks  Company,  Limited,  was  incorporated  under 
the  laws  of  this  State  on  the  21st  day  of  June,  1892,  for  the 
purpose  of  carrying  on  a  wholesale  and  retail  mercantile  busi- 
ness. The  incorporators  were  J.  E.  Poling,  J.  A.  McNeeley, 
W.  0.  Mcfteeley,  C.  B.  Clark  and  T.  W.  Byan.  Its  principal 
office  was  at  Hendricks  in  Tucker  county. 

The  capital  stock  subscribed  was  $15,000.00,  in  shares  of 
$100.00  each,  par  value;  but  the  authorized  capital  was  $50,- 
000.00.  Acts  1893,  207  Corp.  The  stock  was  afterwards  in- 
creased to  $20,400.00.  The  company  did  an  extensive  business 
and  acquired  a  large  amount  of  property,  both  real  and  per- 
gonal. It  also  became  indebted  to  various  persons  and  firms, 
in  sums,  the  aggregate  of  which  was  not  definitely  known  to 
the  stockholders  at  the  date  next  below  mentioned. 

By  their  contract  in  writing,  bearing  date  on  the  18th  day  of 
May,  1897,  severally  signed  by  them,  J.  E.  Poling,  J.  A.  Mc- 
Neeley,  W.  O.  McXeeley,  C.  B.  Clark,  Alice  Clark  and  T.  W. 
Byan,  the  then  stockholders  of  the  company,  determined  and 
agreed  to  discontinue  the  business  of  the  corporation,  as  such, 
from  and  after  that  date;  wind  up  its  affairs;  provide  for  the 
payment  of  its  debts  and  liabilities;  and  also  for  a  division, 
among  its  stockholders,  of  its  capital  and  propert}^  after  the 
payment  of  its  debts  and  liabilities,  it  being  then  believed  by 
the  stockholders  that  the  solvent  claims  due  to  the  corporation 
were  much  more  than  sufficient  to  pay  all  of  its  indebtedness. 

It  is,  among  other  things,  stipulated  in  the  contract  that  the 
following  provisions  be  and  were  tbereby  made  for  the  divi- 
sion of  the  property  of  the  corporation,  among  its  stockholders, 
and  also  for  the  payment  of  its  debts  and  liabilities :  First,  That 
J.  E.  Poling  and  T.  W.  Byan  should  have  and  hold  as  their 
own  from  that  date,  with  respective  interests  therein,  as  be- 
tween themselves,  to  be  proportioned,  according  to  their  re- 
spective interests  in  the  corporation,  and  subject  to  their  assump- 
tion and  payment  of  certain  enumerated  debts  of  the  company, 
the  payment  of  which  was  therein  mentioned  as  assumed  by 
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them — the  entire  stock  of  merchandise,  belonging  to  the  cor- 
poration, situated  and  being  in  the  store  and  ware  rooms  of  said 
corporation  at  Hendricks  in  the  county  of  Tucker,  and  at 
Harman,  in  the  county  of  Randolph,  together  with  all  fixtures 
belonging  thereto  as  theretofore  listed  or  inventoried,  etc.; 
and  also  certain  claims  due  to  the  company,  which  were  thereby 
transferred  to  Poling  and  Eyan,  without  recourse  upon  the  com- 
pany and  which  claims  amounted  to  the  sum  of  $4,504.52. 
Poling  and  Eyan  were  also  to  have  and  hold  as  their  own,  in 
the  proportion  aforesaid,  as  between  themselves,  the  house  and 
lot  in  Hendricks,  called  the  John  W.  W.  Moore  property;  all 
amounts  due  from  Moore  to  the  company  on  notes  and  account, 
but  without  recourse ;  and  all  bark  and  pulp  wood  contracts  then 
held  by  the  company,  said  Poling  and  Eyan  thereby  assuming 
all  liabilities  of  the  corporation  in  relation  to  said  contracts, 
accruing  after  12  o'clock,  M.,  on  the  18th  day  of  May,  1897. 
Second.  That  J.  A.  McXeeley,  W.  0.  McXeeley,  C.  B.  Clark 
and  Alice  Clark  should  have  and  hold  as  their  own  from  that 
date,  all  the  real  estate  of  said  corporation,  wherever  situated, 
(except  the  Moore  house  and  lot  above  mentioned),  and  all  the 
lumber  belonging  to  said  corporation,  with  respective  interests 
therein  in  all  of  said  property,  as  between  themselves,  to  be 
proportioned  according  to  their  respective  interests  in  said 
corporation.  It  was  further  stipulated  that  the  real  estate  of 
the  corporation  should  by  proper  deeds  be  conveyed  to  the  per- 
sons respectively  entitled  thereto,  under  the  agreement,  when- 
ever the  debts  of  the  company  should  all  be  settled,  and  that  in 
the  meantime  none  of  said  parties  shall  in  any  way  convey  or 
encuml>er  any  of  said  real  estate,  except  expressly  subject  to  the 
debts  of  the  corporation.  In  consideration  of  the  premises, 
Poling  and  Eyan,  in  and  by  the  agreement,  assumed  the  pay- 
ment of  certain  specified  debts  of  the  company,  amounting  to 
$15,004.5-2,  and  also  agreed  to  secure,  for  the  company,  re- 
leases to  it  from  all  liability,  on  account  of  said  debts,  so  as- 
sumed 'by  them.  It  was  further  agreed  that  Poling  and  Kyan 
shall  not  be  required  to  pay  more  than  $15,004.5*2,  as  considera- 
tion for  that  part  of  the  property  and  rights  to  be  acquired  by 
them  under  the  agreement.  The  other  accounts  and  claims  due  the 
company  were  placed  in  the  hands  of  Poling  to  be  by  him  col- 
lected in  the  name  of  the  corporation,  and  the  proceeds  thereof 
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paid  out  on  its  debts  and  liabilities,  other  than  those  assumed 
"by  Poling  and  Ryan  as  aforesaid.  It  was  further  agreed  by 
the  parties  that,  if  the  amount  collected  on  claims  owing  to  the 
company,  %( exclusive  of  those  transferred  to  Poling  and  Ryan,) 
should  prove  insufficient  to  satisfy  the  debts  of  the  corporation, 
(exclusive  of  those  assumed  by  Poling  and  Ryan,)  then  the 
parties  to  the  agreement  shall  pay  the  remainder  of  such  debts, 
each  paying  such  proportion  of  such  unpaid  debts  as  the  stock, 
owned  by  him  or  her,  bears  to  all  the  capital  stock  of  the  com- 
pany. 

At  the  execution  and  date  of  said  agreement,  the  stock  of  the 
•corporation  was  owned  and  held  as  follows: 

J.  E.  Poling,  fifty  shares $  5,000.00 

J.  A.  McNeeley,  fifty  shares 5,000.00 

W.  O.  McNeeley,  fifty  shares  5,000.00 

C.  B.  and  Alice  Clark,  fifty  shares , 5,000.00 

T.  W.  Ryan,  four  shares 400.00 

Total,  two  hundred  and  four  shares $20,400.00 

At  the  date  of  the  decree  appealed  from,  the  stock  was  owned 
and  held  as  follows : 

J.  E.  Poling,  fifty  shares $  5,000.00 

T.  W.  Ryan,  four  shares 400.00 

J.  E.  Poling  &  Co.,  fifty  shares 5,000.00 

W.  O.  McNeeley  and  W.  S.  Michael,  one  hundred 
shares   10,000.00 

Total,  two  hundred  and  four  shares $20,400.00 

C.  B.  Clark  and  others,  the  then  stockholders  of  the  cor- 
poration, except  said  MeXeeleys,  tiled  their  bill  in  the  first 
mentioned  cause  against  said  corporation,  J.  A.  McXeeley,  W. 
O.  McXeeley,  and  also  many  others  who  were  its  creditors; 
And,  in  the  second  described  suit,  said  W.  O.  McXeeley  filed 
his  bill  against  the  corporation  and  its  stockholders,  except 
the  plaintiff,  and  also  against  its  creditors.  The  object  of  the 
two  suits  was  and  is  practically  the  same,  that  is  to  say,  the 
bills  therein  pray  that  a  receiver  be  appointed  to  take  charge  of 
all  of  the  property  of  the  corporation,,  both  real  and  personal; 
that  its  indebtedness  be  ascertained  and  paid ;  that  its  businesss 
be  closed  up,  and  the  corporation  dissolved;  that  the  property 
taken  by  the  stockholders,  respectively,  be  charged  with  its 
proper  proportion  of  the  indebtedness;  and  that  the  remaining 
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assets  be  divided  among  the  stockholders,  in  the  proportion  that 
each  stockholder's  stock  bears  to  the  stock;  and  for  general 
relief. 

The  indebtedness  of  the  corporation  appears  to  have  been  af- 
terwards paid,  in  part,  from  its  assets,  and,  in  part,  by  the  stock- 
holders. During  the  progress  of  the  suit,  up  to  that  time,  two 
reports  had  been  made  by  Jeff  Lipscomb,  a  commissioner  in 
chancery,  and  filed  in  said  cause.  But  no  settlement  having 
been  made  between  the  stockholders  and  the  corporation  as  to 
their  indebtedness  to  it,  or  between  themselves,  under  said  con- 
tract, the  court,  on  the  20th  day  of  June,  1901,  again  referred 
said  causes  to  Lipscomb,  with  directions  to  ascertain  and  report 
upon  various  matters  specified  in  the  order  of  reference,  of 
that  date,  and  also  any  other  matter  deemed  by  him  pertinent, 
or  being  pertinent,  that  might  be  required  by  any  of  the  parties. 

Acting  under  this  order,  the  commissioner  made  up,  and,  on 
the  3rd  day  of  June,  1902,  completed  a  statement  and  report, 
which  consists  of  109  pages  of  the  printed  record;  and,  having 
retained  it  in  his  office  for  ten  days  thereafter,  he,  on  the  13th 
day  of  the  same  month,  returned  it  with  all  of  the  evidence 
taken  by  him  upon  the  hearing  before  him  to  the  court.  To 
this  report,  W.  0.  McXeeley  and  W.  S.  Michael  made  and  en- 
dorsed thereon  one,  and  J.  E.  Poling,  J.  E.  Poling  &  Co.,  and 
T.  W.  Ryan,  twenty-seven,  several  exceptions,  which  were  af- 
terwards increased  by  them  to  thirty-four. 

One  year  after  said  report  had  been  returned  to  the  court, 
and  exceptions  thereto  made  and  endorsed  as  aforesaid,  to-wit: 
On  the  13th  day  of  June,  1903,  the  said  commissioner  made  and 
returned  to  the  court,  another  statement  in  writing,  signed  by 
him  as  commissioner,  consisting  of  fourteen  pages  of  the  printed 
record,  which  is  styled  by  him  as  "The  answer  of  Commissioner 
Jeff  Lipscomb  to  the  exceptions  iiled  to  his  report,  by  J.  E. 
Poling,  J.  E.  Poling  &  Co.  and  T.  W.  Evan,  in  the  chancery 
causes  of  TF.  O.  McNceley  v.  The  Hendricks  Company,  Limited, 
and  others,  and  C.  B.  Clark  v.  Same,  filed  in  the  circuit  court 
of  Tucker  county." 

The  Commissioner,  in  his  answer,  which  is,  in  substance  and 
effect,  a  new  or  additional  statement  and  report,  reviews  his 
former  report,  and  the  several  exceptions  thereto;  and  thereby 
attempts  to  explain  the  same,  and  to  correct  the  errors  therein. 
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He  says :  "Eelative  to  exception  No.  2  I  find  that  there  is  an  error 
of  $18.00  which  will  be  hereafter  adjudicated."  He  also  says : 
"Relative  to  this  exception  (No.  7)  I  desire  to  state  that  the 
report  does  plainly  show  how  the  commissioner  arrived  at  his 
conclusions,  and  these  exceptors  do  not  show  what  other  items 
should  go  into  the  findings  of  the  commissioner  in  order  to 
make  a  greater  amount  than  ascertained  by  him,  due  J.  E.  Pol- 
ing &  Company  from  the  Clark  interest,  but  in  order  that  the 
court  may  not  be  confused,  I  will  re-state'  the  items,  going  into 
the  second  finding  and  aspect  of  this  case."  He  then  re-states 
matters,  making  six  findings  of  $6,000.74;  $290.71;- $11,432.- 
04;  $7,546.98;  and  $7,942.85,  respectively.  He  further  says: 
"But  from  an  inspection  of  said  accounts,  I  find  an  error  in  both 
the  accounts  of  W.  O.  McNeeley  and  C.  B.  Clark  in  the  matter 
of  the  Bumbarger  draft  as  follows :  W.  O.  McNeeley  is  improp- 
erly credited  with  the  item  of  $964.00,  that  item  being  the  in- 
terest of  W.  O.  MeNeeley  and  C.  B.  Clark  in  the  Bumbarger 
draft;  said  W.  0.  McNeeley  was  credited  four  hundred  and 
eighty-two  dollars,  his  one  half  of  the  Clark  and  McNeeley  part 
of  said  draft;  said  W.  0.  McNeeley  is  charged  with  the  whole 
of  said  draft  of  $1,049.36  (Bumbarger  draft)  which  is  wrong 
because  he  did  not  get  the  draft,  and  making  this  correction 
said  W.  0.  McXeeley's  account  should  stand  credit  $6,227,21 
instead  of  $6,142.88.  He  then,  according  to  this  theory  of 
the  case,  corrects  this  error  by  his  answer.  He  again  says:  "I 
also  find  a  mistake  in  the  account  of  W.  0.  McNecley,  a  credit 
by  stock  account,  $1,000.00,  which  should  be  eliminated  from 
my  original  finding,  and  the  same,  so  corrected,  would  leave 
the  account  of  W.  0.  McXeeley  stand  $5,227.21,  instead  of  $6,- 
227.21.  These  errors  will  run  through  all  the  settlements." 
He  follows  this  with  a  re-statement,  consisting  of  four  pages, 
upon  that  branch  of  his  former  report.  To  this  answer,  or  ad- 
ditional report,  exceptions  were  also  filed,  and  its  consideration 
objected  to  by  J.  E.  Poling,  J.  E.  Poling  &  Co.,  and  T.  W.  Byan. 
On  the  18th  day  of  June,  1903,  five  days  after  Commissioner 
Lipscomb's  "answer"  was  filed,  the  said  two  causes  came  on  to 
be  again  heard  together  upon  the  papers  theretofore  read, 
former  orders  and  decrees  therein,  and  upon  the  report 
of  commissioner,  Jeff  Lipscomb,  "to  which  there  is  one  excep- 
tion by  W.  0.  McNeeley  and  H.  S.  Michael,  and  thirty-four  ex- 
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ceptions  by  J.  E.  Poling,  J.  E.  Poling  &  Co.,  and  T.  W.  Ryan; 
the  answer  in  writing  by  said  commissioner  Jeff  Lipscomb  to 
said  exceptions,  and  exceptions  in  writing  thereto  by  J.  E.  Pol- 
ing &  Co.  and  T.  W.  Ryan;  and  were  argued  by  counsel;  upon 
consideration  whereof,  the  court  doth  overrule  the  exception! 
to  said  answer,  and  all  of  said  exceptions,  except  as  to  the  item 
of  the  $1,000.00  in  the  account  of  W.  O.  McXeeley,  and  also 
except  as  to  the  other  errors,  corrected  by  said  commissioner 
Lipscomb,  in  his  answer  to  said  exceptions;  and,  as  corrected, 
the  said  report  is  confirmed.  *  *  *  It  is  further  adjudged, 
ordered  and  decreed  that  J.  E.  Poling  do  pay  to  W.  O.  McXeeley 
and  W.  S.  Michael  the  sum  of  $6,542.77  with  interest  thereon 
from  the  12th  day  of  June,  1903.  That  W.  O.  McXeeley  and 
W.  S.  Michaels  do  pay  to  J.  E.  Poling,  T.  W.  Ryand  and  A.  H. 
Harper,  partners  under  the  firm  name  and  style  of  J.  E.  Poling 
&  Company  the  sum  of  $2,486.11  with  like  interest  thereon; 
that  T.  W.  Ryan  do  pay  to  W.  O.  McXeeley  and  W.  S.  Michael 
the  sum  of  $421.65  with  like  interest  thereon;  that  J.  E.  Pol- 
ing do  pay  to  J.  E.  Poling,  T.  W.  Ryan  and  A.  H.  Harper,  part- 
ners under  the  firm  name  and  style  of  J.  E.  Poling  &  Company, 
the  sum  of  $2,777.80  with  like  interest  thereon;  that  T.  W. 
Ryan  do  pay  to  J.  E.  Poling,  T.  W.  Ryan  and  A.  H.  Harper, 
partners  under  the  firm  name  and  style  of  J.  E.  Poling  & 
Company,  the  sum  of  $310.15  with  like  interest  thereon,  and 
that  J.  E.  Poling  do  pay  to  T.  W.  Ryan  the  sum  of  $69.46  with 
like  interest  thereon  and  the  said  parties  and  each  of  them  have 
leave  to  enforce  payment  of  the  amount  so  decreed  to  them 
respectively  by  execution  or  other  approproate  proceeding,  and 
the  rights_of  the  parties  among  themselves  are  finally  adjudi- 
cated and  said  corporation  dissolved  by  this  decree." 

From  this  decree,  J.  E.  Poling,  J.  E.  Poling  &  Co.  and  T. 
W.  Ryan  appeal,  and  assign  several  grounds  of  error  therein. 
Among  other  things  they  aver  that  W.  0.  McXeeley,  J.  S. 
McXeeley  and  C.  B.  Clark  were  each  allowed  $2,500.00  against 
the  corporation  for  services  as  directors  thereof,  and  that  said 
allowances  were  directed  to  be  so  made,  after  the  18th  day  of 
May,  1897;  that  said  alleged  error,  and  the  $1,000.00  error 
which  is  admitted  to  be  such  by  the  commissioner  in  his  answer, 
enter  into  all  of  his  calculations  and  findings,  relating  to  the 
said  settlement  among  the  stockholders,  and  effect  the  results 
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thereof;  that  the  final  decree  confirms  the  report,  except  so  far 
as  changed  by  the  commissioner's  answer  as  aforesaid;  and  that 
no  finding  in  the  several  different  statements  of  the  commis- 
sioner warrants  the  decree  in  favor  of  MeNeeley  and  Michael 
against  J.  E.  Poling  for  $6,542.77.  The  answer  of  the  commis- 
sioner, which  was  by  him  deemed  necessary  to  explain  the  er- 
rors in  his  former  report,  pointed  out  by  the  exceptions  there- 
to, is  if  anything,  a  new  or  additional  report.  It  was  made  up 
and  returned  to  the  court,  so  far  as  the  record  discloses,  with- 
out notice  to  the  parties,  or  appearance  by  them.  It  does  not 
appear  to  have  been  required  by  the  court,  or  requested  by  any 
of  the  parties.  It  was  an  attempted  adjudication  of  the  rights 
of  the  parties  out  of  court  without  notice  or  appearance.  No 
notice  of  its  completion  was  given  by  the  commissioner  to  the 
attorneys  of  record  in  said  causes.  It  was  not  retained  in  his 
office  ten  days  after  its  completion  for  examination  by  the 
parties  interested,  Code,  chapter  129,  section  7,  but  was  re- 
turned to  the  court;  and,  within  five  days  after  its  date,  the 
said  causes  were  heard  thereon,  with  the  report  which  it  sought 
to  correct.  It,  with  the  erroneous  report,  thus  became  the  basis 
of  the  decree  appealed  from.  The  exceptions  to  this  "answer" 
should  have  been  sustained ;  the  paper  stricken  from  the  record, 
and  the  cause  re-committed.  Thompson  v.  Catlett,  24  W.  Va. 
524;  Lynch  v.  Henry:,  25  W.  Va.  416.  The  answer  being  im- 
properly in  the  record,  all  of  the  errors  which  it  attempted  to 
correct,  remain  in  said  report,  and  the  exceptions  thereto  as 
aforesaid,  stand  overruled  and  confirmed  by  the  decree. 

The  court  finds  that  at  the  date  of  the  decree,  the  stock  of 
the  corporation  was  held  as  follows,  to-wit :  by  W.  0.  McNeeley 
and  W.  S.  Michael,  100  shares;  by  J.  E.  Poling,  50  shares;  J, 
E.  Poling  &  Co.,  50  shares;  and  by  T.  W.  Ryan,  4  shares. 
In  his  answer  or  explanation,  the  commissioner  says: 
"J.  E.  Poling  stands  credited  with  fifty  shares  of  stock  in 
the  following  items,  in  his  account,  and  all  the  credit  he  is 
entitled  to  under  any  consideration,  to-wit: 

By  D.  &  P.  note  taken  up  by  him $    500.00 

By  D.  &  P.  note  taken  up  by  him 500.00 

By  D.  &  P.  note  taken  up  by  him 500.00 

By  D.  &  P.  note  taken  up  by  him 500.00 

By  bills  payable   500.00 

By  stock  account  1,000.00" 
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These  several  items  amount  to  only  $3,500.00,  an  apparent 
discrepancy  in  the  statements  of  $1,500.00.  All  of  the  parties,, 
and  also  the  decree,  treat  the  shares  of  stock  as  of  the  par  value 
of  one  hundred  dollars  each,  and  paid  up.  This  statement  is 
variant  from  others  in  the  record,  as  to  the  stock  then  held  by 
Poling,  and,  if  erroneous  and  carried  into  the  decree,  is  preju- 
dicial to  him. 

As  to  the  alleged  error  on  account  of  the  allowance  of  $2,- 
500.Q0  to  J.  A.  McNeeley,  W.  O.  McNeeley  and  C.  B.  Clark 
each,  as  special  salaries  to  them,  for  services  as  directors  of  the 
corporation,  we  find  in  the  record  book  of  the  company,  the  fol- 
lowing entries: 

"Hendricks,  W.  Va.,  March  15,  1893.  At  a  meeting  of  the 
stockholders  of  the  Hendricks  Co.,  Ltd.,  on  this  day  and  date 
with  J.  A.  McNeeley  in  the  chair  and  upon  motion  of  W.  0. 
McNeeley  and  seconded  by  C.  B.  Clark  the  following  persons 
were  re-elected  directors  for  the  ensuing  year:  \t.  O.  Mc- 
Neeley, J.  A.  McNeeley,  T.  W.  Ryan,  C.  B.  Clark,  J.  E.  Poling. 
And  the  following  yearly  salaries  were  ordered  allowed:  W.  0. 
McNeeley,  $400.00;  C.  B.  Clark,  $400.00;  J.  A.  McNeeley, 
$300.Q0." 

"Hendricks,  W.  Va.,  March  25,  1895.  At  the  annual  meet- 
ing of  the  board  of  directors  of  the  Hendricks  Co.,  Ltd.,  on 
this  day  and  date  with  J.  A.  McNeeley  in  the  chair  and  upon 
motion  of  C.  B.  Clark  and  seconded  by  W.  O.  McNeeley.the  fol- 
lowing directors  were  re-elected  for  the  ensuing  year:  T.  W. 
Ryan,  W.  O.  McNeeley,  J.  A.  McNeeley,  J.  E.  Poling  and  C.  B. 
Clark.  The  minutes  of  the  previous  meetings  having  been  read 
and  passed  upon  and  adopted  and  approved  on  motion  of  C.  B. 
Clark  and  seconded  by  W.  O.  McNeeley,  this  meeting  was  ad- 
journed sine  die.  C.  B.  Clark,  V.  P.  and  clerk.  J.  A.  McXeeleyy 
secy.,  W.  O.  McNeeley,  prest." 

"jSlarch  25,  1895.  On  account  of  the  income  tax  the  fol- 
lowing extra  salaries  were  approved  and  directed  and  ordered' 
credited  to  this  date:  T.  W.  Ryan,  $75.00;  J.  A.  McNeeley, 
$2,500.00;  C.  B.  Clark,  $2,500.00;  W.  O.  McNeeley,  $2,500.00, 
and  same  to  be  credited  to  each  party  named  in  a  separate 
salary  account  and  to  be  finally  transferred  to  their  respective 
personal  accounts  and  deducted  from  stock  account  earnings.'* 

The  Code,  chapter   53,   section  53,  relating  to  joint  stock 
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companies,  declares  that  there  shall  be  no  compensation  for  ser- 
vices rendered  by  the  president  or  any  director  unless  it  be  al- 
lowed by  the  stockholders.  The  commissioner,  in  his  answer,, 
referring  to  the  aforesaid  allowances,  says:  "This  statement 
makes  the  totals,  as  they  appear  on  page  10  of  this  report,  and 
includes  the  special  salaries  of  $2,500.00  allowed  to  McNeeleys 
and  Clark  and  other  additional  salary  allowed  on  the  minute- 
books;  but  which  had  never  been  carried  into  the  personal  ac- 
counts of  the  parties/'  These  specific  allowances  of  $2,500.00, 
respectively,  to  the  directors  named,  seem  to  be  unauthorized 
by  the  statute.  It  will  be  readily  seen  that  they  are  far  in  ex- 
cess of  the  amounts  to  which  the  parties  would  have  been  re- 
spectively entitled,  if  entitled  to  anything  upon  that  account, 
under  the  said  resolution  of  March  15,  1893.  The  allowances, 
if  erroneous,  are  prejudicial  to  the  other  stockholders.  The 
explanation  of  the  commissioner,  given  in  his  answer,  if  it 
could  even  be  considered  by  us,  is  not  clear ;  but  the  parties  may 
be  able  to  satisfactorily  explain  this  transaction,  if  given  an 
opportunity  to  do  so.  As  the  decree  must  be  reversed,  and  the 
causes  remanded  for  a  re-statement  and  report,  involving  thi& 
matter  with  others,  we  refrain  from  expressing  an  opinion 
thel-eon.  The  foregoing  excerpts  are  taken  from  the  record  of 
the  proceedings  had  before  the  commissioner  to  show  the  con- 
fusion, uncertainty  and  errors  therein.  The  briefs  filed  for  ap- 
pellants and  appellees  admit  that  there  are  errors  in  both  the 
report  and  decree. 

Without  re-stating  the  accounts  between  the  parties,  the  labor 
of  which  we  are  not  required  to  perform,  and  which  would  be 
impracticable  here,  we  are  unable  to  determine  whether  all, 
or  only  a  part  of  the  exceptions  to  the  report,  be  well  taken, 
and  also  whether  they  reach  all  of  the  errors  in  the  report.  We 
are  therefore  of  opinion  that,  without  passing  upon  the  matters 
raised  by  each  of  said  exceptions,  we  should  reverse  the  decree, 
and  sustain  all  of  the  exceptions  to  the  report  of  the  commis- 
sioner, because  of  its  uncertainty,  and  the  admitted  errors 
therein.  B.  &  O.  R.  R.  Co.  v.  Vanderwerker,  et  ah,  44  W. 
Va.  229. 

The  decree  appealed  from  is,  therefore,  reversed  and  set 
aside;  the  exceptions  to  the  report  of  the  commissioner,  and  also 
to  his  "answer"  to  said  exceptions,  are  severally  sustained;  the 
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said  answer  stricken  from  the  record,  and  said  causes  remanded 
to  the  circuit  court,  with  instructions  to  re-commit  the  same  to 
a  commissioner  for  the  ascertainment  and  report  thereon  of  the 
following  specified  matters,  and  any  others  which  may  be  per- 
tinent, to-wit :  First  What  property,  real  or  personal,  did  the 
Hendricks  Company,  Limited,  own  on  the  18th  day  of  May, 
1897,  at  the  time  the  said  contract  took  effect,  exclusive  of  the 
real  estate,  merchandise,  accounts,  &c,  set  apart,  and  trans- 
ferred by  the  agreement  to  Poling,  Evan,  J.  A.  McXeeley,  W. 
O.  McXeeley,  C.  B.  Clark  and  Alice  Clark,  or  to  any  or  either 
of  them.  Second.  What  claims  and  demands  were  due  to  the 
corporation  on  that  day  (exclusive  of  those  assigned  to  Poling 
and  Evan)  whether  from  the  directors  of  the  company,  or  other 
persons;  the  several  amounts  thereof,  and  what  disposition 
has  been  made  of  the  same?  Third.  To  whom  was  the  cor- 
poration indebted  on  that  day;  and  in  what  sums,  exclusive 
of  the  several  debts  which  were  assumed  by  Poling  and  Ryan, 
in  and  by  said  agreement  as  aforesaid?  Fourth.  Have  Poling 
and  Evan  paid  the  indebtedness  which  they  assumed  for.  the 
corporation,  and,  if  not,  how  much  is  yet  due  thereon?  Fifth. 
What  part  of  the  indebtedness  of  the  corporation,  exclusive  of 
the  debts  assumed  by  Poling  and  Evan  as  aforesaid,  has  been 
paid,  and  by  whom,  and  how  paid?  Sixth.  After  applying 
the  assets  of  the  corporation  (not  including  those  set  apart  and 
transferred  to  Poling  and  others  as  aforesaid)  to  its  indebted- 
ness, existing  on  the  18th  day  of  May,  1897,  what  balance  re- 
mains unpaid?  Seventh.  Who  should  pay  such  balance,  and 
what  part  thereof  should  be  paid  by  each  person  liable  there- 
for under  said  agreement? 

Reversed. 


CHARLESTON. 

CiiARTiERs  Oil  Company  v.  Moore's  Devisees. 
Submitted  September  9,  1'904— Decided  December  20, 1904 

Parties — Decree  Reversed  for  Want  of — Day  in  Court. 

When  it  is  made  to  appear  that  the  rights  of  persons  who  are 
necessary  parties,  have  been  adjudicated  in  a  cause,  who  art 
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not  made  parties  to  the  suit,  the  decree  will  be  reversed  and  the 
cause  remanded  that  such  parties  may  be  brought  in.     (p.  545). 

2.  Interpleader. — Practice, — Affidavit  Required  to  Interpleader. 

To  a  bill  of  interpleader  there  must  be  annexed  by  the  plain- 
tiff, an  affidavit  that  there  is  no  collusion  between  him  and  any 
of  the  parties,     (p.  545). 

3.  Interpleader. — Prayer  of  Bill. 

A  bill  of  interpleader  should  pray  that  the  several  claimants 
be  compelled  to  interplead  and  state  their  several  claims,  so 
that  the  court  may  adjudge  to  whom  the  same  debt,  duty,  or 
other  thing  belongs,     (p.  544). 

Appeal  from  Circuit  Court,  Monongalia  County. 

Bill  by  the  Chartiers  Oil  Company  against  John  Moore's  dev- 
isees. Decree  for  plaintiff,  and  Simon  L.  Moore  and  others 
appeal. 

Reversed. 

W.  E.  Glasscock,  for  appellants. 

Cox  &  Baker,  for  appellee. 

McWhorter,  Judge: 

John  Moore  was  the  owner  of  a  tract  of  three  hundred  and 
twelve  acres  of  land  in  Clay  District,  Monongalia  county.  On 
the  16th  day  of  December,  1892  he  made  an  oil  and  gas  lease 
thereon  to  D.  J.  Sterling,  which  was  in  the  usual  form  of  such 
leases,  to  run  ten  years  and  as  much  longer  as  oil  and  gas 
should  be  found  in  paying  quantities.  On  the  29th  day  of  Au- 
gust, 1893,  the  said  Sterling  assigned  said  lease  to  the  Char- 
tiers  Oil  Company.     On  the clay  of  ,  1895,  John 

Moore  departed  this  life,  having  first  made  a  will  devising  said 
land  to  his  children,  to  Daniel  V.  Moore  and  Abraham  Moore, 
two  specific  parcels  thereof.  On  August  25,  1900,  a  suit  was 
brought  in  the  circuit  court  of  Monongalia  county  by  a  part  of 
the  devisees  of  John  Moore  against  the  other  port  of  such  dev- 
isees, for  partition  of  the  said  throe  hundred  and  twelve  acres; 
that  the  same  was  partitioned  among  them,  lot  Xo.  1  being 
assigned  to  the  heirs  of  Linsey  C.  Moore ;  lot  Xo.  2,  to  Amanda 
Core;  lot  Xo.  3,  to  John  I.  Moore's  heirs;  lot  Xo.  4,  to  Sarah 
Moore;  and  lot  Xo.  5  to  Prudence  Shriver's  heirs,  all  of  which 
lots  and  parcels  were  described  by  plat  and  report  of  the  coin- 
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missioners  making  partition  of  that  portion  of  three  hundred 
.and  twelve  acres  which  was  not  devised  by  John  Moore  specific- 
ally to  his  sons,  Daniel  V.  Moore  and  Abraham  Moore,  which 
devise  to  said  two  sons  was  in  the  following  language:    "I  give 
;and  bequeath  unto  my  sons,  Daniel  V.  and  Abraham  Moore, 
the  Alpheus  Sine's  tract  of  land,  calling  for  forty-five  acres, 
.and  also  the  land  that  I  bought  of  Thomas  and  Clinton  Dam" 
In  the  partition  there  was  no  mention  made  of  the  oil  and  gas 
lease  which  was  still  in  full  force.    The  lessee  and  his  assignee, 
the  Chartiers  Oil   Company,  having  paid   all  the  rental  re- 
quired by  said  lease,  up  to  the  21st  day  of  June,  1901,  when  the 
said  Oil  Company  commenced  to  drill  a  well  which  was  com- 
pleted as  a  gas  well,  producing  gas  in  paying  quantities,  on  the 
3rd  day  of  September,  1901 ;  that  said  well  was  located  on  that 
part  of  the  three  hundred  and  twelve  acres  assigned  in  the  par- 
tition to  the  heirs  of  Prudence  Shriver,  who  claimed  the  $200.00 
royalty  money  which  was  due  to  be  paid  on  the  completion  of 
the  well.     The  other  devisees  of  said  John  Moore  also  claimed 
that  they  were  entitled  to  their  fair  proportion  of  said  royalty 
money.     The  Chartiers  Oil  Company  filed  its  bill  in  the  circuit 
court  of  Monongalia  county  against  the  devisees  of  John  Moore, 
to  whom  were  set  apart  and  assigned  in  the  partition,  lots  Xos. 
1,  2,  3,  4  and  5,  which  bill  was  in  the  nature  of  an  interpleader, 
and  brought  into  court  and  paid  to  the  clerk  thereof  the  $200.00 
then  due  under  said  lease  for  the  year  beginning  September  §rd, 
1901,  taking  and  filing  the  receipt  of  the  clerk  for  the  said  sum, 
and  praying  that  the  court  should  decree  to  whom  the  plaintiff 
should  pay  any  after  payments  of  money  royalties  on  account  of 
the  gas  well  or  any  other  well  drilled  on  the  three  hundred  and 
twelve-acre  tract  of  land,  as  well  as  the  like  disposition  of  the 
royalty  in  oil,  if  it  should  be  produced,  and  that  the  conflicting 
claims  and  interests  for  said  royalty  oil  and  money  royalties 
be  determined  and  adjudicated,  and  plaintiff  be  permitted  to 
pay  the  same  as  the  same  might  or  should  become  due  under 
the  provision  of  said  lease ;  that  the  said  plaintiff  might  be  fully 
protected  in  said  payment  and  delivery  of  royalties,  and  for  gen- 
eral relief.     The  bill  was  taken  for  confessed  as  to  the  adult 
defendants,  and  the  infant  defendants,  by  their  guardian  ad 
litem,  filed  their  answer.     On  the  20th  of  June,  1902,  the  cause 
was  heard  upon  the  bill  of  complaint  and  exhibits,  upon  process 
■duly  executed  upon  or  accepted  for  all  the  adult  defendants,  and 
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the  bill  taken  for  confessed  as  to  them,  the  answer  of  the  infant 
defendants,  by  their  guardian  ad  litem,  and  general  replication 
thereto,  when  it  was  adjudged,  ordered  and  decreed  that  the 
clerk  pay  and  apply  said  $200.00  as  follows:    "He  shall  first 
pay  the  costs  of  this  suit,  and  the  residue  he  shall  pay  to  the 
heirs  of  Prudence  Shriver,  the  defendants  Presly  Shriver,  John 
Shriver,  and  Rebecca  McCord,  or  their  counsel  of  record,"  and 
further  decreed  that  the  said  heirs  of  Prudence  Shriver  take 
and  receive  and  hold  as  their  own  property,  all  sums  required  to 
be  paid  on  account  of  gas  by  said  lease  for  the  gas  from  the  well 
now  on,  or  the  wells  hereafter  drilled  under  said  lease,  on  that 
part  of  the  said  three  hundred  and  twelve-acre  tract  of  land 
which  was  assigned  to  them  in  said  partition,  and  that  they  take 
the  royalty  in  oil  under  said  lease  from  all  wells  drilled  or  there- 
after to  be  drilled  on  lot  No.  5,  and  that  the  several  owners  of 
the  four  other  several  lots,  do  receive,  take  and  hold  as  their  own 
property  or  moneys  to  be  paid  on  account  of  gas  and  the  royalty 
in  oil  to  be  delivered  from  all  wells  under  said  lease  thereafter 
drilled  on  their  respective  lots  of  said  three  hundred  and  twelve- 
acre  tract  of  land,  and  that  Daniel  V.  Moore  and  Abraham 
Moore  do  receive,  take  and  hold  as  their  own  property  or  moneys 
to  be  paid  on  account  of  gas  and  the  oil  royalties  to  be  deliv- 
ered from  all  wells  under  said  lease  thereafter  drilled  on  the 
part  of  the  three  hundred  and  twelve  acres  described  as  the 
Alpheus  Sine's  tract  of  land,  calling  for  forty-five  acres,  and 
also  the  land  bought  by  John  Moore  from  Clinton  Martin  and 
Thomas  Martin,  which  land  was  devised  to  them  by  the  last  will 
and  testament  of  John  Moore.     From  this  decree,  the  devisees 
of  John  Moore,  except  the  heirs  of  Prudence  Shriver  and  Abra- 
ham Moore,  appealed  to  this  Court,  and  assigned  as  error  that  the 
bill  filed  in  the  cause  being  a  bill  of  interpleader  has  not  annexed 
thereto  an  affidavit  that  there  is  no  collusion  between  plaintiff 
and  any  of  the  parties  to  this  cause  as  is  required  to  be  done 
under  the  laws  of  this  State;  2nd,  because  the  court  erred  in 
decreeing  that  the  heirs  of  Prudence  Shriver  should  take,  re- 
ceive, and  hold  as  their  own  property,  all  sums  to  be  paid  on 
account  of  gas  by  the  lease  executed  by  John  Moore  in  his  life 
time,  and  from  the  "wells  thereafter  to  be  drilled  under  said 
lease  on  that  part  of  the  three  hundred  and  twelve  acres  desig- 
nated as  lot  No.  5,  as  well  as  the  royalty  on  oil  to  be  produced 
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from  said  lot,  and  in  not  decreeing  that  the  gas  and  oil  lease 
having  been  made  in  the  life  time  of  John  Moore,  reserving  the 
money  royalty,  if  gas  should  be  found  and  marketed,  and  the  oil 
royalty,  which  being  a  sale  of  the  oil  and  gas,  the  royalties  re- 
served in  money  and  in  kind  were  purchase  money  and  especially 
was  the  money  royalty  reserved  on  account  of  gas,  purchase 
money  and  being  reserved  by  the  lessor  in  his  life  time  upon  the 
sale  of  the  oil  and  gas,  the  same  then  being  real  estate;  that 
the  purchase  money  should  pass  to  the  representative  of  John 
Moore,  deceased,  and  be  divided  among  his  heirs  and  devisees 
as  personal  property,  and  because  the  decree  adjudicated  the 
rights  and  interests  of  Daniel  V.  Moore  and  Abraham  Moore, 
two  of  the  legatees  and  devisees  of  the  said  John  Moore,  in  and 
under  said  lease  without  having  made  them  parties  to  the  suit 
In  2  Daniels  Ch.  PI.  and  Pr.  1562,  it  is  said:  "As  to  the  sole 
ground  on  which  the  jurisdiction  of  the  court,  in  this  case,  is 
supported,  is  the  danger  of  injury  to  the  plaintiff  from  the  doubt- 
ful title  of  the  defendants,  the  court  will  not  permit  the  pro- 
ceeding to  be  used  collusively  to  give  advantage  to  either  party; 
therefore,  with  a  bill  of  interpleader  the  plaintiff  must  file  an 
affidavit  that  there  is  no  collusion  between  him  and  any  of  the 
parties.  The  bill  is  demurrable,  if  the  affidavit  is  not  annexed, 
or,  at  least,  filed  with  it.  The  affidavit  may  be  sworn  before  the 
bill  is  actually  filed.  Where  there  are  several  plaintiffs  they 
must  all  join  in  the  affidavit,  or  the  affidavit  must  show  satis- 
factorily why  the  other  plaintiffs  do  not  join,"  and  cases  there 
cited.  Also* in  Story's  Equity  PI.  (10th  Ed.),  sec.  291:  "As 
every  such  bill  is  founded  upon  the  admitted  want  of  interest  in 
the  plaintiff,  and  is  at  the  same  time,  susceptible  of  being  used 
collusively  to  give  an  undue  advantage  to  one  of  the  contending 
parties,  two  things  are  required  as  precautions  to  prevent  any 
abuse  of  the  proceeding.  In  the  first  place,  the  plaintiff  must 
annex  an  affidavit,  that  there  is  no  collusion  between  him  and 
any  of  the  parties ;  in  the  next  place,  if  there  is  any  money  due, 
he  must  bring  it  into  court,  or  at  least  offer  to  do  so  by  his  bill. 
If  he  docs  not  do  so.  it  is  in  strictness  a  good  ground  of  de- 
murrer.'"' In  T)lrl'€scliir(J  v.  Bank,  28  \Y.  Va.  3  40,  at  page  343. 
speaking  of  bills  in  interpleader,  the  Court  says:  "The  prayer 
of  the  bill  of  interpleader  should  also  be  correctly  framed  by 
praying  that  the  defendants  may  set  forth  their  titles  and  may 
interplead  and  settle  and  adjust  their  demands  between  them- 
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selves.  *  *  *  To  such  bills  an  affidavit  is  always  required 
of  the  plaintiff  that  he  does  not  collude  with  either  of  the  de- 
fendants." In  case  at  bar  there  is  neither  affidavit  annexed 
to  the  bill  nor  filed  with  it,  which  affidavit  is  held  to  be  essen- 
tial. It  does  not  appear  from  the  record  that  Daniel  V.  Moore 
and  Abraham  Moore  were  made  parties  to  the  bill,  while  it 
appears  from  the  record  that  the*y  are  devisees  of  parts  of  the 
three  hundred  and  twelve  acres,  and  are  necessary  parties  to 
the  suit.  In  Gallatin  L.  C.  &  0.  Co.  v.  Davis,  44  W.  Va.  109, 
(Syl.  pt.  3),  it  is  held:  "It  is  immaterial  in  what  manner  it  is 
brought  to  the  attention  of  this  Court,  that  the  decree  com- 
plained of  was  rendered  in  the  absence  of  proper  parties,  the  case 
will  be  reversed  and  remanded  in  order  that  proper  parties  may 
be  made."  As  to  the  rights  of  the  defendants  respectively,  the 
court  having  adjudicated  such  rights  in  the  absence  of  necessary 
parties,  the  decree  must  be  reversed  and  the  cause  remanded  for 
proper  parties  to  be  made  thereto,  and  for  further  proceedings 
to  be  had  therein. 

Reversed. 


CHARLESTON. 

Kenova  Transfer  Co.  v.  The  M.  R.  C.  C.  &  C.  Co. 
Submitted  June  3,  1904— Decided  December  20,  1904. 

1.       Mistake — When  no  Defense  to  Action  at  Law. 

In  a  suit  at  law  for  the  possession  of  personal  property,  pur- 
chased under  a  written  contract,  the  evidence  of  the  defense 
shows  a  mistake  on  the  part  of  the  defendant  as  to  the  identity 
of  the  property  sold,  yet  the  defendant  makes  no  offer  to  place 
the  plaintiff  in  statu  quo,  but  relies  wholly  on  the  defense  of 
no  sale,  the  court  cannot  do  otherwise  than  render  a  judgment 
in  accordance  with  the  plain  preponderance  of  the  evidence, 
(p.  547). 

Error  to  Circuit  Court,  Wayne  County. 

Action  by  the  Kenova  Transfer  Company  against  the  Monon- 
gahela  River  Consolidated  Coal  &  Coke  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 

Affirmed. 
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Campbell,  Holt  &  Duncan,  for  plaintiff  in  error. 

W.  W.  Marcum  and  Simms  &  Enslow,  for  defendant  in  error. 

Dent,  Judge: 

Writ  of  error  of  the  Monongahela  River  Consolidated  Coal  & 
•Coke  Company,  defendant,  to  the  judgment  of  the  circuit  court 
•of  Wayne  county  in  favor  of  the  Kenova  Transfer  Company, 
plaintiff,  for  the  possession  of  a  white  pine  barge  or  fuel  flat, 
or  in  lieu  thereof  the  sum  of  one  thousand  dollars. 

The  facts  are  as  follows,  to-wit : 

On  the  18th  day  of  January,  1902,  the  agent  of  the  plaintiff, 
F.  R.  Peck,  entered  into  the  following  contract  with  S.  D.  Swa- 
ney,  agent  of  the  defendant : 

"Kenova,  W.  Va.,  January  18th,  1902.  The  Monongahela 
Eiver  Cons.  C.  &  C.  Co.  hereby  sell  to  the  Kenova  Transfer  Co., 
of  Kenova,  W.  Va.,  two  wrecks  of  coal  boats,  together  with  their 
contents,  and  all  the  coal  that  may  have  come  out  of  said  wrecks, 
lying  on  the  bed  of  the  river  within  a  radius  of  200  feet  from 
each  piece,  located  about  500  to  700  feet  below  the  Kenova 
bridge,  near  the  West  Virginia  shore. 

"Also  all  pieces  of  wrecks  not  mentioned  above  lying  in  the 
Ohio  river,  from  a  point  100  feet  below  the*  Kenov-a  bridge  to 
Virginia  Point.  All  as  lost  by  the  steamer  'Fred  Wilson/  Dec. 
30th,  1901. 

'In  consideration  of  which  the  said  Kenova  Transfer  Com- 
pany hereby  agrees  to  pay  to  the  said  Monongahela  River  Con- 
solidated Coal  &  Coke  Company  the  sum  of  fifty  dollars  ($50.00), 
receipt  of  which  is  hereby  acknowledged. 

"Signed,  M.  R.  C.  C.  &  C.  Co., 
"Per  S.  D.  Swaxey, 
"Master  Str.  Fred  Wilson'." 

Under  this  contract  the  plaintiff  raised,  brought  to  the  shore 
und  repaired  the  fuel  flat  in  controversy,  claiming  the  same  as 
covered  thereby.  The  defendant  then  seized  and  carried  the 
same  away.  The  plaintiff  sued  and  recovered  judgment,  and 
the  defendant  complains  thereof.  The  question  raised  depends 
entirely  upon,  the  evidence.  The  plaintiff  proves  by  a  strong 
preponderance  of  the  testimony  that  the  fuel  flat  is  one  of  the 
wrecks  named  in  the  contract  and  purchased  by  it,  and  it  is 
almost  clear  on  the  defendant's  behalf  that  defendant's  agent, 
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-when  he  sold  the  fuel  flat,  thought  it  to  be  an  ordinary  coal 
barge,  it  then  being  covered  by  water,  and  that  he  did  not  intend 
to  sell  it  ft  it  were  the  fuel  flat.  It  is  a  case  of  mistaken  identity 
as  to  the  property  sold.  The  mistake  from  the  evidence,  which 
it  is  wholly  unnecessary  to  set  out  in  full,  was  on  the  part  of 
the  defendant,  and  had  it  sought  to  have  had  the  contract  re- 
scinded, and  offered  to  place  the  plaintiff  in  statu  quo,  it  might 
have  furnished  a  good  defense  to  plaintiff's  suit.  In  total  dis- 
regard of  plaintiff's  rights,  it  determined  to  arbitrarily  settle 
the  controversy  by  an  unlawful  seizure  of  the  fuel  flat.  24  Am. 
&  En.  En.  Law  (2nd  Ed.),  645.  It  now  makes  no  offer  to  re- 
store the  plaintiff  its  money,  or  recompense  it  for  raising  and  re- 
pairing the  fuel  flat,  but  stands  purely  on  its  legal  rights.  If 
there  was  any  doubt  as  to  the  preponderance  of  the  testimony, 
that  doubt  should  be  resolved  in  favor  of  the  finding  of  the  cir- 
cuit court.  Hysell  v..  Sterling  Coal  &  Manufacturing  Co.,  46 
W.  Va.  158.  But  the  evidence  furnishes  no  doubt  either  as  to 
the  fuel  flat  having  been  one  of  the  wrecks  purchased,  nor  as  to 
$1,000.00  being  the  fair  value  therof,  although  there  appears  to 
have  been  a  mistake  on  the  part  of  defendant's  agent  against 
which  this  Court,  under  the  circumstances,  is  powerless  to  afford 
relief. 

The  judgment  is  affirmed. 

Affirmed. 


:  CHARLESTON. 

Prichard  &  Co.  v.  Critchlow. 

(South  Pexn  Oil  Company,  Garjmshee.) 
Submitted  June  6,  1904— Decided  December  20,  1904. 

Attachments — Junior  and  Senior,  When  Stay  Should  be  Had. 
Proceedings  on  junior  attachments  against  a  garnishee  should 
be  stayed  until  proceedings  on  senior  attachments  against  the 
same  garnishee  are  determined,  unless  the  amount  garnisheed 
is  sufficient  to  satisfy  both  sets  of  attachments,     (p.  550). 

Attachments. — Jurisdiction  of  Circuit  Courts. 

Several  attachments  are  sued  out  In  Greene  county,  Pa.,  and 
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served  on  a  garnishee,  a  subsequent  attachment  is  sued  out  in 
Marion  county,  W.  Va.f  by  a  different  plaintiff,  against  the 
same  defendant,  and  served  on  the  same  garnishee,  the  ques- 
tion is  presented  in  each  of  such  attachment  suits  as  to  which 
attachments  are  entitled  to  priority  under  the  statute  of  Penn- 
sylvania. As  a  matter  of  comity  and  to  avoid  confusion  and  con- 
flict of  decisions  to  the  detriment  of  the  garnishee,  the  proceed- 
ings under  the  jurisdiction  of  the  courts  of  this  State  should  be 
stayed  until  the  matter  of  priority  is  settled  by  the  courts  of 
Pennsylvania  having  jurisdiction  thereof,     (p.  549). 

Error  to  Circuit  Court,  Marion  County.  • 

Action  by  F.  A.  Prichard  &  Co.  against  Samuel  Critchlow,  in 
which  the  South  Penn  Oil  Company  was  garnished.  From  the 
judgment,  plaintiffs  •  bring  error. 

Reversed. 

W.  S.  Meredith,  for  plaintiffs  in  error. 

A.  B.  &  E.  F.  Fleming  and  XJ.  X.  Arnett,  for  defendants 
in  error. 

Dent,  Judge: 

F.  A.  Prichard  &  Company,  sued  out  an  attachment  on  the 
30th  day  of  October,  1900,  against  Samuel  Garlow  for  the  sum 
of  $2,353.26,  in  the  intermediate  court  of  Marion  count}',  and 
had  the  same  served  forthwith  on  the  South  Penn  Oil  Company 
as  garnishee. 

The  garnishee  filed  several  answers  and  amended  answers, 
setting  up  the  fact  that  it  was  a  corporation  of  the  state  of 
Pennsylvania,  that  it  was  indebted  to  the  defendant  in  said 
state  of  Pennsylvania,  where  said  debt  was  contracted  and  pay- 
able, to  the  amount  of  $796.71,  which  it  was  ready  and  willing 
to  pay  over  according  to  the  direction  of  the  court,  that  W.  G. 
Phillips  had  instituted  suit  on  the  19th  day  of  October,  in  the 
Common  Pleas  Court  of  Green  county  against  the  same  defend- 
ant for  the  sulti  of  $673.34,  and  had  an  attachment  issued,  and 
forthwith  placed  in  the  hands  of  the  sheriff  of  said  county  to 
be  levied,  that  James  Phillips  had  done  likewise  for  the  sum  of 
$292.00.  That  on  the  20th  day  of  October,  1900,  Ingraham  had 
done  likewise  for  the  sum  of  $419.3814,  that  Charles  Ligne  had 
done  likewise  for  the  sum  of  $385.00;  that  Lidecker  Tool  Com- 
pany had  done  likewise  far  the  sum  of  $624.00;  that  on  the 
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2nd  day  of  November,  1900,  all  said  last  named  attachments 
were  served  on  the  garnishee. 

With  its  answers  the  garnishee  filed  exemplifications  of  the 
records  of  such  suits,  which  clearly  show  the  issuance  and  serv- 
ice of  the  attachments  as  alleged  and  also  that  the  garnishee 
has  filed  answers  to  such  last  mentioned  attachments,  setting  up 
the  service  and  pendency  of  the  writ  of  attachments  in  this  suit. 

The  intermediate  court  of  Marion  county,  being  of  the  opinion 
that  the  plaintiff's  attachment,  although  issued  last,  having 
been  first  served  on  the  garnishee,  was  entitled  to  priority,  over 
the  Pennsylvania  attachments,  although  they  were  issued  and 
placed  in  the  hands  of  the  officer  first,  but  were  last  in  service 
-on  the  garnishee,  and  gave  judgment  in  favor  of  the  plaintiff. 

The  garnishee  appealed  to  the  circuit  court  and  that  court 
being  of  the  opinion  that  as  the  statute  of  Pennsylvania  fixed 
the  priorities  according  to  the  time  the  attachments  were  placed 
in  the  hands  of  the  officer  for  service  and  not  when  served,  that 
this  gave  the  Pennsylvania  attachments  priority,  reversed  the 
judgment,  and  dismissed  the  plaintiff's  attachment. 

The  judgment  of  the  circuit  court  appears  to  be  premature. 
By  its  own  ascertainment,  the  common  pleas  court  of  Pennsyl- 
vania first  had  jurisdiction  of  this  controversy,  and  being  first 
in  time  should  have  been  permitted  to  adjudicate  the  same,  and 
the  circuit  court  of ' the  State  should  have  awaited  such  adjudi- 
cation. If  prior  jurisdiction  were  in  doubt,  as  the  question 
involved  the  construction  of  the  Pennsylvania  statute  on  attach- 
ments, as  a  matter  of  comity  and  to  save  confusion  in  and 
conflict  of  decisions  to  the  detriment  of  litigants,  such  doubt 
should  be  resolved  in  favor  of  the  Pennsylvania  tribunal.  The 
court  of  that  state  should  construe  its  own  statutes  and  the 
courts  of  this  state  are  bound  by  such  construction.  Otherwise 
endless  confusion  would  result.  Nimich  v.  llirifjo  Iron  Works, 
25  W.  Va.,  184.  It  is  true  that  the  courts  of  Pennsylvania  have 
apparently  settled  the  law  in  accordance  with  the  contention  of 
the  garnishee,  to-wit,  that  the  lien  of  the  attachment  begins  at 
the  time  it  is  placed  in  the  hands  of  the  officer,  and  no?  at  the 
time  of  the  service  on  the  garnishee.  Underbill  v.  Nice,  174 
Pa.  39;  Bank  v.  Hilgcrt,  3  Pennypacker  440.  The  common 
please  court  has  not  yet  passed  on  the  attachments  involved  so 
as  to  bring  them  within  the  pale  of  these  decisions,  and  has 
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rendered  no  judgment  against  the  garnishee.  Hence  the  gar- 
nishee is  not  in  a  position  to  plead  such  attachments  in  bar  of 
the  plaintiff's  attachment,  nor  should  the  circuit  court  dismiss 
the  plaintiff's  attachment  until  such  plea  is  available,  and  is 
filed,  but  should  stay  proceedings  on  the  plaintiff's  attachment 
until  the  prior  attachments  are  disposed  of  and  ended.  14  Am. 
&  En.  En.  Law  (2d  Ed.)  870. 

"The  fact  that  prior  garnishment  proceedings  are  pending 
against  the  garnishee,  is  not  ground  for  discharging  the  gar- 
nishee in  the  subsequent  proceedings,  as  he  may  not  eventually 
be  charged  in  the  prior  proceedings  to  the  full  extent  of  his  in- 
debtedness to  the  defendant,  or  in  fact  may  not  be  charged  at 
all  therein."      Id. 

The  circuit  court  having  reached  the  conclusion  that  the 
common  pleas  court  had  prior  jurisdiction  of  the  property  in 
controversy,  should  have  left  the  determination  of  both  the  law 
and  facts  to  that  court,  and  should  have  continued  the  plaintiffs 
attachment  to  await  such  determination,  as  the  garnishee  showed 
by  its  answer  that  it  was  endeavoring  to  have  the  questions  in- 
volved decided  by  that  court. 

For  these  reasons  the  judgment  is  reversed,  and  the  case 
remanded. 

Reversed, 


CHARLESTON. 

State  of  West  Virginia,  &c.  v.  S.  M.  &  M.  Turnpike  Co.,  et  at 
Submitted   September   8,   1904— Becidcd   December  20,  1904. 

1.  County  Court — Legal  Representative  of  Magisterial  Districts. 

The  county  court  is  the  legal  representative  of  the  various 
magisterial  districts  of  the  county  which  can  only  sue  and  be 
sued  in  its  name,  as  they  have  no  legal  existence  for  the  pur- 
poses of  suit.     (p.  552). 

2.  Penal  Bond — For  County  and  District — Pleading — Demurrer. 

In  a  suit  on  a  penal  bona  in  which  the  county  and  a  district 
are  hoth  interested,  the  declaration  should  show  whether  the 
*       suit  is  for  an  injury  or  loss  suffered  by  the  county  or  by  the  dis- 
trict and  in  what  such  loss  or  injury  consists,  and  if  it  fails  to- 
do  so,  it  will  be  held  to  be  bad  on  demurrer,     (p.  553). 
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Appeal  from  Circuit  Court,  Tyler  County. 

Action  by  the  State,  to  the  use  of  the  county  court  of  Tvler 
county,  against  the  Sistersville,  Middlebourne  &  McElroy  TiMl- 
pike  Company  and  others.  Judgement  for  plaintiff,  and  defend- 
ants bring  error. 

Reversed. 
T.  P.  Jacobs,  for  plaintiffs  in  error. 
0.  W.  0.  Hardmax  and  D.  F.  Pugii,  for  defendant  in  error. 

Dent,  Judge: 

The  Sistersville,  Middlebourne  &  McElroy  Turnpike  Com- 
pany, E.  J.  Miller,  Robert  McCormick,  G.  B.  West,  G.  B. 
Slemaker  and  John  H.  McCoy,  claim  they  are  aggrieved  by  a 
final  judgment  of  the  circuit  court  of  Tyler  county  in  favor  of 
the  Stae  of  West  Virginia  suing  for  the  use  and  benefit  of  the 
county  cfcmrt  of  said  county  for  the  sum  of  $10,638.16  2-3  with 
interest  and  costs. 

The  suit  in  which  such  judgment  was  rendered  was  founded 
on  a  bond  executed  by  the  defendants  to  the  State  of  West  Vir- 
ginia at  the  instance  of  the  county  court  in  the  penalty  of 
$40,000.00.  The  condition  of  the  bond,  among  other  things, 
was  that  if  the  defendant  corporation  should  macadamize  that 
portion  of  the  Sistersville  and  Salem  turnpike  from  the  cor- 
porate limits  of  Sistersville  to  the  iron  bridge  near  J.  C.  Mc- 
Coy's, according  to  the  plan,  profile  and  specifications  now  on 
file  in  the  clerk's  office  of  said  court,  then  the  obligation  was  to 
be  void,  otherwise  to  be  in  full  force. 

The  county  had  given  the  company  the  use  of  this  road  with 
the  right  to  collect  tolls  thereon,  provided  it  should  improve 
it  as  aforesaid,  and  also  turned  over  to  the  company  $20,000.00 
in  bonds  of  Lincoln  District  in  said  county  for  a  certificate  of 
stock  to  this  amount.  The  county  claims  that  the  company 
failed  to  carry  out  its  contract,  and  thereupon  it  brought  this 
suit  in  the  name  of  the  State  on  the  bond  for  its  use  and  benefit. 

The  first  claim  of  the  defendants  and  seemingly  their  main 
reliance,  which  is  raised  by  demurrer,  motion  to  exclude  the 
evidence  and  instruct  the  jury  for  the  defendants,  motion  for  a 
new  trial  and  in  arrest  of  judgment,  is  that  the  county  court 
has  no  such  interest  as  entitles  it  to  maintain  the  suit. 
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The  contract  to  macadamize  this  road  was  made  with  the 
county  court.  The  road  was  under  the  court's  supervision  and 
care  for  the  .benefit  of  the  public.  It  granted  the  use  of  the 
road  with  the  privilege  of  collecting  tolls  thereon  on  condition 
'that  the  road  bed  was  constructed  according  to  certain  plans 
arid  specifications.  If  the  company  failed  to  comply  with  such 
condition,  the  county  had  the  right  to  institute  proceedings, 
to  forfeit  the  company's  right  to  such  tolls  and  recover  the  same. 
The  county  court  is  also  the  legal  representative  of  the  Dis- 
trict of  Lincoln.  Such  district  can  only  sue  and  be  sued  in  the 
name  of  the  county  court,  for  it  is  a  legal  non-entity,  having 
no  existence  in  the  light  of  the  law  except  by  and  through  the 
county  court.  Hence,  the  county  court  has  the  right  to  sue  upon 
this  bond  for  any  injury  suffered  by  reason  of  the  breach 
thereof  by  such  distirct.  Xeale  v.  County  Court,  43  W.  Va.  90. 
As  a  part  of  the  consideration  of  the  bond  in  suit  $20,000.00 
in  bonds  of  the  district  was  delivered  to  the  company  to  enable 
it  to  prosecute  the  building  of  the  road,  and  on  condition  that 
the  road  should  be  completed  according  to  the  plans  and  specifi- 
cations. The  failure  of  the  company  to.  perform  its  contract 
in  whole  or  in  part  destroyed  the  consideration  for  such  bonds 
in  whole  or  in  part,  and  the  county  court,  was  entitled  to  have 
such  bonds  returned  to  it  or  to  recover  the  value  thereof  at 
least  to  the  extent  the  consideration  therefor  had  failed.  The 
money  thus  recovered  would  belong  to  the  District  and  accord- 
ing to  the  vote  of  the  people,  should  be  used  in  completing  the 
company's  contract  or  in  making  the  road  just  as  good  and 
valuable  as  the  contract  would  have  made  it.  But  it  is  said 
that  the  district  is  a  stockholder.  This  is  true,  but  it  is  a 
conditional  stockholder,  subject  to  the  completion  of  the  road 
according  to  contract,  and  as  to  such  condition  and  until  it  is 
fulfilled,  the  district  is  a  creditor  of  the  company. 

It  is  said  that  recovery  in  thia  action  will  reduce  the  a^seis 
of  the  company,  and  will  diminish  the  stockholders'  dividends. 
Such  is  the  case  with  every  creditor  who  is  also  a  stockkholder, 
and  because  the  payment  of  his  debt  will  diminish  his  divi- 
"■■/  cjends  is  no  legal  reason  why  his  debt  should  not  be  first  satis- 
fied. From  all  this,  it  is  plain  that  the  county  court  has  t*o 
distinct  causes  of  injury  for  which  it  could  sue.  One  wonld 
be  of  its  own  right  strictly  for  the  forfeiture  of  the  toll  fran- 
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chise  or  privilege,  and  the  recovery  of  the  tolls,  which  it  might 
have  otherwise  received  itself,  and  the  other  in  hehalf  of  the 
district  for  the  recovery  of  its  bond  or  the  value  thereof  to  the 
extent,  the  company  has  failed  to  comply  with  its  contract.  So 
it  seems  plain  that  the  county  court  has  the  right  to  maintain 
this  suit  in  the  name  of  the  state  on  proper  allegations,  for 
either  of  the  purposes  aforesaid.  The  declaration  is  demurred 
to  for  the  reason  that  the  injury  to  the  county  court,  and  of 
which  it  complains  is  not  sufficiently  set  forth  to  give  the  de- 
fendants notice  thereof.  The  declaration  alleges  that  the  com- 
pany failed  to  properly  construct  the  road,  and  that  it  "will  be 
of  defective  service  for  the  people  who  are  compelled  to  use  it," 
but  it  fails  to  allege  that  the  county  court  has  sustained  any 
injury  by  reason  thereof,  or  that  the  consideration  for  the  bonds 
of  Lincoln  district  has  thereby  failed  in  whole  or  part,  and  the 
county  court  is  entitled  to  have. the  same  returned  to  it  or  to 
recover  the  value  thereof.  The  county  court  certainly  cannot 
recover  unless  it  shows  by  proper  allegations  in  what  manner  it 
has  been  injured.     Section  2,  chapter  10,  Code. 

If  it  sues  for  injury  done  to  Lincoln  district,  it  should  so 
allege,  so  that  the  recovery  may  be  credited  to  such  district  and 
expended  as  its  voters  directed.  If  it  sues  for  an  injury  to 
itself,  it  should  so  allege  for  the  same  reason.  If  the  county 
court  had  gone  on  and  completed  the  road  according  to  the  plans 
and  specifications  and  made  good  the  company's  contract,  it 
would  be  entitled  to  sue  and  be  reimbursed  for  its  outlay.  The 
declaration  fails  to  show  whether  the  county  is  endeavoring  to 
recover  from  the  company  and  its  sureties  the  amount  of  its 
default  for  the  benefit  of  itself  or  of  the  district  of  Lincoln. 
If  a  recovery  should  be  had  on  behalf  of  .the  district,  the  com- 
pany would  be  entitled  to  have  the  same  expended  in  the  im- 
provement of  the  road  or  to  have  a  proportionate  number  of  the 
shares  of  stock  held  by  the  county  for  the  benefit  of  such  dis- 
trict returned  to  it  and  cancelled.  The  county  court  cannot 
both  hold  the  stock  and  recover  the  money  back  unless  it  uses 
the  money  in  completing  the  company's  contract.  The  defand- 
ant  is  interested  to  this  extent  in  knowing  in  whose  behalf 
and  for  what  injury  the  recovery  is  demanded.  The  county 
court  has  authority  to  sue  for  an  injury  suffered  by  Lincoln 
•district,  but  in  doing  so  it  should  so  allege.    Its  double  capacity 
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makes  such  allegations  necessary,  otherwise  its  causes  of  action 
would  be  confounded,  and  the  proof  thereof  confusing  to  both 
court  and  jury,  and  the  recovery  indeterminate  as  to  the  proper 
beneficiary.  In  short,  the  omission  is  so  essential  that  judgment 
according  to  the  very  right  of  the  case  cannot  be  given.  Section 
29,  chapter  125,  Code. 

To  whom  does  the  recovery  in  this  case  belong,  to  the  county 
court  or  to  the  district  of  Lincoln?  The  defendants  have  the 
right  to  know,  and  the  declaration  should  inform  them,  for  they 
are  interested  in  the  disposition  of  the  proceeds,  and  the  con- 
clusiveness thereof. 

The  declaration  being  insufficient,  it  becomes  unnecessary  to 
consider  other  errors  presented,  as  the  judgment  must  be  re- 
versed, the  demurrer  to  the  declaration  sustained,  and  the  case 
be  remanded,  with  leave  to  the  plaintiff  to  amend  its  declaration,. 
if  so  advised. 

Reversed. 


CHARLESTON. 

Mannox  v.  Camden  Interstate  EAlway  Company. 
Submitted  June  3,  1904— Decided  December  20,  1904. 

1.  Street  Railway  Company — Care  Required. 

Street  railway  companies  for  the  protection  of  their  passen- 
gers, are  bound  to  exercise  extraordinary  care  and  the  utmost 
•  skill,  diligence  and  human  foresight  in  keeping  in  repair  the 
necessary  appliances  used  by  it  in  the  transportation  of  such 
passengers,  and  the  slightest  negligence  on  its  part  renders  it 
liable  for  all  accidents  to  such  passengers  occasioned  thereby, 
(p.  556). 

2.  Street  Railway  Company— Frequent  Breaking  of  Trolley  Wire. 

The  frequent  breaking  of  a  trolley  wire  at  or  near  a  given 
point  is  evidence  to  justify  a  jury  in  finding  such  a  company 
negligent  in  discharging  the  duties  it  owes  to  the  public  and 
its  passengers,     (p.  557). 

3.  Passenger. — Ordinary  Prudence, 

Whether  a  passenger  acted  with  ordinary  prudednce  in  leap- 
ing from  a  car  in  motion,  or  from  a  rash  apprehension  of  dan- 
l    ger  which  did  not  exist,  under  circumstances  of  age„  time,  place, 
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experience  and  other  facts  about  which  reasonable  men  might 
differ  as  a  justification  for  such  conduct,  is  a  question  of  fact 
for  a  jury  and  not  a  question  of  law  for  the  court,     (p.  557). 

4.       Demuhrer  to  Evidence — When  Judgment  Will  be  Affirmed. 

Judgment  of  the  circuit  court  over-ruling  a  demurrer  to  evi- 
dence, will  be  affirmed  unless  it  is  contrary  to  the  plain  pre- 
ponderance of  the  evidence  or  it  is  without  evidence  to  support 
it  as  to  some  material  question  at  issue,     (p.  558). 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Charles  Mannon  against  the  Camden  Interstate 
Bailway  Company.  Judgement  for  plaintiff.  Defendant  brings 
error. 

Affirmed. 

Vinson  &  Thompson,  for  plaintiff  in  error.    . 

Geo.  I.  Xeal  and  Campbell,  Holt  &  Duncan",  for  defend- 
ant in  error. 

Dent,  Judge: 

The  Camden  Interstate  Railway  Company  complains  of  a 
judgment  against  it  in  favor  of  Charles  Mannon,  rendered  by 
the  circuit  court  of  Cabell  county  on  the  27th  day  of  March, 
1902,  for  the  sum  of  $1,500.00  damages  occasioned  by  an 
accident. 

On  the  12th  day  of  September,  1901,  Charles  Mannon,  the 
plaintiff,  an  unsophisticated  country  boy  from  the  state  of  Ohio, 
boarded  an  open  car  on  the  defendants'  street  railway  line  ex- 
tending from  the  city  of  Huntington  to  the  town  of  Guyan- 
dotte.  While  the  car  was  running  at  a  rapid  rate  the  trolley 
wire  which  had  been  in  use  since  1893,  and  which  had  broken 
quite  a  number  of  times  near  the  same,  spot,  parted  and  made 
considerable  noise  causing  the  wires  to  rattle,  and  one  of  the 
poles  rotten  near  the  ground,  to  break  off  and  fall  over  against 
the  wires.  The  boy  became  excited  and  alarmed  along  with  the 
other  passengers,  and  before  the  car  could  be  stopped,  being 
apprehensive  of  danger,  leaped  from  the  car,  broke  his  leg 
and  tore  the  ligaments  of  his  ankle,  so  that  he  became  perma- 
nently injured  for  life.  The  defendant  demurred  to  the  evi- 
dence, and  the  jury  found  a  verdict  for  $2,500.00.  The  defend- 
ant moved  to  set  it  aside  as  excessive,  but  the  court,  having 
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determined  the  demurrer  to  the  evidence  in  favor  of  the  plain- 
tiff, and  the  plaintiff  having  released  $1,000.00  of  the  verdict, 
entered  judgment  against  the  defendant  for  $1,500.00,  follow- 
ing the  case  of  Ohio  B.  R.  Company  v.  Blake.  38  W.  Ya.  718, 
It  is  sufficient  to  sav  with  regard  to  this  matter,  that  $1,500.00 
is  not  excessive,  considering  the  nature  and  character  of  the 
injury  received  and  that  the  plaintiff  is  maimed  and  disfigured 
for  life.  It  is  doubtful  whether  $'2,500.00  could  be  considered 
an  excessive  verdict  as  a  matter  of  compensation  in  considera- 
tion of  the  character  of  the  injury  received  by  a  strong,  healthy 
boy  eighteen  years  of  age. 

There  are  really  only  two  questions  of  importance  that  are 
presented  by  the  record  in  this  case: 

First:    Was  the  defendant  guilty  of  negligence? 

Second:  Was  there  such  apparent  danger  as  justified  the 
plaintiff  leaping  from  the  car? 

The  law  on  both  these  questions  seems  to  have  been  fully 
considered  and  settled.  They  are  primarily  jury  questions,  and 
if  the  evidence  in  relation  thereto  is  sufficient  to  sustain  the 
verdict  of  a  jury,  this  Court  is  bound  to  affirm  the  judgment 
overruling  the  demurrer. 

As  to  the  first  of  these  questions,  the  defendant  is  in  duty 
bound  to  the  public  from  which  it  enjoys  its  franchise  and  fares, 
to  exercise  the  utmost  diligence  po>sible  to  secure  the  safe  trans- 
portation of  its  passengers,  of  all  ages,  character,  disposition  and 
information.  To  this  end  it  must  furnish  appliances  of  the 
most  approved  construction  and  keep  them  in  perfect  repair, 
so  far  as  human  skill  and  foresight  can  provide.  It  must  at  all 
times,  exercise  the  highest  degree  of  vigilance  in  superintend- 
ing the  appliances  used  by  it,  so  that  they  may  be  kept  in  the 
best  possible  condition,  for  it  is  using  the  most  dangerous  of 
all  propelling  agents,  and  to  neglect  its  duties  in  this  respect  is 
to  trifle  with  human  life  and  render  its  negligence  criminal  in 
its  nature.  Snyder  v.  Wheeling  Electrical  Company.  43  W.  Va. 
6G1;  Srarl  v.  By.  Co.,  32  W.  Va.  370;  Cooper  v.  By.  Co.,  24  W. 
Va.  37. 

The  slightest  negligence  on  the  part  of  the  railway  company, 
is  gross  negligence.  Bail  road  Company  v.  Horst.  93  U.  S.  291; 
Bailroad  Company  v.  Derhy,  14  How.  486;  The  Steamboat  Xew 
World  v.  King,  16  How.  460;  B.  R.  Co.  v.  Loci',  17  Wall  357. 
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The  cases  on  this  question  are  generally  reviewed  in  the  case 
of  Spcllman  v.  Lincoln  Rapid  Transit  Company,  36  Xeb.  890; 

9  American  Xegligence  Cases,  o38. 

The  evidence  in  the  present  case  from  which  a  jury  would 
have  the  right  to  find  negligence,  is  the  smallncss  of  the  wire, 
its  use,  wear  and  tear,  and  exposure  to  the  elements  for  ten 
years,  ite  frequent  breaking  near  the  same  place,  its  patchwork 
condition  and  the  rotten  character  of  the  line  poles,  all  tending 
to  show  want  of  that  degree  of  care  that  the  law  requires.  The 
fact  that  the  new  patch  out  of  old  wire  broke  tends  to  show  that 
the  wTire  used  was  for  some  reason  weaker  than  the  old  wire 
which  had  been  breaking  previously. 

In  the  case  of  Railway  Company  v.  Bowles,   92   Ya.   738, 

10  Am.  Xeg.  Cases,  376,  it  is  said: 

"Electricity  is  an  agency  no  less  powerful  and  dangerous  than 
steam,  and  imposes  equal  obligations  upon  those  wdio  use  it. 
The  trolley  wire  is  a  contrivance  essential  to  the  use  of  elec- 
tricity in  the  mode  adopted  by  the  defendant  company,  and  the 
frequently  recurring  accidents  which  happened  to  the  particu- 
lar wire  which  is  the  subject  of  investigation  in  this  controversy, 
were  quite  sufficient  to  warn  the  defendant  of  its  unsafe  con- 
dition." 

On  the  question  of  negligence  the  evidence  is  more  than 
abundant  to  sustain  the  verdict  of  a  jury  according  to  the  law 
as  settled  beyond  dispute  or  doubt. 

Xor  is  the  law  less  settled  on  the  question  of  apparent  danger. 
It  is  not  necessary  that  the  danger  actually  exists,  but  that  the 
plaintiff  had  been  placed  by  the  negligence  of  the  defendant  in 
a  position  which  has  to  him  the  appearance  of  imminent  danger 
threatened,  and  forces  him  to  momentarily  act  for  the  preserva- 
tion of  his  safety  and  life. 

This  is  a  question  for  the  jury  to  determine  from  the  negli- 
gence of  the  defendant,  the  nature  of  the  accident,  the  age  and 
experience  of  the  plaintiff,  and  all  the  surrounding  circum- 
stances of  time,  place  and  conduct  of  others.  Whether  the  pas- 
senger exercised  ordinary  or  reasonable  care  under  the  circum- 
stances, or  acted  from  a  rash  appearance  of  danger  which  did 
not  exist,  is  a  question  of  fact  and  not  of  law.  1  Thomp.  Xeg. 
sections  80,  81;  PouJson  v.  Xa^m  Eh  c.  R.  Co.  IS  App.  (X. 
Y.)  221;  Gannon  v.  X.  Y.  Ry.  Co.,  173  Mass.  10  43,  L.  E.  A. 
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S33;  3  Thomp.  Neg.  sec.  3558;  Chonquette  v.  Southern  R.  Co. 
80  Mo.  App.  515.  - 

The  plaintiff  by  its  demurrer  to  the  evidence,  having  admitted 
that  if  there  was  evidence  to  support  it  the  finding  of  the  jury 
would  have  been  against  it,  both  as  to  the  question  of  negligence 
and  the  justifiable  conduct  of  the  plaintiff,  under  the  circum- 
stances, this  Court  cannot  do  otherwise  than  affirm  the  judg- 
ment of  the  circuit  court,  over-ruling  the  demurrer  to  the  evi- 
dence. 

Affirmed. 


CHARLESTON. 

State  v.  Jackson. 
Submitted  November  15,  1904 — Decided  December  20,  1904. 

1.      Tax  Sale. — Forfeiture. — Evidence. 

A  record  of  a  proceeding  to  sell  land  as  forfeited  to  the  state 
for  non-payment  or  non-entry  for  taxes,  which  condemns  the 
land  to  sale  as  forfeited,  in  which  it  appears  that  a  grant  issued 
from  the  state  to  a  certain  person,  and  that  by  specific  convey- 
ances the  land  had  come  to  the  ownership  of  another  person,  is 
prima  facie  evidence  against  strangers  to  the  record  of  the  fact 
of  forfeiture,  and  also  that  such  grant  issued  to  such  person,  and 
that  title  under  it  vested  in  the  person  in  whose  name  it  was 
condemned  as  forfeited,     (p.  569). 

;2.      Tax  Sale. — Tax  Deed  as  Evidence  Against  Strangers. 

Under  section  29,  chapter  31,  Code  1899,  a  tax  deed  is  con- 
clusive evidence  against  strangers  to  the  tax  sale  to  show  that 
such  title  as  was  sold  as  delinquent  was  vested  in  the  person  in 
whose  name  it  was  sold.     (p.  569). 

3.  Tax  Sale. — Commissioner  of  School  Lands. — Redemption. 

In  1884,  in  a  proceeding  by  a  commissioner  of  school  lands  to 
sell  forfeited  land,  a  decree  allowed  the  owner  to  redeem,  and 
declared  the  land  redeemed  arid  released  from  forfeiture,  and 
decreed  that  the  owner  should  also  occupy  the  attitude  of  a 
purchaser  from  the  commissioner;  such  owner  took,  not  only 
the  title  redeemed,  but  also  any  other  title  vested  in  the  state 
at  the  time  of  the  redemption,     (p.  569). 

4.  Tax  Sale. — Title  Derived  from  Sale  for  Forfeiture. 

One  purchasing  land  sold  as  forfeited  in  a  proceeding  under 
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ch.  105  of  the  Code  1899,  holds  a  grant  from  the  State,  within 
the  meaning  of  section  3,  Art.  XIII,  of  the  Constitution,  so  as 
to  take  under  that  section  the  benefit  of  another  forfeited  title, 
(p.  571). 

5.       Tax  Sale.— Forfeited  Titles. 

Section  19,  chapter  105,  Code  1891,  giving  all  the  State's  title 
te  forfeited  land  redeemed  or  purchased,  makes  a  legislative 
grant  from  the  state,  within  the  meaning  of  section  3,  Art. 
XIII,  of  the  Constitution,  to  enable  a  person  coming  within  that 
statute  to  take  forfeited  titles  under  that  section  of  the  Consti- 
tution,    (p.  571). 

<>.       Forfeited  Land. — Constitution. — Payment  of  Taxes. 

One  who  seeks  to  get  the  benefit  of  a  forfeited  title  to  land 
under  Art.  XIII,  section  3,  of  the  Constitution,  must  prove  tne 
payment  of  taxes  as  therein  required,     (p.  572). 

7.      Forfeited  Land. — Redemption. 

One  asking  to  make  redemption  of  forfeited  land  under  sec- 
tion 17,  Code  1899,  chapter  105,  must  prove  that  at  the  time 
when  his  land  became  vested  in  the  state  he  held  a  good  and 
valid  title,  legal  or  equitable,  superior  to  that  of  any  other 
claimant,  whether  that  claimant  be  the  state  holding  a  superior 
title  by  forfeiture  or  otherwise  or  an  individual,     (p.  572). 

S.  Forfeited  Land. — Estoppel. — When  State  Estopped  from  Selling. 
When  land  has  been  once  sold  as  forfeited  under  a  proceed- 
ing under  ch.  105  of  the  Code  to  sell  forfeited  land,  the  state 
cannot,  in  a  later  proceeding  under  that  chapter,  again  sell  the 
same  land  as  forfeited  under  another  title.  The  record  of  the 
first  sale  is  an  estoppel  against  the  state,  preventing  such  sec- 
ond sale.     (p.  572) 

4).       Tax  Sale. — Redemption. — Duty  of  Owner  in  Redemption. 

When  in  a  proceeding  to  sell  land  as  forfeited  there  is  a  de- 
cree of  redemption  with  a  saving  clause  as  to  those  tracts  pro- 
tected from  the  effect  of  redemption  by  section  3,  Art.  XIII,  of 
the  Constitution,  the  person  redeeming,  when  his  redemption 
comes  in  question,  is  not  called  on  to  prove  the  location  of  the 
tracts  so  protected  before  he  can  avail  himself  of  his  redemp- 
tion,    (p.  572). 

10.     Tax  Sale. — Redemption. 

In  a  proceeding  under  chapter  105  of  the  Code  to  sell  for- 
feited land  a  decree  allowing  redemption  by  payment  of  taxes  is 
prima  faoie  evidence  of  redemption  as  to  third  parties,  and 
cannot  be  collaterally  attacked  for  error  on  account  of  the 
sum  paid  to  redeem  being  less  than  the  amount  really  due  the 
state,     (p*  573). 
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11.  Taxes. — Presumption  of  Payment. 

There  is  no  presumption  of  payment  of  taxes  arising  simply 
from  the  duty  of  payment,     (p.  675). 

12.  Tax  Sale. — Senior  and  Junior  Titles. — Title  Purchased  at  Tax 

Sale. 

If  a  senior  title  to  land  is  forfeited,  and  then  transferred  by 
section  3,  Art.  XI if,  of  the  Constitution,  to  the  owner  of  a  jun- 
ior title  and  the  junior  title  itself  afterwards  becomes  forfeited, 
a  sale  by  the  state,  In  proceedings  under  chapter  105  of  the  Code 
to  sell  the  land  as  forfeited  under  the  senior  title,  will  pass  to 
the  purchaser  both  titles,     (p.  575). 

13.  Forfeited  Land. — Forfeiture. — Constitution. 

Forfeited  land  cannot  be  redeemed  from  forfeiture  if  already 
the  state's  title  by  such  forfeiture  has  been  transferred  to  an- 
other title  under  section  3,  Art.  XIII,  of  the  Constitution,  (p. 
576). 

14.  Tax  Sale. — Title. — Constitution. 

The  state  cannot  sell  land  that  is  forfeited  by  a  suit  under 
chapter  105  of  the  Code,  if  the  title  has  already  been  transfer- 
red to  a  claimant  by  operation  of  section  3,  Art  XIII,  of  the 
Constitution,     (p.  576). 

15.  Forfeited  Land. — Jury  Trial. — Issue  Out  of  Chancery. 

Trial  by  jury  is  a  matter  of  right  under  Code,  chapter  105, 
section  18,  in  a  proceeding  by  the  state  to  sell  forfeited  land, 
when  conflicting  titles  to  land  are  to  be  tried,  if  there  is  a  con- 
troversy of  fact  dependent  on  oral  evidence,  but  not  where 
there  is  no  controversy  of  fact,  or  where  that  controversy  de- 
pends entirely  on  documentary  evidence,     (pp.  576,  577). 

Appeal  from  Circuit  Court,  McDowell  County. 
Bill  by  the  state  against  Jane  Jackson  and  others.    Decree  for 
defendants,  and  the  state  appeals. 

Affirmed. 

Herxdox  &  Smith,  Vinson  &  Thompson,  T.  L.  Hexritz, 
and  A.  Burlew.  for  the  State. 

RrcKKK,  Axdirsox  &  IlrcniES,  J.  L.  Hamil.  Price.,  Smith 
&  Spilmax,  Molloiiax.  McCuxtic  &  Mathews,  A.  W. 
Reynolds,  and  J.  S.  Olarjj,  for  appellees. 

Braxxox,  Judge: 

The  State  of  West  Virginia  filed  a  bill  in  chancery  in  the 
circuit  court  of  McDowell  county  in  1899  against  Jane  Jackson 
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and  others,  stating  that  on  1st  March,  1860,  the  Commonwealth 
of  Virginia  issued  to  Joseph  Jackson  and  John  C.  Harrison, 
Jr.,  a  grant  for  four  thousand  six  hundred  and  ten  acres  of  land, 
and  that  it  had  been  omitted  from  the  land  tax  books  for  more 
than  five  years  since  1869,  and  that  it  had  thus  become  for- 
feited and  vested  in  the  state,  and  prayed  that  said  tract  be 
sold  as  forfeited  land.  W.  If.  Eitter  filed  a  petition  asking  to 
be  admitted  as  a  party  defendant  in  the  case,  and  he  was  ad- 
mitted as  such.  Bitter's  petition  set  up  that  the  tract  of  four 
thousand  six  hundred  and  ten  acres  was  not  vested  in  the  state, 
but  that  he  was  the  owner  of  it  by  good  and  valid  title  superior 
to  the  claim  of  the  state  and  every  other  claimant  thereto,  and 
that  said  land  was  not  subject  to  sale  as  forfeited  land  vested 
in  the  state,  and  the  petition  resisted  such  sale  at  the  instance 
of  the  state.  Bitter's  petition  states  that  the  said  tract  of  four 
thousand  six  hundred  and  ten  acres  lies  wholly  within  a  tract 
of  fifty  thousand  acres  vested  in  Bitter  by  a  chain  of  convey- 
ances runming  back  to  the  Commonwealth  of  Virginia.  Bit- 
ter's petition  states  that  Virginia  by  patent,  4th  March,  1795, 
granted  to  Bobert  Morris  a  tract  of  320,000  acres,  and  that 
a  specific  portion  of  it,  fifty  thousand  acres,  had  by  convey- 
ances specified  in  the  petition  come  to  the  ownership  of  Bitter. 
Bitter's  petition  further  states  that  while  Samuel  Cameron  was 
owner  of  the  fifty  thousand  acres,  in  1869,  it  was  sold  for  taxes 
in  his  name  and  purchased  by  the  state,  and  not  redeemed,  and 
that  it  had  ever  since,  up  to  the  year  1885,  been  omitted  from 
the  tax  books,  but  was  charged  thereon  for  the  year  1885  in 
the  name  of  Max  Landsburg,  who  had  become  owner  of  said 
fifty  thousand  acres  under  Cameron.  Bitters  petition  con- 
tested the  validity  of  the  sale  to  the  state  in  1869  for  some  de- 
fects in  the  tax  sale  proceedings,  and  avers  that  its  omission 
from  the  land  books  after  1869  did  not  forfeit  it  for  non-entry 
because  of  the  state's  pur^iase  in  '69.  His  petition  stated  that 
Henry  C.  Anvil,  commissioner  of  school  lands,  had,  on  2'8th 
July,  1882,  filed  a  report  and  petition  in  the  circuit  court  of 
said  county  to  the  effect  that  the  Morris  tract  of  three  hundred 
and  twenty  thousand  acres  had  been  forfeited  to  the  State  for 
omission  to  enter  it  on  the  tax  books  from  1866  to  1877,  and 
prayed  that  the  whole  tract  be  sold  as  forfeited  and  vested  in 
the  state.    Landsburg  was  a  defendant  to  Auvil's  petition  and 
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filed  an  answer  in  1882  asking  to  be  allowed  to  redeem  the 
tract  of  fifty  thousand  acres,  he  claiming  the  same,  and  on  6th 
April,  1883,  a  decree  was  made  adjudicating  that  the  title  of 
Landsburg  to  the  fifty  thousand  acres  was  superior  to  that  of 
other  claimants,  except  the  junior  claimants  protected  from 
the  effect  of  redemption  by  law,  and  allowing  Landsburg  to 
Tedeem.  In  this  proceeding  upon  Anvil's  petition  the  court 
directed  a  large  number  of  junior  claimants  to  be  summoned  in 
to  show  their  title,  and  referred  the  case  to  a  commissioner  to 
report  upon  their  titles  and  to  report  what  taxes  they  had  paid 
on  the  land  which  they  claimed.  The  Jackson-Harrison  tract 
was  not  mentioned  among  these  tracts  claimed  by  junior  claim- 
ants, nor  was  any  owner  of  it  made  a  party.  A  decree  later 
recited  that  it  was  impracticable  to  pass  on  the  rights  of  so 
many  claimants,  and  dismissed  them  without  decision  of  their 
rights,  but  protecting  their  rights  from  the  effect  of  the  pro- 
ceeding. On  8th  July,  1884,  a  decree  was  made  in  the  Auvil 
■case  which  fixed  the  sum  to  be  paid  by  Landsburg  to  redeem  the 
fifty  thousand  acres  at  $2,200.62  after  deducting  taxes  which 
had  been  paid  by  junior  claimants,  and  the  decree  declared 
Landsburg  entitled  to  redeem  by  the  payment  of  that  sum,  and 
it  condemned  the  fifty  thousand  acres  as  forfeited  and  liable 
to  sale,  and  directed  its  sale  on  failure  of  Landsburg  to  pay 
within  a  fixed  time.  On  8th  October,  188-1,  a  decree  was  made 
in  the  Auvil  case  stating  that  Landsburg  had  paid  the  money 
required  to  effect  a  redemption,  and  with  the  consent  of  Auvil 
decreeing  that  in  addition  to  the  privilege  to  redeem  given  him 
by  a  former  decree  Landsburg  be  "allowed  also  to  occupy  the 
attitude  of  a  purchaser  of  said  fifty  thousand  acres  from  Auvil, 
Commissioner,  for  said  sum  *****  the  court  treating  saia 
fifty  thousand  acres  as  the  excess  of  purchase  money  above 
taxes,  damage,  interest  and  costs."  The  decree  "ordered  that 
the  title  of  the  state  to  saifl.  fifty  thousand  acres  {subject  to 
the  qualifications  hereinafter  stated)  D$  and  is  hereby  released 
to  the  6aid  Landsburg;  and  the  said  tract  of  land  is  hereby 
fully  exonerated  and  released  from  all  forfeitures  and  former 
taxes  whatsoever.  But  this  order  shall  in  no  wise  affect  or 
impair  the  rights,  titles  and  claims  of  any  claimant  within  the 
boundary  of  said  fifty  thousand  acres  whose  titles  and  claims 
are  protected  under  the   Constitution  and  laws  of  this  state; 
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but  the  titles  and  claims  of  such  claimants  shall  remain  as 
valid  as  if  this  order  had  not  been  entered."  Bitter's  petition 
set  up  the  said  proceedings  in  the  Auvil  case  and  relied  upon 
them  as  an  adjudication  preventing  the  state  from  claiming  that 
the  fifty  thousand  acres,  which  covered  the  Jackson-Harrison 
four  thousand  six  hundred  and  ten  acre  tract,  was  forfeited 
and  subject  to  sale,  and  relied  upon  the  Auvil  proceeding  as 
operating  to  bar  the  State  from  claiming  the  land  in  any  way. 
Bitter  claimed  that  the  State  had  no  title  to  the  four  thousand 
six  hundred  and  ten  acres.  Bitter's  petition  further  states  that 
a  part  of  the  fifty  thousand  acres  had  been  sold  from  Lansburg 
by  decree  of  the  circuit  court  of  the  United  States  and  con- 
veyed under  such  sale  to  Henry  McCormick;  that  all  taxes  had 
been  paid  on  the  land  after  the  redemption  in  1884,  except  that 
it  was  returned  delinquent  in  tlie  name  of  Landsburg  for  taxes 
of  1895,  and  sold  in  1897  for  such  taxes,  and  had  been  con- 
veyed under  that  tax  sale  to  McCormick. 

McCormick  had  conveyed  the  land  to  Bitter.  Bitter  claimed 
that  when  the  Jackson-Harrison  grant  issued  for  the  four  thous- 
and six  hundred  and  ten  acres  the  State  of  West  Virginia 
could  not  confer  any  title  by  that  grant,  for  the  reason  that 
said  four  thousand  six  hundred  and  ten  acres  was  covered  by  the 
fifty  thousand  acres,  which  was  part  of  the  old  Morris  grant 
of  1795  of  three  hundred  and  twenty  thousand  acres. 

Bitter  claimed  that  though  the  Jackson-Harrison  grant  passed 
no  title,  yet  any  title  that  might  be  supposed  to  arise  from  its 
forfeiture  enured  to  the  benefit  of  the  owners  of  the  fifty  thous- 
and acres  by  force  of  section  3,  article  XIII,  of  the  Consti- 
tution, by  reason  of  the  owners  of  that  land  having  paid  taxes 
for  five  years  after  the  year  1865,  and  that  thus  any  shadow  of 
title  under  the  Jackson-Harrison  grant  was  transferred  to  the 
owners  of  £he  fifty  thousand  acres,  and  did  not  belong  to  the 
State  to  be  sold  by  it.  Bitter  claimed  to  own  any  shadow  of 
title  conferred  by  the  Jackson-Harrison  grant  and  denied  the 
right  of  the  State  to  sell  it.  The  Jackson-Harrison  land  was 
assessed  with  taxes  for  1865  to  1870  inclusive,  and  was  delin- 
quent for  the  last  four  of  those  years.  It  does  not  appear  that 
the  taxes  for  1865  and  1866  were  paid.  From  18T1  to  1879 
inclusive  half  of  the  four  thousand  six  hundred  and  ten  acre 
tract  of  the  Jackson  and  Harrison  two  thousand  three  hundred 
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and  five  acres,  was  charged  on  the  tax  books,  and  four  timefr 
sold  to  the  State  for  same  of  those  years.    This  half  was  omitted 
from  the  tax  books  from  1880  to  1895  inclusive.    It  veated  in 
the  State  four  times  by  purchase  for  taxes,  and  later  was  for* 
feited  for  non-entry  several  times,  viewed  without  regard  to 
Bitter's  rights.    In    Xovember,   1876,  it  became    irredeemable 
and  vested  in  the  State  as  tax  purchaser,  and  if  thereafter 
chargeable  with  taxes,  it  vested  in  the  State  for  omission   from 
the  tax  books  not  later  than  1st  January,  1885.    The  other  half 
of  the  four  thousand  six  hundred  and  ten  acres  was  never  on 
the  tax  books   after   1870,  and  was  several  times  forfeited  for 
omission,  thfi  first  forfeiture  being  complete  1st  January,  1876. 
H.  A.  McCurdy,  claiming  the  Jackson  share  of  the  four  thous- 
and  six  hundred  and  ten  acres  granted  to  Jackson  and  Harrison, 
filed  an  answer  in  the  said  suit  of  the  State  v.  Jane  Jackson,  set- 
ting up  his  claim,  admitting  the  forfeiture  of  the  tract  to  the 
State,  and  asking  to  be  allowed  to  redeem.  W.  R.  Thompson  and 
T.  J.  Prichard,  as  trustees,  claiming  the  Harrison  share  of  the 
four  thousand  six  hundred  and  ten  acres,  filed  their  petition 
in  the  suit  of  the  State  v.  Jane  Jackson,  admitting  the  for- 
feiture of  said  tract,  and  asking  to  be  allowed  to  redeem.    The 
petition  charged  that  the  sale  to  the  State,  in  1869  of  the 
fifty  thousand  acres  had  vested  ifc  in  the  State,  and  alleged  that 
taxes  had  been  paid  on  the  four  thousand  six  hundred  and  ten 
acre  tract  from  1865  to  1870,  and  that  by  reason  of  such  pay- 
ment the  State's  title  to  the  fifty  thousand  acres  had  been  trans- 
ferred to  the  owners  of  the  four  thousand  six  hundred  and  ten 
acres  by  the  Constitution,  Article  XIII.,  section  3.    Thompson 
and  Prichard  also  filed  their  petition  making  practically  the 
same  defense  as  did  McCurdy,  and  claiming  that  the  fifty  thous- 
and acres  was  forfeited  and  that  the  forfeited  title  vested  in 
the   owners   of  the  Jackson-Harrison  land.     Thus,  the  State 
claimed  (lie  fou?  thousand-  six  hundred  and  ten  acre  tract  by 
forfeiture  and  sought  to  sell  it;  and  Rittcr  claimed  that  the 
State  had  once  sold  this  same  land  to  Lan>burg  under  the  for- 
feiture of  the  Morris  title,  and  that  lie  owned  the  four  thousand 
six  hundred  and  ten  acres  because  by  forfeiture  it  was  vested  in 
the  State,  and'  thtit  Hie  title  to  it  had  been  transferred  from 
the  State  to  the  owners  of  the  fifty  thousand  acres;  and  Mc- 
Curdy and  Thompson  and  Prichard  claimed  tfie  four  thousand 
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six  hundred  and  ten  acres,  and  also  title  to  its  extent  under  ihe 
Morris  grant  because  of  its  forfeiture  and  enurement  or  trans- 
fer by  the  Constitution  to  the  owners  of  the  Jackson-Harrison 
^jrant. 

Eitter  resisted  the  redemption  of  the  four  thousand  six 
hundred  and  ten  acres.  It  is  a  title  contest  between  the  State 
and  Hitter,  and  between  ihe  State  and  McCurdy  and  Thompson 
and  Prichard,  and  between  Eitter  on  the  one  side  and  McCurdy 
and  Thompson  and  Prichard  on  the  other. 

The  court  referred  the  case  to  a  commissioner  to  report 
whether  the  four  thousand  six  hundred  and  ten  acres  was  for- 
feited, and  in  whose  name,  and  if  forfeited  in  whom  the  title 
was  at  the  date  of  the  forfeiture,  and  what  person  was  entitled 
to  redeem,  and  any  other  pertinent  matter.  The  commissioner's 
report  found  that  on  4th  March,  1795,  a  grant  issued  to  Morris 
for  three  hundred  and  twenty  thousand  acres,  and  that  by 
jegular  conveyances  fifty  thousand  acres  of  it  had  been  passed 
to  Eitter,  and  that  the  four  thousand  six  hundred  and  ten 
acres  was  within  the  fifty  thousand  acres,  and  that  no  evidence 
Jiad  been  adduced  to  show  that  when  the  grant  to  Jackson  and 
Harrison  issued  the  fifty  thousand  acres  had  been  forfeited, 
And  that  when  that  gTant  issued  there  was  no  title  in  the 
State  to  pass  by  it  to  Jackson  and  Harrison,  and  that  the 
.grant  conferred  no  title  on  them.  Said  report  found  that  the 
four  thousand  six  hundred  and  ten  acre  tract  had  been  assessed 
with  taxes  for  1867  to  1870  inclusive,  and  was  delinquent  for 
those  years;  that  half  of  it  was  assessed  with  taxes  from  1871 
to  1880  inclusive,  and  it  was  sold  in  1875,  1877,  and  1879, 
and  that  in  1881  it  was  sold  for  the  taxes  of  1879,  and  pur- 
chased by  the  State  at  all  the  sales;  that  in  1897  the  whole  tract 
was  sold  to  the  State  for  taxes  of  1896;  that  this  half  became 
irredeemable  and  vested  in  the  State  by  reason  of  the  first 
tax  sale  in  November,  1876,  and  it  was  thereafter  properly 
omitted  from  the  tax  books,  because  vested  in  the  State  by 
purchase  for  taxes.  The  report  found  that  the  other  half  of 
.said  four  thousand  six  hundred  and  ten  acres  was  omitted  from 
the  tax  books  from  1871  to  1896. 

The  report  found  that  the  whole  tract  was  by  said  tax  pur- 
chase by  the  State  of  one-half,  and  such  non-entry  of  the  other 
.half,  vested  in  the  State.     It  found  that  the  whole  tract  had 
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vested  in  the  State.  The  report  found  that  on  8th  October, 
1884,  in  the  proceeding  in  the  name  of  Auvil,  Commissioner  of 
School  Land,  v.  Landshurg,  Landsburg  had  redeemed  said  fifty 
thousand  acres  from  any  forfeiture  accruing  prior  to  that  date, 
and  had  paid  the  taxes  thereon  subsequently.  The  report  found 
that  no  taxes  had  ever  been  paid  on  the  four  thousand  six  hun- 
dred and  ten  acre  tract,  and  that  its  owners  could  not,  and  did 
not,  take  the  benefit  of  the  forfeiture  of  the  fifty  thousand  acre3. 
The  report  was  excepted  to  by  McCurdy  and  Thompson  and 
Prichard.  One  exception  was  because  the  report  did  not  state 
that  the  four  thousand  six  hundred  and  ten  acre  tract  was  not 
assessed  with  taxes  for  the  years  1865  and  1866. 

Another  was  because  the  report  found  that  half  the  four  thou- 
sand six  hundred  and  ten  acres  was  sold  in  1875  for  the  taxes 
of  1871,  1872  and  1873,  as  there  was  no  evidence  thereof.  Other 
exceptions  read  as  follows:  "(5).  The  Commissioner  erred 
in  finding  that  W.  M.  Eitter  had  title  to  the  whole  of  the  50,000 
acre  tract.  (6).  Commissioner  erred  in  finding  that  Max  Lands- 
burg redeemed  the  whole  of  said  50,000  acre  survey  in  1885. 
(7).  Commissioner  erred  in  finding  that  W.  M.  Ritter  was  en- 
titled to  the  whole  of  the  50,000  acre  tract,  including  the  four 
thousand  six  hundred  and  ten  acres,  and  that  the  State  had  no 
right  to  proceed  against  it,  for  the  benefit  of  the  School  Fund. 
(8).  That  Commissioner  erred  in  finding  that  the  claimants, 
of  the  Jackson  and  Harrison  grant  were  not  entitled  to  redeem 
the  land  embraced  in  said  grant  and  in  finding  that  their  title 
was  not  superior  to  that  of  any  other  claimant.  (9).  Because 
the  Commissioner  failed  to  state  that  he  has  certified  up  with 
the  report  all  the  evidence  before  him  upon  which  the  report  is 
based."  The  Court  made  a  decree  dismissing  the  bill  of  the 
State,  and  refusing  leave  to  McCurdy. and  Thompson  and  Prich- 
ard to  redeem  the  tract  of  four  thousand  six  hundred  and  ten 
acres,  and  they  appealed  to  this  Court. 

As  to  the  exception  to  the  report  for  failing  to  state  that  the 
four  thousand  six  hundred  and  ten  acres  was  taxed  for  1865  and 
1866,  it  seems  to  be  well  taken,  but  it  is  immaterial,  because  pay- 
ment of  two  years'  taxes  would  not  save  it  from  default  after- 
ward, or  transfer  the  forfeited  Morris  title  to  the  Jackson-Har- 
rison title.  If  paid  for  those  two  years,  it  would  only  be  one 
years'  payment  after  '65,  whereas  the  Constitution  requires  five 
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successive  years'  payment  after  that  year.     And  there  is  no 
evidence  of  any  payment  for  either  year. 

As  to  the  exception  that  the  report  found  half  of  the  four 
thousand  six  hundred  and  ten  acres  was  sold  in  1875.  An  ab- 
stract certified  by  the  clerk  of  the  county  court  proves  the  fact. 
As  to  that  exception  because  the  report  found  that  Eitter  had 
title  to  the  whole  fifty  thousand  acres,  and  that  Eitter  was  en- 
titled to  it,  including  the  four  thousand  six  hundred  and  ten 
acres,  and  that  the  State  had  no  right  to  proceed  against  it  for 
the  benefit  of  the  School  Fund.  It  is  said  that  Eitter  produced 
no  grant  from  Virginia  to  Morris,  and  produced  no  title  papers  to 
show  title  in  Eitter  to  the  fifty  thousand  acres,  part  of  the  Morris 
grant,  and  that  fo*  want  of  documentary  evidence  the  finding 
that  Eitter  was  entitled  to  the  fifty  thousand  acres  is  erroneous. 
This,  of  course,  is  an  important  matter  in  the  case.  Eitter's 
counsel  seek  to  meet  this  objection  by  saying  that  Eitter's  peti- 
tion, read  as  an  answer,  states  the  existence  of  the  documents, 
and  that  its  statement  is  taken  as  true  without  proof,  there  being 
no  replication  to  it,  and  cite  Snyder  v.  Martin,  17  W.  Ya.  276. 
An  answer  is  taken  for  true  against  a  plaintiff  in  the  absence  of 
a  replication;  but  the  answer  of  one  defendant  is  not  thus  taken 
for  true  against  another  defendant.  Hogg  Eq.  Proced.  sec.  447. 
But  how  do  we  know  that  there  was  not  such  evidence  before  tho 
Commissioner?  The  presumption  holds  that  there  was.  Righter 
v.  Riley,  42  W.  Va.  633.  Counsel  for  Eitter  meet  this  point  by 
saying  that  no  exception  to  the  commissioner's  report  was  made 
on  this  score,  but  that  the  matter  is  brought  up  in  this  Court  for 
the  first  time,  and  that  if  this  Court  heeds  it,  it  will  work  a  sur- 
prise upon  Eitter  which  ought  not  to  be  tolerated,  because  if  it 
had  been  presented  by  the  proper  exception  in  the  lower  court, 
the  objection  would  have  been  met  by  the  production  of  the  docu- 
ments. I  think  this  argument  so  far  legitimate  as  to  justify  this 
Court  in  scrutinizing  the  exceptions  closely  to  see  whether,  when 
properly  construed,  they  gave  fair  warning  to  Eitter  and  the 
court  of  the  want  of  such  documentary  evidence.  Stewart  v. 
Stewart,  40  W.  Va.  65,  tells  us  that  exceptions  are  of  the  nature 
of  special  demurrer,  and  the  party  complaining  of  the  report 
must  point  out  the  errors  by  his  exception  with  reasonable  cer- 
tainty, so  as  to  direct  the  mind  of  the  court  to  them.  Look  at 
exceptions  5,  6,  7.    Construe  them  in  connection  with  the  fact 
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that  the  appellants  contend  in  this  case  that  Landsburg  in  1884 
did  not  redeem  the  whole  fifty  thousand  acres,  but  only  a  part 
thereof,  basing  tins  theory  on  the  fact  that  he  paid  only  the  resi- 
due of  taxes  on  it  after  deducting  taxes  paid  by  junior  claimants 
and  that  this  amounted  to  a  redemption  of  only  part.  The 
answer  of  Thompson  shows  this.  Look  at  the  repeated  use  of  the 
word  "whole"  in  said  exceptions,  and  we  are  compelled  to  think 
that  those  exceptions  were  not  based  on  the  want  of  documents 
to  show  Hitters  title,  and  did  not  call  for  them,  and  did  not 
have  them  in  mind,  and  that  the  exceptions  did  not  fairly  call 
the  attention  of  any  body  to  the  want  of  them.  They  did  not 
contest  the  evidence  to  prove  Hitters  title,  but  only  that  he  had 
redeemed  only  part  of  the  tract.  Therefore,  as  to  this  objection, 
said  exceptions  are  abortive.  Righter  v.  Riley,  42  W.  Va.  633. 
But  let  us  say  that  those  exceptions  did  call  the  title  evidence  in 
question.  We  hold  that  the  report  finding  title  in  Hitter  is  justi- 
fied by  the  record.  The  record  of  the  proceedings  in  the  Anvil 
Case  established  that  a  grant  did  issue  to  Morris,  and  that  that 
title  had  come  to  Landsburg,  and  was  in  him  in  1884  at  the  date 
of  his  redemption,  and  that  he  became  invested  with  that  title 
both  in  the  character  of  redeemer  and  purchaser.  I  do  not  forget 
that  the  appellants  were  not  parties  to  that  proceeding.  I  know 
that  it  is  a  rule  very  fixed  that  "An  adjudication  of  a  fact  in  one 
case  is  not  evidence  of  the  fact  in  another  case  against  persons 
not  parties  to  the  former  or  in  privity  with  them."  Chevallie  t. 
Twiggs,  4  W.  Va.  p.  476. 

"Xo  party  can  be  estopped  or  in  any  way  prejudiced  by  any 
judgment  or  decree,  if  the  record  shows  on  its  face  that  he  had 
no  opportunity  to  be  heard  in  opposition  to  the  entry  or  decree.'' 
McCoy  v.  McCoy,  29  W.  Va.  794.  Under  that  rule  we  may  be 
asked  how  we  can  say  that  against  those  claimants  of  the  four 
thousand  six  hundred  and  ten  acres  that  record  proves  that  thero 
was  a  Morris  patent  and  that  title  under  it  went  down  to  Lands- 
burg. I  answer  that  the  cases  settle  that  a  proceeding  to  sell 
forfeited  lands,  in  which  the  land  is  condemned  to  sale  for  for- 
feiture, is  prima  facie  evidence  of  the  fact  of  forfeiture.  Sirader 
v.  Goff,  6  W.  Va.  257;  Coal  Co.  v.  Howell  36  Id.  489;  Hitch- 
cock  v.  Rawson,  14  Grat.  535  in  opinion;  Smith  v.  Cha^mnn,  10 
Id.  446.    They  show  that  such  record  can  not  be  collaterally  at- 
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tacked.  Eight  or  wrong,  those  cases  give  such  proceedings  such 
effect. 

I  see  no  reason  why  the  record  would  not  be  evidence  of  re- 
demption even  as  to  strangers  to  it.  It  will  be  said,  however, 
that  those  cases  only  establish  prima  facie  the  fact  of  forfeiture, 
and  that  they  do  not  justify  the  finding  from  such  a  record  that 
the  Morris  patent  existed  and  that  documents  pass  the  title  down 
the  line  from  Morris  to  Landsburg.  I  reply  that  as  the  record 
establishes  the  fact  of  forfeiture  we  must  inevitably  say  that 
something  was  forfeited,  and  looking  at  the  record  we  find  what 
that  was,  namely,  a  tract  granted  ,by  patent  to  Morris.  That  is 
the  matter  stated  in  the  petition  of  the  Commissioner  of  School 
Land,  and  otherwise  evinced  in  the  record,  and  that  is  the  subject 
•on  which  the  decree  operates,  and  to  which  it  relates.  And  that 
decree  found  and  adjudged  that  conveyances  had  carried  the  Mop- 
ris  title  to  Landsburg,  since  it  declared  expressly  that  Landsburg 
owned  the  land  derivatively  from  Morris  by  title  superior  to  all 
•others.  Documents  exhibited  in  this  case  show  that  part  of  the 
fifty  thousand  acres  was  sold  from  Landsburg  to  McCormick,  and 
that  the  whole  tract  was  sold  for  taxes  in  1897  to  McCormick  and 
conveyed  to  him  by  a  tax  deed,  and  that  McCormick  conveyed  the 
land  to  Eitter.  The  tax  sale  was  in  the  name  of  Landsburg.  By 
chapter  31,  section  29,  Code,  that  tax  deed  is  made  evidence  to 
show  against  everybody  that  the  material  facts  therein  recited 
are  true  and  that  the  title  assessed  passed  to  the  purchaser.  Lands- 
burg is  stated  in  that  deed  to  have  been  assessed  with  taxes,  and 
this  deed  passed  his  title.  So,  Ritter  was  properly  reported  as 
invested  with  the  Morris  title,  so  far  as  the  documentary  evidence 
is  concerned    . 

What  title  do  the  decrees  ifbove  mentioned  made  in  the  Anvil 
Ca.se  confer  on  Lansburg?  They  gave  back  to  him,  by  force 
•of  the  .redemption,  the  Morris  title  to  the  fifty  thousand  acres; 
but  at  that  time  the  Jackson-Harrison  tract  of  four  thousand 
•six  hundred  and  ten  acres  had  become  forfeited  by  reason  of  sales 
to  the  State  and  omission  as  above  stated.  Did  the  said  decree  of 
redemption  confer  upon  Landsburg  title  to  said  four  thousand 
six  hundred  and  ten  acres?  A  decree  not  merely  allowed  re- 
demption to  Landsburg  of  the  Morris  title  and  released  the  land 
under  that  title  from  all  prior  forfeiture,  but  it  also  allowed  him 
»to  hold  the  character  of  purchaser  of  said  fifty  thousand  acres, 
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as  if  he  had  purchased  under  the  decree.  I  shall  not  say  that  a 
mere  redemption  under  the  Code  1887,  chapter  105,  section  14, 
would  go  further  than  simply  to  restore  to  the  owner  redeeming 
land  his  own  title,  and  it  may  be  that  that  feature  of  the  decree 
according  to  Landsburg  the  character  of  a  purchaser  would  not  ' 
have  any  operation.  True,  it  may  be  said  under  Smith  v.  Chap- 
man, 10  Grat.  446,  that  that  would  be  error  only  not  liable  to 
attack  collaterally,  and  there  Is  some  force  in  this  position; 
still,  if  there  was  no  law  to  warrant  such  a  provision  I  would 
hesitate  to  say  that  it  would  bind  the  claimants  of  the  four 
thousand  six  hundred  and  ten  acres.  If  Landsburg  held  the 
character,  not  only  of  a  redeemer,  but  of  a  purchaser,  he  would 
get  not  merely  the  Morris  title  by  redemption,  but  also  any  other 
title  by  forfeiture  or  otherwise  vested  in  the  State,  including  the 
Jackson-Harrison  title,  by  the  letter  of  section  15,  of  said  Code, 
chapter  105.  Coal  Co.  v.  Howell,  36  W.  Va.  489.  The  proceed- 
ing to  sell  forfeited  land  is  statutory,  and  nothing  can  be  done 
not  warranted  by  the  statute,  and  I  repeat  that  I  would  doubt 
the  intrinsic  force  of  the  provision  in  said  decree  alluded  to  to- 
give  Landsburg  the  character  of  a  purchaser.  Chevallie  v. 
Twiggs,  4  W.  Ya.  463.  But  the  question  of  the  inherent  effect  of 
that  clause  of  the  decree  is  not  all  important,  since  Code,  chapter 
105,  section  10,  as  found  in  chapter  94,  Acts  1891,  and  edition  of 
1891  of  the  Code  says :  "And  when  in  proceedings  heretofore  had 
under  this  chapter,  for  the  sale  of  forfeited  lands,  the  former 
owner  shall  be  permitted  to  redeem  or  purchase  the  same  from  the 
forfeiture  thereof  by  the  payment  of  the  taxes,  interest,  damages 
and  costs  due  to  the  State  thereon,  and  fixed  and  determined  by 
the  decree  of  the  court  in  which  such  proceedings  were  pending, 
and  has  actually  paid  the  saino,  or  shall  within  one  year  after  the 
passage  of  this  act  pay  the  same  as  required  by  such  decree,  such 
payment  shall  be  valid  and  binding  on  the  State,  regardless  of 
the  irregularity  of  the  proceeding  or  of  any  want  of  jurisdiction 
in  the  court  to  render  such  decree;  and  whatever  right,  title  or 
interest  the  State  may  have  had  in  such  lands  shall,  by  virtue 
of  such  decree  and  payment,  be  transferred  to  and  be  re-vested 
in  such  former  owner."  Was  this  provision  made  for  this  case 
expressly?  At  any  rate  it  fits  the  case.  It  validates  that 
feature  of  the  decree  of  redemption  according  to  Landsburg  the 
character  of  a  purchaser,  carrying  with  it  the  effect  of  the  decree 
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to  pass  to  him  all  state  title  to  that  particular  land,  however  de- 
rived, and  besides  making  the  decree  have  that  effect  the  act  itself 
is  a  legislative  grant  of  all  the  state's  right  in  that  land  to  Lands- 
burg.  Cecil  v.  Clark,  44  W.  Va.  p.  6T6;  Wild  v.  Scrpell,  10 
Grat.  405  (pt.  3).  This  retroactive  feature  as  to  redemption  is 
omitted  from  the  section  as  it  reads  in  chapter  24,  Acts  1893, 
Code,  1899,  chapter  105,  section  19,  and  section  17,  gives  re- 
demption only  the  effect  of  re-investment  of  the  former  title; 
but  the  act  of  1891  has  had  its  effect,  and  was  likely  not  unwise 
legislation,  being  intended  to  give  a  person  paying  all  taxes  de- 
manded by  the  State  under  one  title  adverse  titles  vested  in  it, 
to  give  rest  and  peace  among  conflicting  titles.  So  it  is,  the  de- 
cree of  redemption  and  purchase  in  that  Auvil  Case  and  that 
Act  of  1891  gave,  of  their  own  force,  title  emanating  from  the 
'  state — made  a  grant,  without  calling  on  Eitter  to  show  a 
grant  to  Morris  or  to  connect  with  the  Morris  grant.  Coal  Co* 
v.  Howell,  36  W.  Va.  489,  tells  us  that  a  purchaser  under  a  decree 
selling  forfeited  land,  or  one  tracing  right  from  him,  connects 
with  the  state;  his  purchase  is  a  grant  from  the  state.  So  is. the 
grant  made  by  the  Act  of  1891.  Therefore,  Landsburg  had  such 
grant  as  enabled  him  to  take  title  under  the  Jackson-Harrison 
grant,  by  virtue  of  the  Constitution,  Art.  XI IT,  section  3.  That 
section  provides  for  giving  the  state's  title  to  three  classes  of 
persons,  the  second  class  being  persons  claiming  under  a  grant 
from  the  State  and  paying  taxes  for  five  succesive  years  after 
1865.  When  Landsburg  redeemed  he  paid  taxes  for  more  than 
five  years.  This  would  give  him  the  Jackson-Harrison  title,, 
which  was  then  forfeited.  And  by  payment  afterward  Lands- 
burg would  get  that  title,  if  afterward  forfeited.  Being  a  pur- 
chaser he  would  got  all  the  state  title  by  forfeiture  or  otherwise, 
by  the  Constitution  and  by  section  1*2,  chapter  105,  of  the  Code, 
as  found  in  chapter  95,  Acts,  1882,  and  Code  of  18ST,  in  force 
at  the  time  of  Landsburg's  redemption,  and  as  that  section  still 
is.  Thus,  Landsburg  got  the  Jackson-Harrison  title  both  by 
statute  and  Constitution  under  that  decree. 

As  to  the  contention  that  the  order  of  redemption  excepted 
junior  claims,  and  that  the  Jackson-Harrison  is  a  junior  claim, 
and  that  the  redemption  does  not  effect  it,  it  is  only  necessary 
to  say  that  that  land  was  not  before  the  court  in  the  proceeding 
among  the  junior  claims  represented  by  parties  to  it,  and  further 
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that  the  order  excepted  from  the  effect  of  the  redemption  only 
those  junior  claims  which  had  paid  taxes  for  five  years  after  I860, 
so  as  to  have  the  benefit  of  the  forfeiture.  This  could  not 
save  the  Jackson-Harrison  title.  It  had  not  paid  any  taxes.  It 
follows  from  what  is  said  above  tkat  McCurdy  and  Thompson  and 
Prichard,  claiming  under  the  Jackson-Harrison  grant,  had  no 
right  to  redeem. 

The  statute  touching  redemption  demands  that  the  person 
asking  it  shall  prove  that  at  the  time  of  the  forfeiture  of  his  title 
"he  had  a  good  and  valid  title,  legal  and  equitable,  superior  to 
that  of  any  other  claimant,"  because  the  intent  was  to  drown 
the  inferior  title  and  not  let  it  be  redeemed  to  foment  litiga- 
tion with  a  superior  title,  whether  in  the  state  by  forfeiture  or  in 
private  ownership.  This  Jackson-Harrison  claim  could  not  an- 
swer this  demand,  because  there  was  the  older  if  orris  title  in 
Landsburg.  And  if  it  was  in  the  state,  not  yet  redeemed,  it 
would  be  not  dead,  but  a  living  superior  title.  That  the  state 
held  the  title  makes  no  difference  as  to  an  inferior  title  asking 
redemption.  Moreover,  in  connection  with  Landsburg's  redemp- 
tion and  purchase,  I  will  add  that  by  chapter  103,  of  the  Code 
of  1899,  section  6,  it  is  provided  that  "If  at  any  time  during 
the  pendency  of  such  suit,  it  shall  appear  to  the  court  that  any 
part  of  any  tract  of  land  in  question  therein  has  been  sold  by  the 
State  in  any  proceeding  for  the  sale  of  school  lands,  and  the 
taxes  regularly  paid  thereon  since  such  sale,  or  is  held  by  any 
person  under  Art.  XIII,  of  the  Constitution  of  this  State,  the 
bill,  as  to  such  part,  shall  be  dismissed."  Landsburg  had  pur- 
chased, paid  subsequent  taxes,  and  held  the  four  thousand  six 
hundred  and  ten  acres  under  the  Constitution.  The  statute  would 
justify  the  dismissal  of  this  suit  without  a  sale,  as  the  State  had 
once  sold  this  soil.  I  do  not  say  that  it  would  justify  a  refusal 
of  redemption  by  one  entitled  to  redeem. 

It  is  claimed  that  the  redemption  in  1884  by  Landsburg  is 
void  for  the  reason  that  the  whole  fifty  thousand  acres  was 
not  redeemed,  but  only  twenty-six  thousand  acres,  and  that  the 
part  redeemed  was  not  defined  by  a  survey  and  plat  as  required 
by  chapter  105,  section  14,  of  the  Code,  and  State  v.  King,  47  V. 
Ya.  43  7.  This  argument  rests  on  the  fact  that  a  great  number 
of  adverse  claimants  of  parts  of  the  Landsburg  fifty  thousand 
acres  had  been  summoned  into  the  case,  but  the  court  did  not 
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try  their  rights,  but  dismissed  them  from  the  suit,  and  then 
ascertained  what  taxes  Landsburg  owed  on  the  whole  fifty  thou- 
sand acres,  adopting  the  process  of  charging  him  by  acreage  with 
taxes  on  so  much  as  was  not  claimed  by  adverse  claimants,  de- 
ducting taxes  paid  by  them,  and  by  this  process  chapged  him  with 
taxes  on  twenty-six  thousand  acres,  and  on  payment  decreed  a 
redemption  of,  not  merely  twenty-six  thousand  acres,  but  of  the 
whole  fifty  thousand  acres,  with  the  proviso  that  the  redemption 
should  not  impair  the  title  of  any  claimants  protected  under  the 
Constitution.  Now,  this  is  nothing  but  a  decree  of  redemption 
of  the  whole  fifty  thousand  acres  with  only  a  saving  clause  in 
favor  of  claimants  made  By  the  statute  and  Constitution;  it  is 
not  a  redemption  with  specific  exception ;  in  letter  and  intent  the 
decree  is  a  redemption  of  the  whole  tract.  If  this  decree  is  void, 
then  any  decree  of  redemption  of  a  whole  tract,  containing  such 
a  saving  clause  simply  restraining  the  decree  from  injuring  other 
claimants,  like  a  olause  of  "without  prejudice/'  is  void.  It  is 
not  error  to  make  that  proviso,  as  it  only  declares  what  section 
Iff,  of  chapter  105,  Code,  declares.  Very  different  was  the  King 
Case  cited  above,  in  which  in  express  words  only  a  part  of  the 
tract  was  redeemed  by  specification  of  quantity  and  that  part  in 
nowise  defined.  For  these  reasons  the  rule  of  Stockdon  v. 
Morris,  39  W.  Ya.  432,  cited  by  counsel,  does  not  apply.  That 
rule  is  that  where  there  is  an  inclusive  grant  its  owner  suing  in 
ejectment  must  prove  that  the  defendant  is  not  on  reserved  land. 
It  therefore  can  not  be  successfully  contended  that  Eitter  must 
prove  just  what  part  was  redeemed  and  what  excepted. 

It  is  argued  that  the  redemption  is  invalid  because  the  sum 
paid  by  Landsburg  was  too  little.  If  there  is  error  in  this,  how 
can  strangers  complain?  Xot  even  the  State  could  now  com- 
plain. In  collateral  proceedings  strangers  can  not  assail  the  de- 
cree for  such  error.  Hall  v.  Hall,  VI  W.  Va.  1;  Smith  v.  Chap- 
man,  It)  Grat.  ,143  ;  Cecil  v.  Clark,  44  W.  Va.  G5<).  Ilnll  v.  Swann, 
39  W.  Va.  353,  holds  that  a  decree  of  redemption  is  final,  and 
works  a  redemption  though  the  amount  paid  is  too  small. 

But  it  is  claimed  that  as  Landsburg's  fifty  thousand  acres  was 
sold  for  taxes  in  1869  to  the  State,  and  was  thereafter  omitted 
from  the  tax  books,  and  the  tract  thus  vested  in  the  State,  and' 
was  forfeited,  the  title  to  it  passed  to  the  benefit  of  the  Jackson- 
Harrison  title  under  section  3,  article  XIII.,  of  the  Constitution. 
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Doubtless  if  before  Landsburg's  redemption  and  purchase  the 
.Jackson-Harrison  title  had  become  invested  with  Landsburg's 
title  by  reason  of  its  forfeiture,  Landsburg's  redemption  would 
be  without  effect.  For  Ritter  it  is  contended,  in  answer  to  the 
claim  that  Landburgs  title  was  transferred  to  the  Jackson-Har- 
rison title,  that  the  tax  sale  in  Landburg's  name  to  the  State 
in  18G9  is  void,  and  vested  nothing  in  the  State,  because  the  sale 
list  was  not  returned  to  the  clerk's  office  within  ten  days,  and  be- 
cause no  note  of  its  return  was  made  in  that  office,  and  because 
the  sheriff's  affidavit  was  not  signed  by  him,  and  because  the  affi- 
davit was  not  sworn  to.  McCalisier  v.  CottrUI,  24  W.  Ya.  1T3. 
As  to  forfeiture  for  omission  after  the  purchase  by  the  State,  it 
is  answered  for  Ritter  that  the  law  forbade  the  charge  of  any  land 
after  its  purchase  by  the  State,  and  that  this  would  prevent  the 
forfeiture  for  non-entry,  and  for  this  position  counsel  for  Ritter 
rely  on  Sayer  v.  Burkhart,  29  C.  C.  A.,  137,  85  Fed.  246.  As 
these  matters  are  being  considered  in  another  case  before  the 
Court,  and  are  not  necessary  for  the  decision  of  this  case,  though 
pertinent  to  it,  I  pass  them  without  discussion,  for  the  reason 
that  the  Jackson-Harrison  land  clearly  did  not  pay  taxes  for  five 
years  after  18G5  so  as  to  claim  the  benefit  of  the  forfeiture  of  the 
fifty  thousand  acres,  if  forfeited  it  was.  As  stated  above,  the 
Jackson-Harrison  land  was  charged  from  1865  to  1870,  inclusive, 
and  returned  delinquent  for  the  last  four  of  those  years.  Half 
of  it  was  charged  to  Jackson  for  1871  to  1879,  inclusive,  then 
omitted  until  1896,  and  delinquent  in  1872  to  1879,  inclusive. 
The  other  half  was  omitted  from  1871  to  1875,  inclusive.  So,  it 
is  clear  that  this  land  did  not  pay  taxes  to  enable  it  to  claim 
the  enurement  to  it  of  Landsburg's  land.  It  was  purchased  by 
the  State  in  1875  for  taxes  of  1872,  1873,  1874,  and  again  for 
years  subsequent  to  1879.  It  is  incumbent  on  one  seeking  to 
take  the  benefit  of  the  forfeiture  of  another's  land  under  any  one 
of  the  three  classes  provided  for  in  article  XIII.,  section  3,  of 
the*Constitution,  to  establish  facts  which  will  bring  him  within 
one  of  those  classes.  He  holds  the  affirmative;  he  is  claiming 
title;  he  claims  a  grant  created  by  the  Constitution,  and  must 
prove  the  facts  to  give  him  that  grant  or  transfer.  It  is  claimed 
that  the  Jackson-Harrison  title  took  the  benefit  of  the  forfeiture 
of  the  Landsburg  land  under  the  second  and  third  class  specified 
in  the  Constitution. 


Digitized  by 


Google 


W.  Va.]  State  v.  Jacksdn.  575 

Under  either  class  the  claimant  must  prove  payment  of  taxes 
for  five  years.  It  is  argued  that  as  to  taxes  from  1865  to  1870, 
no  sale  appears,  and  that  the  continuance  of  the  land  on  the 
books  from  year  to  year  within  that  period  affords  a  presumption 
of  payment.  Why  so?  The  land  would  continue  on  the  books 
till  sale,  though  delinquent  for  any  year.  It  is  said  that  as  it 
does  not  appear  that  the  land  was  sold  for  taxes  for  tkose  years 
"the  presumption  is  that  such  taxes  were  paid,  because  section  6, 
chapter  31,  Code  1868,  says :  "After  such  sale  as  in  the  succeeding 
(  section  is  mentioned,  if  any  real  estate  be  not  sold  as  therein 
required,  it  shall  be  presumed  that  such  taxes  *  *  were  paid." 
That  presumption  is  raised  merely  to  charge  the  sheriff  in  favor 
of  the  State,  I  think.  At  any  rate,  the  record  contains  no  list 
of  sales  for  those  years.  If  it  did,  and  this  land  was  not  on  it, 
that  presumption  would  prevail;  but  in  the  absence  of  that  list 
no  such  presumption  holds.  It  is  argued  in  this  case,  however, 
that  because  it  is  a  tax-payer's  duty  to  pay  his  taxes,  the  law  as- 
sumes that  he  has  paid  them.  Such  a  proposition  is  repelled, 
in  this  instance,  by  the  delinquency  appearing  for  four  of  those 
years.  But  the  law  raises  no  presumption  of  payment  of  taxes. 
"Xo  presumption  of  payment  arises  from  the  duty  of  the  property 
owner  to  make  it."  27  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  753. 
Smith  v.  Tharp,  17  W.  Ya.  221,  sustains  this  position.  For  these 
reason  the  claim  of  the  Jackson-Harrison  title  for  the  inure- 
ment to  its  benefit  of  the  forfeiture  of  the  Landsburg  land  must 
be  refused.  The  Jackson-Harrison  title  never  paid  any  taxes 
and  was  clearly  itself  forfeited,  before  Landsburg's  redemption, 
and  after  it.  It  was  forfeited  again  and  again.  Its  forfeiture 
is  admitted  by  appellants. 

Again :  Say,  merely  far  argument,  that  the  Jackson-Harrison 
title  got  the  Landsburg  title  by  transfer  under  the  Constitution. 
The  answers  admit  that  half  the  Jackson-Harrison  land  was  for- 
feited for  omission  from  1871  to  1875,  and  its  forfeiture  com- 
plete at  the  close  of  1875;  and  the  other  half  was  sold  to  the 
State  for  taxes  from  1871  to  1878,  or  some  of  those  years,  and 
forfeited  for  omission  from  1880  to  1895,  inclusive.  Xow,  as  the 
Landsburg  title  paid  taxes  before  and  after  redemption,  would 
it  not  get  the  forfeited  Jackson-Harrison  title  as  such  pur- 
chaser? 

The  complaint  of  the  appellants  is  that  the  court  would  not 
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allow  them  to  redtem  the  Jackson-Harison  land;  but  as  above 
shown  when  they  asked  the  redemption,  the  Jackson-Harrison 
title  had  been  transferred,  because  of  its  forfeiture,  to  the  Morra 
and  Landsburg  title,  and  there  was  no  title  in  the  State  for  ap- 
pellants to  redeem,  as  their  title  was  gone.  The  State  had,  by 
Landsburg's  redemption,  coupled  with  said  statute  of  1891  and 
section  3,  article  XIII.  of  the  Constitution,  made  grants  of  it 
to  the  owners  of  the  Landsburg  title.  Non  dat  qui  non  habet. 
State  v.  Collins,  48  W.  Va.  64.  Besides  that  the  very  letter  of 
section  17,  chapter  105,  Code,  1899,  demands  that  at  the  time . 
of  forfeiture  the  redeemer  have  "good  and  valid  title,  legal  or 
equitable,  superior  to  that  of  any  other  claimant."  Even  if  at 
that  time  the  Landsburg  title  was  forfeited  and  vested  in  the 
State  (it  could  not  be  vested  in  the  owner  of  the  Jackson- 
Harison  title),  it  was  vital  and  instinct  with  life,  an  older  and 
better  title  in  the  State  as  proprietor,  not  extinct,  though  lost 
to  its  original  owners,  to  be  granted  out  by  the  State  to  some  one, 
amd  the  State  would  not  allow  a  redemption  of  a  title  inferior 
to  its  title,  because  it  would  thus  be  let  loose  to  plague  the  su- 
perior title.  The  statute  quoted  above  gives  redemption  only  to 
the  superior  title. 

After  redemption  Landsburg  paid  all  taxes  except  for  1895. 
For  that  year's  taxes  the  Landsburg  land  was  sold  in  1897  in  the 
name  of  Cameron,  then  its  owner,  and  purchased  by  McCormick, 
and  if  the  Jackson-Harrison  land  was  not  then  vested  in  the 
State,  it  went  to  McCormick  by  virtue  of  his  tax  purchase,  as 
the  Jackson-Harrison  land  was  not  on  the  tax  books  for  1895,  and 
McCormick  would  get  not  only  the  title  sold,  but  any  other  not 
on  the  books. 

Great  complaint  is  made  by  the  appeTlants  from  the  fact  that 
a  demand  for  a  jury  was  not  granted  by  the  court,  which  action 
is  said  to  be  error  by  reason  of  section  18,  chapter  105,  Code, 
which  reads  thus:  "In  every  such  suit  brought  under  the  pro- 
vision of  this  chapter,  the  court  shall  have  full  jurisdiction, 
power  and  authority  to  hear,  try  and  determine  all  questions  of 
title,  possession  and  boundary  which  may  arise  therein,  as  well 
as  any  and  all  conflicting  claims  whatever  to  the  real  estate  in 
question  arising  therein ;  and  the  court,  in  its  discretion,  may  at 
any  time,  regardless  of  evidence,  if  any,  already  taken  therein, 
direct  an  issue  to  be  made  up  and  tried*  at  its  bar  as  to  any  ques- 
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tion,  matter  or  thing  arising  therein,  which,  in  the  opinion  of  the 
court,  is  proper  to  be  tried  by  jury.  And  every  such  issue  shall  be 
proceeded  in,  and  the  trial  thereto  shall  be  governed  by  the  law 
and  practice  applicable  to  the  trial  of  an  issue  out  of  chancery; 
and  the  court  may  grant  new  trials  therein  as  in  other  cases  tried 
by  a  jury."  The  language  of  that  section  is  strong  to  import 
that  a  jury  right  under  it  is  not  matter  of  right,  but  of  sound  dis- 
cretion merely,  like  an  issue  out  of  chancery.  The  right  to  an 
issue  out  of  chancery  is  different  from  the  jury  right  in  a  court 
of  common  law.  The  former  is  a  matter  of  discretion  only, 
sound  discretion,  and  it  requires  a  clear  case  of  abuse  of  discre- 
tion to  reverse  the  decree  for  refusal  to  direct  such  issue,  because 
it  is  only  to  help  the  chancellor  decide  on  conflicting  evidence, 
where  he  plainly  needs  it.  Setzer  v.  BecUe,  19  W\  Va.  289.  But 
the  jury  right  in  common  law  procedure  is  under  a  guaranty  of 
the  Constitution  preserving  it  in  certain  cases.  I  understand 
the  jury  right  accorded  by  this  statute  to  be  the  common  law 
jury  right.  It  is  true  that  it  is  in  a  chancery  suit,  and  in  mat- 
ters purely  of  equity  cognizance  and  jurisdiction,  the  jury  right 
does  not  exist,  and  this  presents  the  question  of  the  character  of 
a  suit  by  the  State  to  sell  its  forfeited  lands,  under  chapter  105, 
Code  1899.  Many  parties  are  before  the  court  with  their  vari- 
ous titles.  Is  such  a  suit  in  its  nature  so  far  an  equity  suit  as  to 
make  the  jury  given  by  the  statute  in  question  a  mere  discre- 
tionary issue  out  of  chancery,  or  is  it  a  chancery  suit  born  first 
of  this  statute,  not  of  purely  equitable  jurisdiction?  It  was 
unknown  to  equity  jurisdiction  before  the  statute.  Can  we  call 
it  a  chancery  suit  to  enforce  a  lien  for  taxes?  No.  It  is  not  a 
lien  which  the  State  enforces.  After  forfeiture  she  has  no  lien 
for  taxes,  but  owns  the  very  land.  It  is  a  suit  originated  by  the 
statute  as  a  process  adopted  by  the  State  for  disposal  of  such 
land.  Therefore,  the  principle  applies  that  if  a  matter  involved 
in  the  suit  is  of  such  nature  as  by  common  law  would  entitle 
the  party  to  a  jury,  the  Legislature  can  not,  by  merely  making  it 
triable  in- equity,  rob  the  party  of  his  jury  right.  To  make  such 
an  act  constitutional,  that  right  must  be  in  some  way  preserved. 
If,  when  such  matter  is  first  brought  within  the  jurisdiction 
of  a  court  of  equity  the  Constitution  gives  a  jury  in  such  matter, 
this  rule  prevails.  Davis  v.  Settle,  43  W.  Va.  17  (pt.  6) ;  Cecil 
v.  Clark,  44  Id.  659  (pt.  2) ;  Black  v.  Jackson,  177  U.  S.  349; 
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6  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  974-76.    Any  suit  by  which 
legal  rights  are  settled  upon  matters  of  fact  are  within  this  rule, 
whatever  its  form.    Barlow  v.  Daniels,  25  W.  Va.  515.    An  in- 
spection of  Code  chapter  105,  sections  6,  8,  18,  will  tell  us  that 
the  proceedure  in  suits  under  it  tries  contesting  adversary  titles 
to  land,  to  the  extent  necessary  to  reach  the  decree  contemplated 
by  the  chapter.    No  instance  of  litigation  can  be  suggested  that 
is  more  distinctly  of  a  legal  nature  proper  for  a  jury  than  trial 
of  competing  titles  to  land.    The  party  is,  by  the  Constitution, 
entitled  to  it.    When  the  statute  originating  suits  of  this  charac- 
ter was  enacted  the  jury  right  was  already  in  the  Constitution. 
It  will  not  do  to  say  that  when  equity  has  jurisdiction  for  one 
purpose,  it  will  try  all  matters  to  give  full  relief.    It  will,  if  it 
have  jurisdiction  of  a  matter  of  purely  equity  cognizance;  but 
this  is  not  such  a  suit;  it  is  a  suit  born  of  the  statute,  a  new 
function  given  to  an  equity  court,  involving  trial  of  land  titles. 
I  think,  in  passing,  that  this  jury  right  is  satisfied  by  an  issue 
out  of  chancery,  and  that  a  proper  practice  would  be  to  direct 
such  an  issue,  and  proceed  in  it,  as  in  other  cases.    The  statute 
says  so.     We,  therefore,  hold  that  the  jury  right  under  this 
statute  is  mandatory,  because  if  we  do  not  so  construe  the 
statute,  it  would  likely  be  unconstitutional.    We  must  so  con- 
strue it  as  to  harmonize  it  with  the   Constitution.    But  this 
jury  right  is  not  an  arbitrary  one.    It  does  not  apply  where  there 
is  no  matter  proper  for  a  jury,  no  issue  of  fact.    We  must  here 
remember  the  primary  rule  discriminating  the  functions  of  court 
and  jury,  which  tests  the  jury  right,  expressed  by  the  maxim: 
"Ad  qxiacstionem  facti  noil  respondent  judices;  ad  quaestionem 
legis  non  respondent  juratores"  (to  a  question  of  fact  the  judges 
do  not  answer;  to  a  question  of  law  the  jurors  do  not  answer). 
There  must  be  an  issue,  and  that  of  fact,  for  a  jury  trial.    There 
is  no  issue  or  controversy  of  fact  calling  for  a  jury  in  this  case. 
The  whole  case  depends  on  documentary  evidence,  raising  ques- 
tions of  law,  not  on  oral  evidence.    The  answers  in  a  sense  con- 
test the  Morris  grant,  and  that  Eitter  was  connected  with  it 
That  depends  on  written  evidence.    The  answer  averred  the  sale 
of  the  Morris  title  to  the  State  for  taxes  in  1869,  and  omission 
thereafter.    Bitter's  petition  did  not  deny  this.    It  was  not  an 
issue  in  the  case.    If  it  had  been   an   issue,   it   was  triable 
by  documents.    The  answer  of  Thompson  and  Prichard  does 
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not  deny  Landsburg's  redemption,  but  asserts  that  it  was  of 
-only  a  part  of  the  fifty  thousand  acres.  This  raised  no  issue  of 
fact  on  oral  evidence,  but  depended  on  a  record,  a  matter  for 
*he  court.  The  answers  do  aver  that  the  Jackson-Harrison  land 
was  assessed  from  1865  to  1870,  inclusive,  with  taxes,  and  that 
they  were  paid.  This  was  in  controversy  and  proper  for  a  jury; 
but  it  is  settled  by  documents.  Suppose,  however,  that  this  is 
not  a  good  answer  as  to  this  point,  then  I  say  that  an  issue  as  to 
that  matter  would  have  been  immaterial;  if  decided  for  apel- 
lants,  it  would  not  have  called  for  a  decree  for  them,  but  a  de- 
cree must  have  gone  for  Bitter,  on  the  same  principle  that  calls 
for  judgment  for  the  other  part}',  regardless  of  a  verdict  for  his 
opponent,  under  the  rule  that  when  a  verdict  rests  on  an  imma- 
terial plea,  judgment  goes  non  obstante  veredicto.  The  verdict 
has  no  effect.  Duval  v.  Malone,  14  Grat.  24;  4  Minor's  Inst. 
1140.  That  allegation  of  the  answer,  by  its  own  showing,  was 
without  force,  if  true,  as  it  was  not  one  calling  for  a  jury,  for 
the  reason  that  the  answer  admits  that  one-half  the  Jackson- 
Harison  land  became  forfeited  in  1875  for  omission  and  the 
other  in  1884;  so  that  even  if  the  taxes  from  1865  to  1870  had 
been  paid,  the  title  would  have  later  gone  to  Landsburg,  because 
of  such  forfeiture.  Is  possession  relied  on  for  any  purpose  under 
the  Jackson-Harrison  title?  The  appellants  make  no  pretense 
of  possession  for  longer  than  nine  years,  just  before  the  suit. 
What  could  that  avail?  It  would  not  give  title  under  the  first 
class  taking  forfeited  title  under  section  3,  article  XIII.,  of  the 
•Constitution,  requiring  ten  years  possession  and  payment  of  fiw 
years'  taxes,  nor  under  the  third  class  requiring  possession  for 
five  years  and  payment  of  taxes  for  five  years.  That  title  paid 
no  taxes.  Possession  is  immaterial  in  this  case.  It  was  not 
in  controversy  in  the  case.  It  did  not  continue  long  enough, 
•even  as  claimed  by  the  appellants,  to  give  good  title  by  the  stat- 
ute of  limitation  against  the  State  or  the  owners  of  the  Morris 
title,  and  if  it  had  so  continued,  the  right  acquired  by  posses- 
sion would  be  lost  because  of  omission  from  the  tax  books.  A 
title  acquired  by  possession,  like  any  other,  may  be  lost  by  omis- 
sion from  the  tax  books  and  forfeited.  Parl-ersburg  Co.  v. 
Schultz,  43  W.  Va.  470.    Thus  possession  could  not  call  for  the 

J^T- 
Estopped:    The  question  whether  that  record,  which  I  have 
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called  the  record  of  redemption,  in  the  Anvil  proceeding  consti- 
tutes an  estoppel  against  the  State,  has  been  much  discussed  in 
the  case.     I   have  already  tried  to  show  that  the  record  i& 
prima  facie  evidence  to  show  that  there  was  a  Morris  grant,  and 
that  title  under  it  was  vested  in  Landsburg,  and  that  it  wa& 
forfeited,  and  that  it  was  redeemed  by  Landsburg,  and  I  will 
add  purchased  by  him,  for  reasons  above  given.  *  As  to  these 
points  no  question  of  estoppel  arises.     The  record  is  evidence 
of  those  things.    But  the  question  does  arise  whether  the  State 
of  West  Virginia  is  estopped  by  that  record  from  again  selling 
that  land  covered  by  that  redemption.     A  State  may  be  some- 
times estopped  by  record.    Cecil  v.  Clark,  44  W.  Va.  659.    The 
State  could  not,  in  the  face  of  that  record,  made  by  her  own  act, 
deny  that  there  was  a  Morris  survey  and  that  it  was  forfeited,, 
and  that  it  was  sold,  or  that  in  this  case  it  was  redeemed;  but 
this  is  immaterial,  as  she  is  not  denying  these  facts.    But  does- 
that  record  bar  her  present  suit?    Does  it  bar  her  from  again 
selling  under  the  Jackson-Harrison  title  the  same  land  which 
she  allowed  to  be  redeemed  in  that  redemption  proceeding  ?    Or- 
dinarily she  would  not  be  so  barred,  because  she  makes  no  war- 
ranty, her  sale  is  only  quit  claim,  or  even  not  that.    But  in  this 
particular  ease,  although  that  redemption  was  at  its  date  only  a 
redemption,  giving  back  to  Landsburg  only  his  original  title, 
yet  by  the  said  act  of  1891  as  found  in  chapter  94,  Acts  1891, 
and  Code  of  1891,  chapter  105,  section  19,  the  State  made  that 
redemption  a  purchase  and  made  it  operate  to  pass,  "whatever 
right,  title  or  interest  the  State  may  have  had  in  such  lands." 
And  in  section  6,  chapter  105,  Code  1899,  it  is  provided  that  if 
it  appear  in  a  suit  to  sell  forfeited  lands  that  part  of  the  land 
in  question  has  been  before  sold  by  the  State  as  forfeited,  the 
suit  as  to  the  land  before  sold  shall  be  dismissed.    Xow,  clearly 
these  statutes  would  bar  the  State  from  selling  this  land  under 
the  Jackson-Harrison  title  and  command  a  dismissal  of  the  suit. 
And  the  Jackson-Harrison  land  was  vested  in  the  State  at  the 
date  of  that  redemption  and  purchase  by  Landsburg,  and  under 
chapter  105,  section  12,  Code  188?,  and  the  principles  stated  in 
Coal  Co.  v.  Howell,  36  W.  Va.  489,  that  redemption  and  sale 
jnade  the  State  sell  to  Landsburg,  not  only  the  Morris  title,  bat 
its  ownership  in  the  Jackson-Harrison  land. 

As  to  the  exception  that  the  Commissioner  failed  to  state  that 
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lie  had  certified  all  the  evidence  on  which  he  acted.  It  is  to  be 
presumed  that  he  did  so.  Documents  and  some  depositions  ap- 
pear. Shall  we  reverse  because  he  failed  to  certify  that  such 
•evidence  was  all  that  was  before  him,  when  there  is  not  the 
least  showing  that  he  failed  to  certify  some  part  of  the  evi- 
dence ?  If  such  was  the  fact,  the  exceptor  should  have  shown 
it,  and  asked  a  rule  upon  the  Commissioner  to  compel  its  pro- 
duction. 

Therefore,  we  conclude  that  as  to  the  State  the  court  properly 
dismissed  the  bill  without  a  sale,  and  properly  refused  a  redemp- 
-tion  of  the  Jackson-Harrison  land,  because  Ritter  owned  it,  and 
there  was  no  title  in  its  former  owner  to  warrant  a  redemption. 
Therefore,  we  affirm  the  decree. 

Affirmed. 


CHARLESTON.  UL5 

1*6       58l| 

Carney  v.  Barnes.  I68     MJSi 

Submitted  September  9,  1904.    Decided  December  20,  1904. 

1.       Chancery  Jurisdiction. — Covenants  Broken. 

Chancery  has  jurisdiction  to  cancel  a  deed  granting  petroleum 
oil  for  failure  to  perform  its  covenants,  where  the  deed  has  a 
clause  annulling  it  for  such  failure,     (p.  589). 

■2       Equity  Jurisdiction. 

Touching  equity  jurisdiction  to  cancel  a  deed  for  realty  or  a 
contract  for  mere  failure  to  perform  its  covenants,  when  there 
is  no  clause  of  forfeiture  for  such  failure,     (p.  586). 

-3.       Equity  Jurisdiction. 

Touching  equity  jurisdiction  to  cancel  a  deed  void  on  its  face 
and  deeds  made  void  by  evidence  outside  the  deed.     (p.  587). 

-4.      Equity. — Remedy  at  Law. 

To  deny  equity  jurisdiction  because  of  a  remedy  at  law,  the 
legal  remedy  must  not  be  merely  partial,  but  It  must  be  ade- 
quate, and  as  complete  and  efficacious  as  that  given  by  equity, 
(p.  588). 

Appeal  from  Circuit  Court,  Wetzel  County. 
Bill  by  Eli  Carney  and  wife  against  George  W.  Barnes  and 
others.    Decree  for  plaintiffs.    Defendant  Barnes  appeals. 

Reversed. 
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A.  McGee  Hx\ll  and  T.  P.  Jacobs,  for  appellant. 
E.  L.  Kobixsox  and  E.  B.  Sxodgrass,  for  appellees. 

Branxon,  Judge  : 

Eli  Carney  and  wife  made  a  lease  3d  February,  1898,  to  E.  H. 
Jennings  &  Brothers  for  oil  purposes  of  a  tract  of  land,  the 
lease  providing  that  the  lessee  should  give  to  the  lessors  one* 
eighth  part  of  the  oil  produced,  to  be  set  apart  in  the  pipe  line 
to  the  credit  t)f  said  Carney  and  wife  as  royalty  or  rent. 

Jennings  &  Brothers  bored  two  oil  wells  on  the  land,  getting 
oil,  which  was  run  into  the  pipe  lines  of  the  Eureka  Pipe  Line 
Company.  Before  operations  for  oil  production  were  begun 
Carney  and  wife,  6th  September,  1900,  made  a  deed  conveying 
to  George  V.  Barnes  all  the  oil  in  said  land  except  one  six- 
teenth ;  but  the  deed  recognized  the  existence  of  said  oil  lease 
to  Jennings  &  Bros.,  and  provided  that  if  that  lease  should 
expire  or  become  void  under  its  terms,  then  Barnes  should 
have  all  the  oil  with  the  right  to  produce  it  on  the  usual  terms 
of  leases  for  oil  and  gas  purposes.  Thus  the  deed  to  Barnes 
operated  to  give  him  half  the  eighth,  Carney  retaining  one 
half.  For  the  said  conveyance  Barnes  paid  Carney  a  bonus  of 
$3,000  cash,  and  the  deed  provided  that  Barnes  should,  within 
thirty  days  after  the  first  well,  and  thirty  days  after  the  second 
well  should  be  completed,  tubefl  and  tested  for  oil,  pay  to  Carney 
$2,000  for  each  well,  if  it  produced  ten  barrels  of  oil  per  day 
for  thirty  consecutive  days,  Carney  to  give  notice  to  Barnes  by 
writing  of  the  wells  being  drilled  and  the  amount  of  their  pro- 
duction. 

The  said  deed  from  Carney  to  Barnes  contained  this  clause: 
"If  said  grantee  shall,  as  he  may  do  at  his  option,  omit  to  pay 
the  said  sum  of  $2,000  for  the  first  well  within  the  time  afore- 
said, except  as  hereinafter  mentioned,  then  this  grant  shall  be- 
come as  absolutely  null  and  void  as  though  it  had  never  been 
made,  and  said  grantors  shall  retain  the  sum  above  mentioned 
as  full  liquidated  damages." 

As  above  stated  oil  was  produced  in  the  two  wells  bored  by 
Jennings  &  Bros.  As  to  the  quantity  there  is  conflict  of  evi- 
dence, some  of  it  tending  to  show  less  than  twenty  barrels  per 
day  and  some  of  it  showing  twenty-two  barrels  per  day.  Barnes- 
never  was  on  the  ground,  but  the  said  deed  to  him  from  Carney 
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was  taken  by  an  agent,  Umstead,  who  transacted  for  Barnes 
all  that  he  did  with  Carney  in  this  matter.  Carney  demanded 
of  Barnes,  who  lived  in  Ohio,  by  letters,  payment  of  the  $2,000 
for  each  of  the  wells  as  stipulated  in  the  deed  from  Carney  to 
Barnes,  Carney  claiming  that  the  wells  produced  over  ten  bar- 
rels of  oil  per  day  each  so  as  to  entitle  him  to  said  money  under 
his  deed.  Barnes  refused  to  pay  the  money,  claiming  that  he 
could  not  afford  to  do  so.  He  says  that  he  was  under  the  im- 
pression that  the  deed  required  the  wells  to  produce  thirty 
barrels  a  day  before  he  was  called  on  to  pay  the  money.  While 
the  matter  was  in  this  condition  Umstead  went  to  Carney  to 
make  some  compromise  and  told  Carney  that  Barnes  could  not 
afford  to  pay  $2,000  each  well,  and  proposed  a  compromise  by 
which  Barnes  should  pay  $2,000  instead  of  $4,000,  and  if  the 
third  well  should  be  drilled  producing  twenty  barrels  a  day  for 
thirty  days,  then  Carney  should  receive  $1,000  more.  This 
compromise  was  reduced  to  writing  and  was  signed  by  Carney 
and  wife  and  sent  to  Barnes  in  Ohio.  Barnes  refused  to  accept 
it,  and  returned  it  to  Umstead,  Barnes  claiming  that  no  com- 
promise was  necessary  as  the  wells  did  not  produce  oil  in  such 
quantity  as  to  demand  anything  from  him.  Carney  and  wife 
then  brought  a  suit  in  equity  against  Barnes,  Jennings  &  Bros, 
'and  the  Eureka  Pipe  Line  Co.  alleging  that  the  said  oil  wells 
had  produced  more  than  ten  barrels  each  for  thirty  days,  and 
that  though  they  thus  became  entitled  to  said  $2,000  for  each 
well,  yet  Barnes  had  refused  to  pay  the  same,  had  broken  his 
contract,  and  that  under  the  clause  of  the  deed  above  quoted 
the  deed  had  become  null  and  void  by  reason  of  the  refusal  of 
Barnes  to  pay  the  money.  The  bill  prayed  that  Jennings  & 
Bros,  disclose  when  each  of  the  wells  began  to  produce  oil,  and 
what  quantity  they  produced  per  day  for  thirty  clays  after  their 
completion,  and  what  amount  they  had  produced  since  they  be- 
gan to  produce  oil;  what  oil  from  the  wells  had  been  received 
by  Barnes,  and  what  oil  had  been  run  from  the  wells  into  the 
pipe  lines  of  the  Eureka  Pipe  Line  Co.  The  bill  alleged  that  a 
division  order  certifying  the  right  of  Barnes  to  one  sixteenth 
and  of  Carney  to  one  sixteenth  of  the  oil  had  been  issued  by 
said  Pipe  Line  Co.  and  it  prayed  that  that  company  file  a  copy 
of  it.  And  it  prayed  that  said  Pipe  Line  Co.  state  in  what 
proportion  the  oil  was  divided,  and  who  received  credit  thereof, 
and  state  the  times  when  Barnes  sold  oil  produced  from  the 
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wells,  and  what  he  received  therefor.  The  bill  also  prayed  that 
the  deed  from  Carney  and  wife  to  Barnes  be  declared  by  decree 
to  be  null  and  void,  and  that  the  court  ascertain  through  a 
commissioner  the  amount  of  oil  received  by  Barnes,  and  what 
oil  he  sold  from  the  wells,  and  what  money  he  received  therefor, 
and  that  a  money  decree  go  against  Barnes  for  money  arising 
from  his  sales  of  such  oil.  The  bill  also  praj'ed  that  the  Eu- 
reka Pipe  Line  Co.  be  enjoined  from  accounting  for  or  turning 
over  to  Barnes  the  oil  already  in  its  lines,  or  that  might  there- 
after come  into  its  lines  from  the  said  wells.  An  injunction 
was  granted. 

The  bill  prayed  also  for  general  relief.  Barnes  filed  an  an- 
swer to  the  effect  that  the  true  agreement  between  Carney  and 
wife  and  Umstead  as  agent  was  as  appears  in  the  deed  from 
Carney  and  wife,  except  in  one  particular,  that  is,  that  whereas 
that  deed  required  him  to  pay  $2,000  for  each  .of  two  wells  pro- 
ducing ten  barrels  per  day,  it  should  have  provided  that  the 
wells  should  produce  thirty  barrels  per  day;  that  the  said  deed 
should  in  that  place  read  "thirty  barrels "  not  "ten  barrels/* 
His  answer  states  that  he  was  engaged  in  the  business  of  buying 
oil  royalties  in  West  Virginia  and  elsewhere,  and  that  he  had 
blank  deeds  prepared  to  facilitate  the  execution  of  papers  show- 
ing ihe  purchase  of  royalty,  and  had  furnished  Umstead  with  a 
number  of  such  blanks,  and  that  Umstead  had  used  one  of  thoee 
blanks  in  said  transaction  with  Carney.  He  states  that  the  agree- 
ment between  Umstead  and  Carney  and  wife  was  in  that  respect 
for  wells  producing  thirty  barrels,  not  ten,  and  that  the  presence 
of  the  word  ten  in  said  deed  was  due  to  a  mistake  in  the  omis- 
sion to  strike  out  the  printed  word  "ten"  from  the  blank  and 
insert  in  its  place  the  word  "thirty."  The  answer  stated  that 
the  matter  was  overlooked  by  Umstead  and  also  by  said  Barnes 
when  the  deed  was  sent  to  him.  Barnes  stated  that  in  instruc- 
tion to  Umstead  he  directed  him  to  require  a  minimum  produc- 
tion from  thirty  to  thirty-five  barrels  per  day  for  thirty  days 
where  the  sum  of  additional  money  for  wells  was  of  the  amount 
specified  in  the  deed.  The  answer  further  states  that  the  terri- 
tory in  which  said  wells  were  bored  was  known  to  be  Gordon 
or  deep  sand  territory,  wherein  the  drilling  of  wells  would  cost 
$8,000  to  $10,000  each,  and  that  wells  producing  less  than  thirty 
barrels  per  day  would  be  unprofitable,  and  that  operators  under 
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leases  in  that  territory  would  refrain  from  drilling  therein,  and 
"that  wells  producing  more  than  thirty  barrels  would  induce 
operators  to  further  develop  the  territory,  and  that  the  payment 
•of  -$7,000  for  wells  of  less  than  thirty  barrels  capacity  would 
be  unreasonable.  The  said  answer  denied  that  Carney  had  ever 
given  him  notice  of  the  true  quantity  of  oil  produced  by  said 
wells  as  stipulated  in  said  contract.  Said  answer  averred  that 
the  actual  production  of  the  first  well  on  said  land  was  between 
sixteen  and  seventeen  barrels  per  day,  as  shown  by  the  reports 
of  the  Pipe  Line  Co.,  and  that  neither  the  first  nor  the  second 
well  produced  at  any  time  as  much  as  twenty  barrels  per  day 
•each.  Barnes  denied  that  the  said  deed  from  Carney  and  wife 
to  him  had  become  void,  and  denied  that  he  owed  anything  to 
Carney  and  wife  by  reason  of  the  said  wells,  and  he  prayed  that 
as  the  said  deed  from  Carney  and  wife  to  him  did  not  express 
the  true  agreement  between  them  and  him,  it  be  reformed  and 
the  word  "ten"  be  stricken  out  and  the  word  "thirty"  inserted 
in  its  place.  The  court  made  a  decree  which  declared  the  said 
deed  from  Carney  and  wife  to  be  null,  void  and  forfeited  on 
account  of  the  provisions  contained  in  it,  and  the  failure  of 
Barnes  to  comply  therewith,  and  denied  to  Barnes  the  reforma- 
tion of  the  said  deed  sought  by  his  answer,  and  referred  the ; 
cause  to  a  commissioner  for  a  report  as  to  the  oil  which  had 
been  received  by  Barnes  as  preparatory  to  a  decree  against  him 
on  that  account.  The  decree  perpetuated  the .  provisional  in- 
junction which  was  awarded  restraining  the  Pipe  Line  Co. 
from  turning  over  to  Barnes  oil  produced  from  said  wells,  and 
required  it  to  account  to  Carney  and  wife  for  all  oil  in  its  lines 
on  the  date  when  the  injunction  was  served  upon  it,  and  directed 
such  oil  and  all  oil  produced  in  future  from  the  wells  to  be 
•credited  by  the  Pipe  Line  Co.  to  Carney  and  wife,  and  declared 
Carney  and  wife  entitled  to  all  the  oil  in  the  lines  at  the  date 
of  the  injunction  or  thereafter  produced  going  to  Carney  and 
wife  under  their  said  lease  to  Jennings  &  Bros.  From  this  decree 
Barnes  has  appealed. 

Barnes  contests  the  jurisdiction  of  equity  to  entertain  this 
suit  alleging  that  Carney  and  wife  have  adequate  remedy  at 
law.  We  are  not  aided  with  any  authority  cited  upon  this 
proposition,  though  we  have  had  some  difficulty  with  it.  We 
have,  however,  concluded  that  equity  has  jurisdiction  for  the 
purpose  of  cancellation  of  the  instrument  that  is  attacked.   We 


Digitized  by 


Google 


586  Caeney  v.  Barnes.  [o£ 

find  in  6  Cyc.  286  that,  the  equitable  remedy  of  cancellation  is 
within  the  exclusive  jurisdiction  of  equity,  because  equity  court* 
are  alone  able  to  decree  ifc,  notwithstanding  the  facts  which  are 
the  occasion  for  cancellation  are  many  times  available  by  way 
of  a  law  action  or   defense.    Where   cancellation   is    the   only 
remedy  that  is  full  and  complete  for  all  the  purposes  which  may 
arise,  equity  cannot  be  denied  its  jurisdiction.    It  is  abundantly 
sustained.    In  Hyet  v.  Skull,  36  W.  Ya.  563,   this   Court   sus- 
tained equity  jurisdiction  to  cancel  a  promissory  note  given  by 
an  old  man  incapable  of  executing  .it.    Judge  Holt  said,  what 
will  appear  to  any  body  reading  the  books,  that  they  all  sus- 
tained the  jurisdiction  of  equity  for  cancellation  where  no  other 
remedy  is  adequate,  no  matter  how  guardedly  equity  may  exer- 
cise the  power  in  some  instances.    He  said  that  on  this  branch 
of  remedial  justice  there  is  a  wide  interlock  of  jurisdiction.    Xo 
matter  that  a  law  forum  will  administer  partial  relief.     It  is 
of  no  force  to  say  that  if  the  oil  wells  involved  in  this  case  pro- 
duce oil  sufficient  to  call  for  the  payment  by  Barnes  spoken  of 
in  the  deed,  and  he  refused  payment,  that  refusal  alone  worked 
the  nullification  of  the  deed,  and  it  became  at  once  void,  without 
any  decree.    It  was  once  thought  that  a  forged  deed  being  void, 
or   an   instrument    void    for   any   cause,   could   not   be  can- 
celed in  equity,  because  a  thing  already  void  need  not  be  ad- 
judged to  be  void,  but  its  voidness  may  be  shown  whenever  it 
comes  in  question;  but  that  idea  has  been  frequently  refuted 
in  equity,  and  it  is  now  well  settled  that  though  an  instrument 
be  void,  that  fact  does  not  oust  equity  of  its  jurisdiction  for 
cancellation.    Hoopes  v.  Devaughn,  43   W.   Va.   447;   HasMT 
v.  Sutton,  53  W.    Ya.    206;    Alexander    v.    Davis,.   42    Id. 
465,  467.    "Whatever  may  have  been  the  doubt  or  difficulties 
formerly  entertained  upon  this  subject,  they  seem  by  the  more 
modern  decisions  to  be  fairly  put  at  rest,  and' the  jurisdiction 
is  now  maintained  to  its  fullest  extenf.     And  these  decisions 
are  founded  on   the  true  principles  of  equity  jurisprudence, 
which  is  not  merely  remedial,  but  is  also  preventive   of  injus- 
tice.   If  an  instrument  ought  not  to  be  used  or  enforced,  it  is 
against  conscience  for  the  party  holding  it  to  retain  it,  since  he 
can  only  retain  it  for  some  sinister  purpose."     Story,  Eq.  sec- 
tion 700.    Mr.  Hogg  in  his   Equity   Principles   80,  puts  this 
healthful  jurisdiction  upon  logical,  sound  basis  in  saying  that  it 
rests  on  the  principle  of  quia  timet,  that  is,  equity  acts  because- 
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of  the  reasonable  fear  that  the  instrument  may  be  vexatiomsly 
or  injuriously  used  when  evidence  to  impeach  it  is  gone,  or  that 
it  may  be  already,  as  in  our  case,  clouding  title,  or  affecting  the 
interest  of  the  party.  He  says  that  the  jurisdiction  is  firmly 
established. 

There  is  no  jurisdiction  where  the  face  of  the  instrument 
speaks  its  voidness.  6  Cyc.  290;  18  Ency.  PL  &  Prac.  759; 
Stor$-,  Eq.  section  700.  Rich  v.  Braxton,  158  IT.  S.  375,  holds 
that,  where  the  face  of  a  deed  tells  its  voidness,  or -the  claimant 
under  it  must,  to  use  it,  inevitably  prove  facts  showing  it  to  be 
void,  equity  has  no  jurisdiction  to  cancel;  but  wrhere  evidence 
outside  the  deed  is  required  to  prove  it  void,  equity  jurisdiction 
is  conceded.  Such  outside  evidence  weuld  be  required  as  to  the 
deed  involved  in  this  caSe. 

Now,  it  is  true  that  these  principles  are  applied  to  instru- 
ments void  from  their  beginning,  which  never  had  any  force; 
whereas  the  deed  in  this  case  was  valid  when  executed,  and  only 
become  void  afterwards  by  reason  of  a  condition  subsequent 
incorporated  in  it;  but  what  difference  is  this?  It  has  become 
void,  and  there  is  just  as  much  danger  of  its  being  used  to  vex 
its  makers,  to  cloud  their  title,  to  put  them  in  danger,  to  injure 
the  sale  of  their  property,  as  if  it  had  been  void  from  the  first. 
What  the  party  needs,  and  what  equity  concedes  him,  is  a  formal 
adjudication  of  a  court  utterly  destroying  the  deed,  and  render- 
ing  it  ineffectual  in  future  whenever  relied  upon.  A  law  judg- 
ment cannot  do  so.  As  the  opinion  says  in  DeCamp  v.  Carncu- 
han,  26  W.  Ya.  839,  in  a  case  like  the  one  at  bar,  the  remedy 
is  not  so  full,  adequate  and  complete  at  law  as  in  equity.  The 
parties  will  be  obliged  to  rest,  if  the  Court  holds  that  the  deed 
sought  to  be  removed  as  cloud  on  the  title  is  void  and  cancels  it ; 
if  the  Court  refuses  to  cancel  because  the  deed  is  good,  they  must 
also  rest;  for  in  either  case  the  question  is  settled.  I  am  out- 
spoken to  say  that  I  have  always  favored  equity  jurisdiction  in 
such  cases,  because  it  gives  the  only  adequate  relief.  Partial,, 
incomplete  relief  a  court  of  law  may  give,  but  a  decree  in 
equity  wipes  away  the  dangerous  instrument,  takes  away  its 
life.  Is  this  not  a  plain  case  calling  for  equity  jurisdiction? 
If  Carney  were  entitled  to  relief,  how  could  he  get  it  at  law? 
Suppose  he  sues  Barnes  for  money  received  by  him  for  oil,  and 
sustains  his  action  because  the  deed  has,  by  its  terms,  come  to 
an  end,  and  he  recovers.    The  decision  would  likely  be  res  jvr 
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dieata  betwen  them  and  settle  that  the  deed  had  become  void 
when  pleaded  in  a  future  action  for  oil  later  produced;  but 
would  that  have  the  effect  of  preventing  Barnes  from  getting 
oil  in  future,  or  prevent  the  necessity  of  a  future  action,  or  be 
-effective  to  compel  Jennings  &  Bros,  to  pay  the  oil  in  future  to 
Carney,  or  compel  the  Pipe  Line  Co.  to  credit  him  with  it? 
They  not  being  parties  would  not  be  bound  by  these  judgment* 
What  Carney  wants  is  an  adjudication  which  will  bind  all  the 
parties,  and  show  that  the  deed  is  void  and  compel  Jennings  & 
Bros,  and  the  Pipe  Line  Co.  to  so  treat  it  and  refuse  to  give 
credit  for  any  oil  to  Barnes,  and  acknowledge  Carney  as  the 
owner  of  the  whole  royalty  oil.  You  could  not  make  the  Pipe 
Line  Co.  or  Jennings  &  Bros,  parties  to  an  action  by  Carney 
against  Barnes  for  the  money  produced  for  the  oil.  I  do  not 
see  that  the  Pipe  Line  Co.  could  be  sued  for  the  oil  by  Carney. 

The  judgment  of  recovery  of  money  by  Carney  against 
Barnes  might  be  introduced  as  evidence  of  Carney's  title  in  an 
action  b}r  him  against  the  Pipe  Line  Co.  in  trover,  detinue  or 
assumpsit,  granting  that  one  or  more  of  those  actions  would 
lie  against  the  Pipe  Line  Co.,  but  the  recovery  would  not  operate 
as  an  estopel  against  that  company.  Carney  wants  a  decree 
which  will,  at  one  stroke,  destroy  the  deed,  declare  his  right  to 
all  the  royalty,  and  compel  those  companies  to  recognize  his 
Tight,  making  the  decree  res  judicata  against  all  of  them.  To 
deny  chancery  jurisdiction  because  of  law  remedy  the  law  rem- 
edy must  be  as  complete  as  that  afforded  by  chancery.  Rich  v. 
Braxton,  158  IT.  S.  p.  407 ;  Hogg  Eq.  Principles,  5 ;  Nease  v. 
Ins.  Co.,  32  W.  Va.  283. 

Here  is  a  deed  passing  a  present  estate,  a  vested  estate,  con- 
taining a  condition  subsequent  to  defeat  the  deed  upon  the 
contingency  of  Barnes  failing  to  pay  money,  his  non-perform- 
ance of  a  material  condition.  Has  not  Carney  a  right  to  call 
upon  a  court  to  ascertain  and  declare  that  Barnes  has  not  per- 
formed that  condition,  and  not  leave  it  to  controversy  and 
doubt?  We  find  it  laid  down  in  6  Cyc.  288,  that,  "Xon-per- 
formance  by  the  defendant  has  occasionally  been  treated  as  a 
sufficient  ground  for  rescission  of  a  contract  by  decree  in  equity; 
but  the  weight  of  evidence  is  against  this  view.  Thus  a  con- 
veyance of  land  in  consideration  of  the  grantee's  agreement  to 
support  the  grantor  during  life  will  not,  according  to  the  weight 
of  authority,  be  canceled  for  the  mere  failure  to  fulfill  his  con- 
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tract,  unless  such  failure  amounts  to  the  breach  of  a  condition 
subsequent,  in  which  case  the  deed  may  be  canceled."  From 
this  we  may  understand  that  there  are  authorities  of  great  re- 
pute, cited  in  Cyc,  showing  that  even  where  a  paper  contains  a 
simple  obligation  on  a  party  to  do  a  certain  thing,  equity  will 
cancel  the  paper.  Among  the  cases  cited  is  Farmers?  Co.  v. 
Galesburg,  133  U.  S.  156,  where  a  contract  to  supply  a  city 
with  water  was  canceled  in  chancery  for  mere  failure  of  per- 
formance. 

But  in  this  case  there  is  a  positive  provision  in  the  deed  that 
non-compliance  shall  work  the  death  of  the  deed,  and  surely 
under  the  rule  stated  in  Cyc.  there  cannot  be  a  doubt  of  the* 
power  of  equity  to  cancel  the  deed  for  non-performance  with  a 
subsequent  condition,  which  by  that  deed,  in  express  words,  is 
to  end  it.  In  Pownal  v.  Taylor,  11  Leigh  172,  it  was  admitted 
that  if  a  covenant  in  a  deed  for  support  is  not  complied  with,, 
and  the  deed  provides  that  it  shall  become  null  on  that  account, 
it  would  be  avoided.  We  have  cases  in  Virginia  and  West  Vir- 
ginia holding  that  failure  to  comply  with  a  material  provision 
of  a  deed  is  often  ground  for  equity  to  cancel  it,  as  for  failure 
to  support  the  grantor.  Low  man  v.  Crawford,  40  S.  E.  17, 
99  Va.  688.  Wilfong  v.  Johnson,  41  W.  Va.  283,  cancels  a  deed 
for^upport  without  such  clause.  Goldsmith  v.  Goldsmith,  461 
W.  Va.  426,  cancels  a  deed  containing  a  forfeiture  clause.  In 
the  absence  of  a  clause  in  words  defeating  a  deed  for  non-com- 
pliance with  its  provisions,  I  would  limit  equity  jurisdiction  to 
cases  where  cancellation  affords,  in  the  particular  case,  the 
only  full  and  complete  relief.  In  this  case  the  deed  provides 
that  non-performance  shall  work  its  death,  and  I  have  no  doubt 
of  the  right  of  Carney,  if  he  had  good  cause,  to  appeal  to  equity 
to  give  him  the  only  full  relief  suitable  to  this  case. 

But  though  there  is  equity  jurisdiction,  we  hold  that  Carney 
and  wife  are  not  entitled  to  the  relief  they  ask.  We  are  of  the 
opinion  that  the  provision  of  ten  barrels  in  the  deed  does  not 
state  the  true  coatract  as  made  between  Umstead  and  Carney, 
and  that  it  ought  to  contain  the  word  "thirty"  instead  of  "ten." 
Carney  now  contends  that  the  contract  was  ten  barrels ;  but  his 
evidence  and  a  letter  from  him  are  inconsistent  with  this  posi- 
tion. He  says  that  a  few  days  before  the  execution  of  the  deed 
he  and  Umstead  made  the  contract;  that  Umstead  asked  him 
what  quantity  should  be  put  in  the  clause  specifying  the  quan- 
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"tity,  and  he  said  to  TJmstead  that  he  might  take  his  choice  of 
ten,  fifteen  or  twenty  barrels,  and  that  Umstead  said  he  would 
fix  that  when  he  came  back,  and  that  Umstead  left  ten  barrels 
in  the  contract  and  that  he,  Carney,  did  not  notice  it  until  he 
"later  looked  over  it.  Carney  does  not  say,  by  no  means  does  he 
:say,  that  there  was  a  distinct  agreement  for  ten  barrels.  He 
simply  says  that  Umstead  left  the  word  tan  in  the  contract 
without  his  knowing  it.  Strange  that  he  did  not  have  his  mind 
on  that  important  matter  so  as  to  tell  us  that  the  agreement 
was  for  ten  barrels,  if  in  fact  it  was.  I  repeat  that  Carney  does 
not  tell  that  ten  barrels  was  the  contract.  Carney  in  his  exam- 
ination in  chief  said  they  did  not  settle  on  any  number.  He 
also  said  that  lie  wa3  surprised  when  he  became  aware  that  the 
■contract  had  the  word  ten  in  it.  That  negatives  all  idea  that 
the  word  ten  had  been  agreed  upon.  On  cross  examination  he 
stated  that  he  got  a  copy  of  the  contract  from  Umstead  some 
months  after  its  execution  and  was  surprised  that  it  contained 
the  word  ten,  and  the  question  was  put  to  him,  "And  you 
thought  all  the  time  that  the  contract  contained  twenty  bar- 
rels ?"  and  he  answered,  "This  is  what  I  thought.  That  is  why 
I  wrote  Mr.  Umstead  that  letter/'  He  was  then  asked,  "you  con- 
ceded that  the  contract  should  rightly  contain  20  barrels  and 
be  the  contract?"  and  he  answered,  "We  talked  the  3  propo- 
sitions, 10,  15  and  20,  and  there  was  neither  proposition  set- 
tled down  on,  and  Mr.  Umstead  said  that  he  would  fix  that  when 
he  came  back,  and  he  did,  he  left  it  10  barrels,  and  I  didn't 
notice  that  in  the  contract  until  I  looked  over  it."  He  was 
then  asked,  "He  had  the  right  to  put  in  20  barrels  though?** 
and  he  answered,  "He  had  the  right  to;  I  would  not  have  ob- 
jected." Carney  wrote  Umstead  a  letter  reading  as  follows: 

"Silverhill,  May  1,  1901.  Mr.  Umstead  dear  sir  received  your 
letter  and  signed  that  paper  and  will  mail  it  today.  J  am  sur- 
prised in  regard  to  that  contract  for  I  was  sure  in  My  Own 
Mind  that  it  was  20  barrels  instead  of  30.  I  am  satisfied  that 
the  well  was  to  be  tested  for  30  days  and  the  production  20 
barrels  but  was  surprised  to  see  the  contract  not  changed  from 
10  to  20  I  wouldn't  argue  the  point  when  you  was  out  here  for 
I  thought  all  that  was  necessary  was  to  look  up  the  contract. 
Eli  Carney." 

That  was  written  when  he  sent  Umstead  the  compromise 
-contract.    All  this  shows  conclusively  that  ten  barrels  was  not 
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agreed  upon,  and  that  Carney  so  understood  it,  and  we  must 
therefore  eliminate  the  provision  of  ten  barrels  from  the  deed. 
Then  the  question  arises  what  shall  be  done  ?    Shall  we  say  that 
the  minds  of  the  parties  never  met  upon  the  subject  of  the 
quantity  of  oil  which  the  wells  were  to  produce  to  demand 
from  Barnes  the  additional  compensation  of  $2,000  per  well, 
and  cancel  the  contract  because  a  material  element  was  left  out, 
and  therefore  there  was  no  contract  ?    Or  shall  we  insert  a  quan- 
tity?   If  we  adopt  the  former  decision,  Carney  would  have  to 
refund  the  $3,00^,  and  Barnes  account  for  what  oil  he  got 
If  we  conclude  not  to  adopt  this  decision,  but  to  'reform  the 
deed  by  inserting  the  number  of  barrels,  what  number  shall  we 
insert?     Carney  says  he  thought  the  contract  said  twenty  bar- 
rels, but  he  does  not  say  that  was  actually  agreed  upon.    Urn- 
stead  swears  positively  that  thirty  was  the  number  agreed  upon. 
Though  this  is  denied  by  Carney,  the  evidence  of  Umstead  is 
to  be  preferred  to  that  of  Carney,  because  tne  claim  of  Carney 
"that  no  quantity  was  agreed  upon  is  very  unlikely.     It  is  un- 
likely that  they  would  omit  to  decide  upon  an  element  of  flie 
contract  so  important.    It  is  very  unlikely  that  Umstead  would 
not  be  particular  to  have  definite  understanding  about  a  matter 
on  which  such  a  large  sum  of  money  was  to  be  payable,  and  on 
which  Barnes  had  given  him  direction.     Carney  swears  to  no 
sum.    Umstead  swears  to  a  particular  sum.    Umstead  is  disin- 
terested, while  Carney  has  thousands  of  dollars  involved  and  is 
deeply  interested.    It  is  so  hard  to  believe  that  so  important  a 
matter  as  the  quantity  of  .oil  should  not  be  agreed  upon  when 
thousands  of  dollars  were  dependent  upon  it.     It  is  not  un- 
likely that  Umstead  forgot  to  strike  out  the  word  "ten"  from 
the   printed  form  and  insert  the  true  quantity  in  its  place. 
From  common  experience  we  can  realize  how  he  might  over- 
look that  little  word  ten.    And  it  is  so  improbable  that  Umstead 
would  pay  seven  thousand  dollars  for 'two  little  wells  of  ten 
or  even  twenty  barrels  production.     The  evidence  in  this  case 
shows  that  the  production  would  not  justify  that  price.     Um- 
stead had  instructions  not  to  pay  such  a  price  for  wells  of  less 
than  thirty  barrels  capacity.     This  induces  the  belief  that  he 
did  not  depart  from  instructions.    A  fact  which  goes  to  confirm 
Barnes'  claim  that  the  wells  must  yield  thirty  barrels  a  day  is, 
that  the  first  well  struck  oil  16th  March  and  Carney  wrote  Barnes 
29th  March  that  it  would  produce  40  to  50  barrels,  inducing  the 
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belief  that  he  wanted  to  produce  the  impression  that  it  exceeded 
thirty  barrels,  the  amount  Umstead  said  was  agreed  on.  He 
had  not  the  contract  then.  After  he  got  a  copy,  and  saw  the- 
ten  in  it,  he  wrote  a  second  letter  telling  Barnes  it  produced 
twenty  to  twenty-five  barrels.  So  we  hold  that  the  deed  should 
have  contained  the  word  thirty  instead  of  ten,  and  that  it 
should  be  reformed  accordingly.  Though  such  reformation  is- 
now  useless,  because  of  the  lapse  of  thirty  days  from  the  com- 
pletion of  the  wells,  we  will  decree  such  reformation,  and  re- 
verse the  decree  of  the  circuit  court  and  deny  the  plaintiffs 
the  relief  sought  by  their  bill  and  dismiss  their  bill  and  dis- 
solve the  injunction.  Reversed. 


CHARLESTON. 

Richards  v.  Railroad. 

Submitted  September  14,  1904.  Deckled  December  20, 1904. 

1.  Nuisance. — Railroad. — Damages. 

One  who  purchases  a  lot  near  an  existing  railroad,  and  sus- 
tains damages  from  its  negligent  construction  and  maintenance,. 
is  not  barred  of  recovery  of  damage  by  reason  of  the  fact  that 
the  railroad  had  already  been  constructed  before  his  purchase, 
(p.  593). 

2.  Nuisance. 

Action  by  one  coming  to  a  nuisance  for  damage  from  it  (p. 
593). 

Error  to  Circuit  Court,  Wood  County. 

Action  by  A.  S.  Richards  against  the  Ohio  Elver  Railroad 
Company.    Judgment  for  plaintiff.     Defendant  brings  error. 

Affirmed. 

J.  W.  Yaxdervort  and  Tax  Winkle  &  Ambler,  for  plaint- 
iff in  error. 

V.  B.  Archer  and  Wm.  Beard,  for  defendant  in  error. 

Braxxox,  Judge: 

A.  S.  Eichards  brought  an  action  against  The  Ohio  Hirer 
Bailroad  Company  to  recover  damages  to  a  house  and  lot  in 
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Williamtown  from  flood  water  of  the  Ohio  river,  charging  that 
the  negligence  of  the  Company  consisted  in  making  an  embank- 
ment for  its  road  in  a  street  in  front  of  his  house,  and  failing 
to  make  a  culvert  under  its  road  of  sufficient  capacity  to  allow 
the  flood  water  to  rise  equally  on  both  sides  of  the  embankment, 
causing  the  water  to  dam  up  against  the  embankment  and  flow 
over  and  down  from  it  with  heavy  fall  upon  the  lot,  and  barring 
the  outlet  of  the  water  accumulated  in  a  depression  between  the 
embankment  and  the  hill  in  the  subsidence  of  the  flood  equally 
with  the  subsidence  of  the  water  of  the  river,  causing  the  water 
to  stand  longer  on  the  lot  than  it  would  were  the  culvert  larger. 

There  was  a  judgment  on  demurrer  to  evidence  for  the 
plaintiff.  The  case  is  similar  to  the  case  of  Uhl  v.  The  Ohio 
River  Railroad  Company,  decided  this  term. 

I  do  not  think  it  necessary,  for  the  law  governing  the  case, 
to  write  an  opinion,  as  the  law  is  amply  laid  down  in  the  opin- 
ion by  Judge  Poffenbarger  in  that  case. 

There  is  a  feature  of  this  case  different  from  the  Uhl  Case. 
In  this  case  Eichards  purchased  his  property  after  the  railroad 
had  been  constructed.  This  is  merely  mentioned,  but  not  relied 
upon  as  a  defense.  Xo  authority  is  cited  upon  it.  It  is  not 
supposed  that  duty  of  the  company  to  put  in  a  proper  passage 
for  water  was  passed  from  Richards'  grantor  to  him ;  but  the  duty 
continued,  from  year  to  year,  as  between  the  company  and  any 
one  owning  the  lot,  it  being  no  less  the  duty  of  the  company 
to  protect  Eichards,  though  he  bought  after  the  construction 
of  the  railroad,  than  it  had  been  to  one  owning  the  lot  before 
and  after  such  construction.  As  the  construction  and  main- 
tenance of  the  railroad  was  pursuant  to  law,  we  cannot  say  that 
its  presence  was  per  se  a  nuisance;  but  its  negligent  construction 
and  maintenance  was  a  private  nuisance  in  nature  as  to  Eich- 
ards— the  same  in  effect  as  to  him  as  if  unauthorized,  because 
of  negligence.  The  authority  did  not  authorize  negligence. 
It  is  a  private  nuisance  in  such  case.  Jaggard  on -Torts,  788; 
Taylor  v.  Railroad,  33  W.  Va.  39. 

He  had  right  to  assume  that  the  duty  would  be  performed, 
and  was  not  in  any  way  bound  to  refrain  from  buying  a  resi- 
dence there  because  the  railroad  was  already  there.  If  one 
comes  to  a  nuisance,  that  does  not  debar  him  in  legal  proceed- 
ings for  harm  from  it,  or  to  restrain  it.    21  Am.  &  Eng.  Bncy. 


Digitized  by 


Google 


594  Trail  v.  Trail.  [56 

L.  691;  2  Jaggard  on  Torts,  section  236,  p.  774;  1  Wood  on 
Nuisances,  sections  76,  802.    The  same  principle  applies  in  this 
case. 
Judgment  affirmed. 

Affirmed. 


CHARLESTON. 

Trail  v.  Trail. 

Submitted  September  12, 1904.    Decided  December  20,  1904. 

1.  Decbee. — Appeal. — Time. 

A  decree  in  a  suit  by  an  executor  against  devisees  to  convene 
creditors  and  administer  the  assets  for  their  payment  made 
on  a  report  of  debts  by  a  commissioner,  which  decrees  debts 
against  the  estate  and  subects  its  lands  to  their  payment,  is  ap- 
pealable, and  mus*  be  appealed  from  within  two  years,  (p 
598). 

2.  Res  Adjudicata. — Creditor  of  Estate  Barred. 

A  bill  by  an  executor  to  administer  the  assets  of  his  testa- 
tor for  the  payment  of  debts  states  that  a  person  named  claims 
a  debt  against  the  estate  on  a  specific  demand,  and  such  person 
is  made  a  formal  party,  but  does  not  prove  his  claim  or  appear. 
A  decree  is  made  allowing  certain  debts,  but  not  his  debt,  and 
subjecting  the  estate's  land  to  their  payment  He  is  conclud- 
ed by  the  decree,     (p.  598). 

3.  Administration  of  Assets. — Priority  of  Debts  as  Decreed. 

Under  Code  of  1899,  chapter  86,  section  9,  if  a  creditor  of  an 
estate  of  a  decedent  fail  to  present  his  claim  before  a  decree 
upon  a  report  of  debts  allowing  debts  against  the  estate  and 
subjecting  lands  to  their  payment,  such  decree  bars  him  from 
claiming  participation  in  the  proceeds  of  such  lands  nntil  such 
decreed  debts  are  satisfied,     (p.  599). 

4.  Appeal. — Decree. — Appeal  from  Decree  Barred. 

When  appeal  from  an  appealable  decree  is  barred  by  time, 
an  appeal  from  a  later  decree  will  not  review  the  former  decree, 
and  the  later  decree  cannot  be  reversed  for  an  error  in  it  aris- 
ing from  following  the  former  decree,     (p.  600). 

Appeal  from  Circuit  Court,  Jefferson  County. 
Bill  by  George  W.  Trail  against  Alberta  Trail  and  others.  De- 
cree for  plaintiff,  and  defendants  appeal. 

Affirmed. 
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Jos.  Trapnell  and  Forrest  W.  Brown,  for  appellants. 
D.  B.  Lucas  and  MacDoxald  &  Beckwith,  for  appellee. 

Branno^  Judge  :  J 

George  W.  Trail,  executor  of  Charles  H.  Trail,  filed  his 
bill  in  the  circuit  court  of  Jefferson  county  against  the  divi- 
€ees  of  Charles  H.  Trail  and  various  creditors  of  Trail  to  settle 
the  accounts  of  said  executor,  convene  the  creditors  of  Trail,  and 
Ascertain  their  debts,  and  to  subject  the  real  and  personal  estate 
of  Trail  to  the  payment  of  his  debts.  The  court  referred  the 
rouse  to  a  commissioner  to  settle  with  the  executor,  to  report 
of  what  real  estate  Trail  died  seised  and  the  debts  due  from  him 
and  their  priorities.  The  commissioner  made  a  report  specify- 
ing the  real  estate  of  said  decedent,  and  numerous  debts  against 
him,  and  settled  the  accounts  of  said  executor,  and  reported  that 
there  was  no  personal  estate  to  satisfy  the  debts.  The  cause  was 
heard  upon  said  report,  and  a  decree  was  pronounced  against 
the  estate  for  the  payment  to  divers  persons  of  their  divers  debts, 
fixing  their  amounts  and  declaring  them  all  to  be  of  the  same 
class  as  to  the  assets  of  said  estate,  and  decreed  that  the  real 
•estate  reported  by  said  reporter  as  the  property  of  said  decedent 
be  sold  by  commissioners  appointed  for  that  purpose.  This  de- 
cree was  pronounced  12th  June,  1900.  Eugene  Baker  was  a  de- 
fendant to  the  suit,  the  bill  stating  that  he  claimed  a  debt  against 
Trail's  estate  by  reason  of  Trail  having  been  a  deputy  of  Baker, 
who  was  sheriff  of  Jefferson  county,  on  account  of  tax  bills  for 
-collection,  for  which  he  was  to  account  to  Baker.  The  report  of 
the  commissioner  did  not  report  any  debt  in  favor  of  Baker. 
Baker  did  not  except  to  the  report.  On  February  21,  1902,  Baker 
filed  a  petition  stating  that  Trail  had  been  his  deputy  as  sheriff 
and  received  tax  books  and  collected  taxes,  and  on  that  account 
he  was  indebted  to  Baker  in  a  sum  left  blank  in  said  petition, 
and  it  prayed  that  Baker's  debt  might  be  audited  and  paid  out  of 
the  estate.  On  the  2d  June,  1902,  he  filed  an  amended  petition 
setting  up  the  same  thing  as  to  the  indebtedness  and  claiming 
that  it  amounted  to  $2,880.25,  and  asking  its  payment  out  of  the 
assets  of  said  estate.  On  the  same  date  lie  filed  an  answer  setting 
up  his  claim.    He  filed  no  evidence  of  Trail's  indebtedness. 

The  sale  commissioner  proceeded  from  time  to  time  to  sell 
^different  pieces  of  real  estate  of  said  Trail,  and  made  several 
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reports  of  such  sale,  which  were  confirmed  by  the  court.  When 
the  commissioner  would  report  these  sales  at  different  times  the 
court  would  refer  the  matter  of  fixing  the  ratable  shares  or  divi- 
dends in  the  several  sale  moneys  of  the  various  creditors  whose 
debts  had  been  decreed,  requiring  of  the  commissioner  forthwith' 
reports.  This  was  done  because  there  were  several  sales  at  dif- 
ferent times  and  the  matter  of  percentage  payable  on  the  many 
debts  was  a  matter  of  somewhat  elaborate  calculation.  To  one  of 
these  reports  Baker  made  an  exception  because  the  commissioner 
had  failed  to  report  upon  his  claim,  the  court  having  on  21st 
February,  1902,  when  Baker's  petition  was  filed,  referred  it  to 
the  same  commissioner  to  report  upon  Baker's  demand.  By  a 
decree,  22d  August,  1902,  the  court  heard  the  cause  upon 
the  record  already  made  and  on  Bakers  petition,  amended  peti- 
tion and  answer,  and  the  forthwith  report  of  the  commissioner, 
Cleon  Moore,  apportioning  a  fund  in*  the  hands  of  the  sale  com- 
missioner arising  from  sale  of  a  part  of  said  realty,  and  the 
court  decreed  that  the  funds  in  the  hands  of  the  sale  commis- 
sioner should  be  distributed  to  the  creditors  whose  debts  had  been 
audited  by  the  former  decree  under  the  said  general  order  of  ref- 
erence, and  overruled  Baker's  exception  to  the  said  forthwith 
report.  Thus,  the  court  refused  to  allow  Baker  any  part  of  the 
assets  to  the  prejudice  of  those  creditors  who  had  proven  their 
demands  before  Commissioner  Moore  under  the  general  order 
of  reference,  and  whose  debts  had  been  allowed  against  the  es- 
tate by  the  said  decree  of  12th  June,  1900.  The  court  again 
directed  the  commissioner  to  take  proof  of  Baker's  demand,  and 
it  was  afterward  reported  by  a  commissioners  report,  filed  25th 
February,  1903,  at  $2,957.70.  It  was  ascertained  and  reported 
by  the  commissioner  that  the  property  of  said  decedent  was  not 
sufficient  to  pay  his  debts.  The  record  fully  discloses  that  fact. 
It  discloses  that  said  property  will  not  pay  the  debts  decreed  by 
the  decree  of  12th  June,  1900.  An  unsigned  petition,  said  in  the 
record  to  be  the  petition  of  James  E.  Watson  and  others,  was 
filed  in  the  case  22nd  August,  1902.  It  states  that  said  petition- 
ers had  joined  as  sureties  in  the  bond  of  Baker  as  sheriff,  and  that 
a  liability  had  been  found  to  exist  in  favor  of  the  state  and  County 
of  Jefferson  against  Baker  as  sheriff,  for  which  they  as  sureties 
would  be  liable,  and  that  thus  they  were  interested  in  having 
the  property  of  Trail,  because  he  was  Baker's  deputy,  applied 
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to  pay  a  liability  of  Trail  to  Baker  by  reason  of  Trail's  having 
been  Baker's  deputy — the  same  liability  specified  above.  They 
specified  no  amount  of  liability;  they  simply  prayed  that  fund 
in  the  case  arising  from  said  sale  of  Trail's  property  be  retained 
in  the  hands  of  a  receiver  to  await  the  liabilities  of  the  bondmen 
of  Baker.  By  the  said  decree  of  22d  August,  1902,  which  denied 
relief  to  Baker,  as  above  stated,  the  court  also  denied  relief  upon 
the  petition  of  said  bondmen  of  Baker.  Baker  died  pending 
the  suit  and  it  was  revived  against  his  administrator. 

By  the  decree  of  21st  February,  1900,  mentioned  above  as  or- 
dering a  reference  to  convene  creditors,  the  court  directed  the 
sale  of  a  certain  piece  of  the  realty  in  advance  of  any  conven- 
tion of  creditors,  and  that  property  was  sold  and  its  proceeds 
consumed  by  application  upon  a  debt  due  the  Bank  of  Harper's 
Ferry,  which  had  a  mortgage  thereon,  giving  it  a  preference  over 
other  creditors  as  to  the  property.  This  decree  was  made  be- 
cause some  of  the  parties  assented  to  it.  From  all  these  de- 
crees the  administrator  of  Eugene  Baker  and  James  E.  Watson 
and  others  joining  him  in  said  petition  have  appealed. 

The  objection  to  the  decree  selling  the  piece  of  property  in  ad- 
vance of  the  ascertainment  of  the  debt  is  based  on  the  ground 
that  a  decedent's  land  can  not  be  sold  until  there  has  been  such 
ascertainment.  This  is  true;  but  it  is  useless  to  say  more  about 
that  decree,  for  the  reason  that  later  decrees  are  barred,  and  it 
can  not  now  be  reversed,  as  appellants'  counsel  freely  admit,  it 
going  with  them. 

An  assignment  of  error  claims  that  it  was  error  to  confirm  the 
report  of  the  commissioner  auditing  the  debts,  which  excluded 
the  debt  of  Baker.  The  argument  is  that  the  court  should  have 
recommitted  it  to  inquire  into  the  debt  of  Baker,  though  the  re- 
port was  not  excepted  to  by  him,  it  appearing  that  there  was 
such  a  debt,  since  the  bill  alleged  it.  In  the  first  place  we  can 
not  affect  that  decree  because  it  dates  June  12,  1900,  and  the  ap- 
peal was  allowed  September  10,  1903,  and  therefore  the  appeal 
is  barred  by  the  statute  of  limitation  so  far  as  that  decree  is 
concerned.  It  is  argued,  however,  that  an  appeal  from  that  de- 
cree is  not  barred,  because  it  is  not  a  final  decree,  and  any  error 
in  it  is  to  be  remedied  under  an  appeal  from  a  later  decree,  as  it 
would  be  carried  into  the  subsequent  decrees,  which  are  within 
the  appeal  limit.    It  is  very  true  that  under  the  case  of  Stout  y. 
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Philippi,  41  W.  Ya.  339,  a  non-appealable  decree  is  carried  for- 
ward to  the  date  of  a  later  appealable  decree,  and  is  reviewable 
upon  an  appeal  from  the  later  decree.  But  the  fault  in  this  posi- 
tion is,  that  that  decree  of  June  1*2,  1900,  is  essentially  an  ap- 
pealable decree,  because  it  confirms  the  commissioner's  report 
auditing  debts  against  the  estate,  ascertains  these  debts  against 
it,  and  specifies  to  whom  they  are  going,  and  declares  the  assets 
liable,  and  directs  the  sale  of  the  real  estate  to  pay  those  debts. 
That  decree  settled  the  rights  of  the  parties.  For  the  claim 
that  this  is  not  an  appealable  decree  we  are  cited  to  Hooper  v. 
Hooper ,  29  W.  Va.  276.  That  case  repels,  rather  than  sustain?, 
the  position  that  the  decree  is  non-appealable. 

That  case  holds  that  a  decree  which  sustains  exceptions  to  a 
commissioner's  report  and  recommits  it  is  not  appealable.  Of 
course  not,  because  it  decides  nothing ;  but  that  is  not  to  say  that 
a  commissioner's  report  not  excepted  to  and  carried  into  an  actual 
decree  fixing  the  rights  of  the  parties  is  not  appealable.  The 
opinion  virtually  says  that  it  is  a  final  decree.  Appellant  com- 
plains that  the  court  did  not  recommit  the  report.  Why  should 
it  have  done  so  ?  Was  not  Baker  a  party  ?  Did  he  not  fail  to  ex- 
cept to  the  report  ?  He  thereby  waived  any  objection  to  it.  Keck 
v.  AUender,  37  W.  Ya.  201.  It  does  not  appear  that  he  moved 
a  recommital,  and  if  he  had  done  so  the  court  ought  not  to  have 
granted  it,  because  he  had  had  his  day  before  the  commissioner, 
and  had  presented  no  evidence  to  sustain  his  claim.  It  did  not 
appear  that  he  had  any  debt.  The  commissioner  would  not 
have  been  warranted  in  reporting  it,  because  there  was  no  evi- 
dence to  prove  its  existence  or  its  amount.  The  bill  did  not  do 
so.  It  simply  stated  that  Trail  had  been  Baker's  deputy  and 
had  tax  bills  for  collection,  and  that  Baker  had  presented  his 
claim  to  him.  This  feature  of  the  bill  was  only  a  suggestion 
that  Baker  and  others  claimed  debts  against  the  estate.  The 
bill  did  not  say  a  word  about  their  justness  or  amount.  How 
could  a  commissioner,  without  evidence,  predicate  a  report  of 
Baker's  debt  upon  that  bill  ?  The  debt  was  peculiarly  one  un- 
liquidated. 

Xow,  as  to  the  action  of  the  court  in  denying  Baker  partici- 
pation along  with  decreed  creditors  in  the  real  assets  of  Trail. 
I  think  the  decree  is  final  upon  Baker's  demand.  His  demand 
was  specified  in  the  bill.  He  was  a  party.  He  did  not  except. 
The  decree  ignored  his  demand  and  thus  disallowed  it;  in  effect 
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it  decided  against  his  demand.  On  general  principles  of  res 
judicata,  without  reference  to  the  Code,  section  9,  chapter  86, 
I  think  that  Baker  would  be  barred.  He  was  made  a  party. 
The  bill  stated  that  he  claimed  to  be  a  creditor  on  a  specified 
demand.  He  could  have  proven  it  under  the  pleadings.  Not 
having  done  so,  he  is  concluded  by  decree  alone,  on  common  law 
principles;  for  if  the  suit  is  such  that  a  party  might  have  had 
the  matter  disposed  of,  he  is  concluded.  Rogers  v.  Rogers,  37 
W.  Ya.  407 ;  Bierne  v.  Ray,  49  Id.  129 ;  Sheets  v.  Selden,  7 
Wallace  476.  His  claim  was  involved  in  the  suit  far.  enough  to 
make  that  decree  bar  his  demand,  for  reason  above  stated.  But 
the  matter  does  not  rest  alone  on  the  principle  of  res  judicata 
outside  the  statute.  I  think  it  clear  that  the  Code,  chapter  86, 
section  9,  bars  Baker's  claim,  as  it  says  when  there  has  been  a 
convention  of  the  creditors  of  a  dead  man's  estate  before  a  com- 
missioner according  to  that  chapter,  and  the  court  decrees  "a 
distribution  of  the  proceeds  of  such  real  estate  among  such  of 
the  creditors  as  shall  have  shown  themselves  entitled  thereto; 
which  decree,  so  made,  shall  be  a  bar  to  the  claim  of  any  creditor 
of  the  deceased  who  has  failed  to  present  the  same  to  the  com- 
missioner as  required  by  said  notice,  except  that  if  a  surplus  re- 
main after  such  distribution,  the  creditor  so  failing  may  share 
in  the  same  upon  proving  his  claim  at  any  time  before  a  final 
decree  is  made  in  such  suit."  Xow,  the  import  of  that  statute 
is  plain,  its  letter  plain,  its  purpose  plain.  A  debtor  dies;  it  is 
to  the  interest  of  his  creditors  and  heirs  that  his  estate  be  wound 
up  at  once.  The  statute  gives  these  creditors  notice  to  appear 
before  the  commissioner.  Certain  ones  appear  and  prove  their 
debts,  and  others  fail  to  do  so.  A  decree  is  rendered  for  the 
debts  reported,  and  the  property  is  declared  liable  to  such  debts. 
That  moment  those  creditors  have  fixed  and  vested  rights  upon 
the  property,  by  the  force  and  effect  of  a  decree  settling  the  rights 
of  all  the  parties  interested  as  creditors  in  that  estate,  which 
rights  cannot  be  afterwards  displaced  at  the  instance  of  negli- 
gent creditors.  Such  a  decree  is  a  decree  of  distribution  of  the 
assets  among  the  decreed  creditors,  because  it  says  just  what 
debts  are  to  be  paid  out  of  the  assets;  it  tells  us  just  what  the 
assets  are  to  pay,  and  after  decrees  do  but  execute  the  decree 
fixing  the  rights  of  the  party;  after  decrees  only  apply  the  as- 
sets upon  the  principles  marked  out,  settled  and  fixed  by  the 
first  decree.     It  is  that  decree  which  works  the  distribution  in 
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a  legal  point  of  view;  for  when  the  special  commissioner  later 
•sells  the  land  he  is  told  by  the  decree  confirming  the  sale  to  pay 
the  proceeds  of  the  sale  to  the  creditors  entitled  under  the  former 
decree ;  the  later  decree  cannot  make  any  other  application  than 
that  adjudged  in  the  former  decree.  If  this  be  not  so,  then  long 
after  negligent  creditors  may  come  in  and  demand  that  the  dili- 
gent creditors  pay  back  money  received  under  the  former  decree. 
We  must  construe  the  words  "may  decree  distribution"  in  the 
light  of  our  statute  making  appealable  a  decree  "adjudicating 
the  principles  of  a  cause."  A  decree  that  does  this  is  a  decree  of 
distribution  under  the  statute.  Any  decree  fixing  debte  and 
charging  the  assets  with  them  is  a  decree  of  distibution  under 
this  statute.  It  is  an  appealable  decree,  I  think  a  final  decree 
and  must  be  appealed  from  within  two  years.  Lehman  v.  Hinr 
ton,  44  W.  Va.  1 ;  Core  v.  S trickier,  24  Id.  689 ;  Buster  v.  Hol- 
land, 27  Id.  510.  It  is  in  vain  to  rely  on  appeal  from  later  de- 
crees than  the  main  decree  of  12th  June,  1900,  as  they  are  only 
sequences  from  it — they  only  paid  out  money  on  debts  allowed 
by.  If  even  the  later  decrees  were  erroneous,  the  error  came 
from  that  decree,  and  as  appeal  from  it  was  barred,  and  it  can- 
not be  reviewed,  later  decrees  executing  it  cannot  be  reversed. 
Buster  v.  Holland,  27  \Y.  Ya.  510.  But  I  see  no  error  in  that 
decree.  Appeal  from  later  decree  cannot  review  that  decree,  as 
it  is  appealable  and  appeal  from  it  barred  by  lapse  of  two  years. 
Therefore,  we  hold  that  the  decree  of  12th  June,  1900,  is  an 
effectual  bar  against  Baker's  demand.  The  same  may  be  said 
as  to  the  petition  of  Watson  and  others,  for  similar  reasons.  We 
have  several  times  held  that  a  decree  fixing  liens  upon  a  living 
man's  realty  and  subjecting  it  in  a  judgment  lien  suit  under 
Code  chapter  139,  section  7,  bars  a  judgment  not  presented  until 
after  such  decree.  Benson  v.  Snyder,  42  W.  Ya.  223;  Bensemer 
v.  Fell,  35  Id.  15.  For  the  point  in  hand  these  statutes  are  sim- 
ilar, having  the  same  end  in  view.  It  is  suggested  that  a  differ- 
ence exists  between  the  two  statutes  from  the  fact  that  as  to  a 
dead  man's  estate  the  Code  says  the  court  "may*'  decree  a  dis- 
tribution upon  the  report  of  debts  whereas  the  other  statute 
says  "shall"  decree.  Xow  this  statute  was  made  for  the  benefit  of 
creditors,  and  the  law  is  that  when  this  tford  "may"  is  in  a 
statute  made  for  the  benefit  of  persons  it  is  not  simply  permis- 
sive, but  mandatory  or  compulsory.  20  Am.  &  Eng.  Encyc.  L- 
(2d  Ed.)  237.    It  cannot  be  that  when  a  report  has  been  made 
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in  a  creditor's  suit  after  due  notice  and  the  case  is  ready  for 
hearing,  and  the  creditors  entitled  to  have  their  debts  decreed, 
a  public  court  of  the  country  has  an  option  to  postpone  it, 
unless  cause  be  shown  therefor.  None  was  shown  in  this  case. 
Delay  was  not  even  asked. 

As  to  the  exception  to  Moore's  forthwith  report.  That  was 
only  a  report  touching  the  dividends  payable  out  of  part  of  the 
proceeds  of  sale  to  the  creditors  under  the  former  decree.  That 
was  no  report  of  debts.  That  report  was  not  subject  to  such 
an  exception.  Exception  should  have  been  made  to  the  first 
report,  but  it  was  neglected.  And  even  at  that  date  there  was 
not  a  particle  of  proof  of  Baker's  debt.  It  is  complained  that 
the  commissioner  failed  to  report  on  Baker's  claim  as  directed 
by  the  court  and  went  on  to  decree  to  creditors  dividends  out 
of  the  sale  moneys.  It  is  said  the  court  should  have  recom- 
mitted the  report  and  we  are  cited  King  v.  Burdett,  44  W.  Va. 
561.  The  answer  is,  this  was  a  report  of  dividends  only.  The 
rights  of  the  parties  had  been  decreed  already,  before  Baker's 
petition  was  filed.  If  the  debts  had  not  been  decreed  there 
might  be  some  force  in  the  suggestion  that  the  report,  I  mean 
the  forthwith  report  of  dividends,  should  have  been  recommit- 
ted. Such  was  the  case  in  the  case  of  King  v.  Burdett.  That 
case  is  wholly  without  force  in  this  instance.  It  is  useless  to 
tell  us  that  the  Code,  chapter  85,  section  3,  provides  that  the 
real  estate  of  a  decedent  shall  be  assets  for  the  payment  of 
debts  and  all  lawful  demands  against  his  estate  in  the  order  in 
which  personal  assets  are  to  be  applied,  and  that  after  preferred 
debts  such  assets  go  to  all  other  debts  ratably,  or  to  cite  us  to 
section  3,  chapter  86  making  the  real  estate  of  a  decedent  liable 
for  debts.  Those  provisions  only  declare  the  liability  of  real 
-estate  and  fix  the  order  for  payment  of  debts;  but  they  do 
not  change  or  apply  to  a  decree  which  has  already  ascertained 
what  debts  shall  be  paid.  Those  statutes  tell  a  court  how  debts 
that  are  reported  shall  be  decreed ;  but  they  do  not  give  ground 
to  overthrow  a  decree  already  passed  at  the  instance  of  a  party 
who  has  failed  to  prove  his  case.  We  do  not  think  section  26, 
chapter  87,  Code,  relates  to  the  ease.  It  applies  to  ex  part* 
.settlements  in  the  probate  court,  not  to  a  creditors'  suit  in  a  cir- 
cuit court.  I  add  that  it  was  right  to  allow  Baker  to  prove  his 
debt  before  a  commissioner,  so  as  to  have  a  decree  against  the 
♦estate  or  a  surplus,  should  one  appear;  but  that  did  not  say  it 
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was  to  prejudice  debts  already  decreed.  For  these  reasons  we 
dismiss  the  appeal  as  to  the  decrees  of  21st  February,  1900,  May 
1,  1900,  June  12,  1900,  June  4,  1901,  as  appeal  from  them  is 
barred  and  affirm  the  decrees  of  February  25,  1902,  August  22r 
1902,  and  February  25,  1903. 

Affirmed. 


CHARLESTON. 

I  M  ooa  Speidel  Co.  v.  Warder. 

c56    408 

I  Mare  Submitted  Xovember  30,  1904.  Decided  December  20,  1904. 

1  56      sot! 

\*%4       508J  !•      Justice's  Jurisdiction. — Domestic  Corporation,  where  sued. 

—  A  justice  has  jurisdiction  of  an  action  for  money  against  a 

domestic  corporation  either  in  the  county  of  its  principal  office, 

or  in  the  county  where  the  cause  of  action  arose,  if  service  of 

process  can  be  made  in  that   county   on   a   director   or  other 

officer  or-  agent  of  the  corporation,  whether  the  person  served 

resides  therein  or  not,  and  the  return  of  service  need  not  show 

that  he  resides  therein,     (pp.  603i  604). 

2.  Execution  from  Circuit  Coubt  on  Justices'  Judgment. — Consti- 

tution. 

Section  118,  chapter  50,  Code,  allowing  a  transcript  of  a  Judg- 

,    ment  of  a  justice  to  be  filed  in  the  office  of  a  circuit  court,  and 

execution  to  be  issued  thereon,  does  not  violate  the  provision  of 

the  Constitution  requiring  the  amount  for  jurisdiction  of  the 

circuit  court  to  exceed  fifty  dollars,     (p.  609). 

3.  Statute  Construed,  how. 

Inconsistent  clauses  in  the  same  section  of  a  statute.    Which 
prevails?     (p.  608). 

Petition  by  the  Joseph  Speidel  Grocery  Company  for  writ  of 
prohibition  to  Hugh  Warder  and  others. 

Writ  denied. 
A.  W.  Burdette,  for  petitioner. 
Ira  E.  Bobixson,  for  respondents. 

Braxxox,  Judge: 

Hugh  Warder  sued  The  Joseph  Speidel  Grocery  Company,  a 
West  Virginia  corporation,  before  J.  O.  Jaco,  a  justice  of  Tay- 
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lor  county,  on  a  money  demand,  and  on  2d  April,  1904,  the 
justice  rendered  a  judgment  by  default  against  said  Grocery 
Company  for  $32.20  and  $2.25  costs.  Warder  filed  a  transcript 
of  his  judgment  in  the  clerk's  office  of  the  circuit  court,  and 
caused  an  execution  to  issue  to  the  sheriff  of  Ohio  county,  where 
is  the  principal  office  of  said  corporation,  and  the  said  Grocery 
Company  moved  the  circuit  court  to  quash  the  execution,  but 
Jhe  motion  was  overruled.  The  summons  in  said  action  was 
served  on  an  agent  of  said  corporation  in  said  county  of  Taylor, 
the  return  showing  that  the  president,  cashier,  treasurer  or 
other  chief  officers  were  absent  and  not  found  in  Taylor  county, 
and  that  the  agent  resided  therein.  The  said  corporation  now 
applies  to  this  Court  for  a  writ  of  prohibition  against  said 
justice,  said  Warder  and  the  circuit  court  of  Taylor  county  to 
prohibit  them  from  further  enforcing  said  judgment.  The 
theory  on  which  the  prohibition  is  asked  is,  that  there  was  no 
jurisdiction  of  said  action  in  Taylor  county,  because  the  said 
corporation  kept  its  principal  office  in  the  county  of  Ohio,  where 
alone  it  can  be  sued. 

As  to  suits  before  justices  chapter  50  of  the  Code  is  the  sole 
fountain  and  guide  to  the  exercise  of  the  jurisdiction  of  their 
courts.  They  are  courts  of  limited  jurisdiction.  They  have  no 
jurisdiction  save  that  given  by  chapter  50.  In  section  16  we 
find  the  answer  to  the  above  question  as  to  justice's  courts.  "The 
civil  jurisdiction  of  a  justice  shall  not  extend  to  any  action, 
unless  the  cause  of  action  arose  in  his  county,  or  the  defendant, 
or  one  of  the  defendants,  reside  therein,  or  being  a  non-resi- 
dent of  the  State,  is  found,  or  has  property  or  effects,  within  fhe 
county/'  That  section  prohibits  a  civil  suit  in  any  county  not 
in  it  designated.  It  is  that  section  which  designates  the  county 
for  a  civil  aetion  before  justices.  This  section  covers  suits 
against  a  domestic  corporation,  because  it  has  a  residence  in 
that  county  in  which  it  keeps  its  principal  office.  It  can  there- 
fore be  sued  in  the  county  where  it  has  that  office,  in  transitory 
actions.  "There  is,  therefore,  no  difficulty  in  holding  that,  for 
the  purposes  of  jurisdiction,  procedure,  litigation  affecting  a 
corporation,  and  the  taxation  of  its  personal  property,  it  may  be 
taken  to  reside  where  its  chief  office  is."  Its  residence  is  where 
it  exercises  corporate  functions.  1  Thomp.,  Corp.  section  689. 
I  repeat  that  section  16  points  out  the  place  of  suit;  section  34 
does  not  give  place  of  suit,  but  is  designed  only  to  provide  for 
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service  of  process.  The  heading  in  the  Code  above  section  32, 
" Service  of  process  and  notices/'  shows  that  the  design  is  only 
to  provide  for  service  of  process,  not  to  give  place  of  jurisdic- 
tion. Under  section  16  suit  may  be  in  either  the  county  of  the 
principal  office  ©r  of  the  cause  of  action. 

I  cannot  see  how  we  can  disregard  the  provision  in  section  16 
that  a  justice  of  the  county  of  the  cause  of  action  shall  have 
jurisdiction.  A  corporation  is  surely  included  within  that  sec- 
tion. A  natural  person  is,  and  so  is  a  corporation.  That  sec- 
tion would  give  the  Taylor  county  justice  jurisdiction,  because 
the  cause  of  action  arose  therein.  Having  thus  jurisdiction  in 
Taylor  county,  the  next  requisite  is  service  of  process.  That  is 
a  different  thing  from  the  place  of  jurisdiction.  It  is  true  that 
a  justice's  summons  cannot  go  out  of  his  county  for  service,  but 
the  place  of  service  cannot  be  said  to  give  jurisdiction,  though 
it  must  be  in  the  same  county.  Section  34  of  the  Code  as 
amended  and  re-enacted  in  chapter  9,  Acts  1903,  tells  us  as  to 
service  of  process  from  a  justice's  court  against  corporations. 
It  reads  as  follows :  "Unless  otherwise  specially  provided  such 
process  or  order,  and  any  notice  against  a  corporation,  may  be 
served  upon  the  president,  cashier,  treasurer  or  chief  officer 
thereof,  or  if  there  be  no  such  officer,  or  if  he  be  absent,  on  any 
officer,  director,  trustee  or  agent  of  the  corporation,  at  its  prin- 
cipal office  or  place  of  business,  or  in  any  county  in  which  a 
director  or  other  officer,  or  any  agent,  of  said  corporation  may 
reside,  or  any  officer  or  agent  of  said  corporation  in  the  county 
in  which  the  property,  land  or  other  thing  in  controversy  may 
be,  or  in  any  county  where  the  cause  of  action  arises.  But 
service  at  any  time  may  be  made  upon  any  corporation  in  the 
manner  prescribed  for  similar  proceedings  in  the  circuit  court." 
It  is  broad  enough  to  cover  a  suit  either  in  the  county  wherein 
is  the  principal  office,  or  the  county  in  which  the  eause  of  action 
arose,  because  it  declares  that  the  process  may  be  served  in  any 
county  where  the  cause  of  action  arose  by  serving  it  on 
eertain  persons,  including  an  agent  of  the  corporation,  as 
in  this  case.  When  that  section  provides  for  service  not 
only  in  the  county  of  the  principal  office  on  certain  offi- 
cers, or  in  default  of  them  on  certain  persons  at  its  prin- 
cipal office,  and  then  adds,  in  order  to  widen  the  scope  of  service, 
that  it  may  be  served  on  a  director  or  ether  officer  or  as^it  *n 
"any  county  where  the  cause  of  action  arises,"  it  is  difficult  io 
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nee  how  there  can  be  any  doubt  of  the  right  to  sue  in  the  county 
where  the  cause  of  action  arose,  as  well  as  in  the  county  of  the- 
principal  office.  We  cannot  think  that  the  law  makers  would 
authorize  a  suit  in  both  counties,  as  they  did  in  section  16,  and 
then,  when  making  a  statute  for  service  of  process  to  effectuate 
the  jurisdiction  given  by  that  section  16,  would  fail  to  make  it 
co-extensive  with  the  demands  of  section  16.  We  must  look  at 
both,  and  make  section  34  of  the  same  scope  of  section  16,  as 
ite  words  allow  us  to  do  so,  in  order  to  carry  out  the  jurisdiction 
given  by  section  16.  It  is  suggested  that  it  is  only  when  the 
president,  cashier,  treasurer,  chief  officer  or  any  other  officer,, 
director,  trustee  or  agent  cannot  be  found  in  the  county  of  the 
principal  office,  that  suit  can  be  brought  in  the  county  of  the 
cause  of  action;  but  that  would  put  a  limitation  upon  juris- 
diction contrary  to  section  16,  which  gives  the  plaintiff  choice 
to  sue  either  where  the  cause  of  action  arose  or  the  defendant 
resides.  We  cannot  suppose  that  the  legislature  designed,  after 
giving  the  choice  in  either  county,  to  condition  that  choice 
upon  not  finding  certain  officers  in  the  county  of  the  principal 
office. 

Said  section  34  is  a  remedial  statute,  designed  to  facilitate 
and  further  the  remedy,  not  to  narrow  the  jurisdiction  given 
by  the  general  grant  in  section  16.  Suppose  we  give  to  section 
34  the  construction  asked  of  us,  and  say  that  suit  must  be 
brought  in  Ohio  county,  if  any  of  the  officers  named  can  be 
found.  This  would  practically  deny  all  jurisdiction  in  the 
county  where  the  cause  of  action  arises;  never  could  suit  be 
brought  there.  That  would  compel  one  in  Jefferson  county 
having  a  contract  with  a  corporation,  and  a  cause  of  action 
growing  out  of  it,  to  go  to  the  other  end  of  the  State  for  relief. 
The  corporation  has  sent  its  agent  to  Jefferson  county,  and 
made  its  contract  there,  and  the  legislature  thought  that  as  the 
corporation  chose  to  make  the  contract  there,  it  was  nothing 
but  right  that  it  should  be  sueable  there.  The  corporation  is 
not  permitted  to  be  sued  in  any  county,  but  only  in  two  coun- 
ties. To  sue  it  in  the  county  of  its  act  is  not  harsh.  Section  2, 
chapter  123,  Code,  allows  a  corporation  to  be  sued  in  the  circuit 
court  of  a  county  in  which  the  cause  of  action  arises,  if  you 
can  get  service  on  it;  so  in  a  justice's  court.  The  law  in  both 
cases  points  where  and  on  whom  service  is  to  be.  Why  not  allow 
it  in  one  case  as  well  as  another  ?    A  corporation  can  be  sued  in 
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the  count}'  where  the  cause  of  action  arose,  if  you  can  get  service 
there.    The  case  of  Harrow  v.  Ohio  River  Co.,  38  W.  Ya.  711, 
supports  this  view  in  holding  that  section  34  authorizes  service 
on  an  agent  in  the  county  where  the  suit  is  brought.    All  that 
this  case  requires  us  to  decide  on  the  record  as  it  is,  as  to  the 
place  for  suit,  all  that  we  do  decide,  is  that  there  was  jurisdic- 
tion before  a  justice  of  Taylor  county  under  section  16,  because 
the  cause  of  action  arose  in  that  county,  and  that  section  34 
gives  the  means  of  service  of  the  summons  in  that  county-    I 
will  add,  as  it  may  not  be  without  some  benefit  in  future,  some 
thoughts  or  questions  which  have  occurred  to  my  mind  touching 
section  34.    Up  to  -1903,  as  the  legislature  of  that  year  thought, 
section  34  was  defective,  or  not  sufficiently  broad.    I  am  inclined 
to  think,  at  present,  that  the  first  part  of  section  34,  down  to 
the  words  "or  in  any  county  in  which"  was  designed  to  direct 
the  service  of  process  only  in  actions  in  the  county  of  the  prin- 
cipal office,  and  the  balance  in  the  county  of  the  cause  of  action. 
The  fact  that  a  trustee  is  made  a  person  for  service  under  one 
clause,  and  left  out  in  the  other  tends  to  confirm  this  view. 
In  other  words,  you  might  sue  in  the  county  of  the  principal 
office  and  make  service  in  that  county  on  the  president,  cashier, 
treasurer  or  other  chief  officer,  or  if  there  were  none  such,  or 
he  be  absent  from  the  county,  service  might  be  made  on  a 
director,  trustee  or  agent  at  the  principal  office  or  place  of  busi- 
ness.   Or  the  action  might  be  brought  in  the  county  of  the  cause 
of  action,  provided  a  director  or  other  officer  or  agent  reside  in 
that  county  so  that  service  could  be  made  upon  him;  but  he 
must  reside  in  that  county.    Xo  matter  that  the  cause  of  action 
arose  in  that  county.     That  would  give  jurisdiction,  but  you 
must  also  get  a  director,  officer  or  agent  residing  in  that  county 
for  service  of  the  summons.     This  was  in  the  opinion  of  the 
legislature  too  narrow  a  limitation  on  the  right  to  sue  in  the 
county  of  the  cause  of  action.     It  thought  that  as  the  right  was 
given  by  section  16  to  sue  where  the  cause  of  action  arose,  process 
was  too  much  hampered  by  making  it  a  condition  of  suit  there 
that  a  director  or  other  officer  or  agent  must  have  his  permanent 
residence  there,  and  that  the  right  of  suit  in  that  county  onght 
to  exist,  though  the  director,  officer  or  agent  was  not  a  resident 
there,  and  in  1003  there  were  added  to  section  34  after  the 
words  "may  reside,"  the  words  "or  any  officer  or  agent  of  said 
corporation  in  which  the  property,  land  or  other  thing  in  con- 
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troversy,  may  be,  or  in  any  county  where  the  cause  of  action 
arises."  My  inclination  is  to  think  that  before  the  act  of  1903 
an  action  could  be  in  the  county  of  its  cause,  if  an  officer  residing 
in  it  could  be  found  for  service  of  process.  Take  detinue  for  a 
horse.  I  cannot  think  that  it  would  be  confined  to  the  county 
of  the  principal  office  before  the  act  of  1903.  Suppose  the 
horse  was  not  in  that  county,  but  in  another.  The  detention 
would  give  action  in  that  other  county,  if  you  could  get  service 
in  it  on  a  person  specified  in  section  34  residing  in  that  county. 
So  in  case  of  a  money  demand.  I  cannot  think  the  amendment 
of  1903  has  really  added  anything  to  the  jurisdiction,  or  given 
it  in  a  county  where  there  was  none  before;  but  it  has  autho- 
rised, in  the  county  of  the  cause  of  action,  service  of  process  on 
"any  officer  or  agent,"  though  not  residing  in  that  county;  it 
has  dispensed  with  his  residence  there.  I  think  that  before  the 
net  of  1903  you  could  serve  on  an  agent  a  summons  in  an  action 
in  the  county  where  the  cause  of  action  arose,  if  he  reside  there; 
but  under  the  act  of  1903  he  can  be  served  in  that  county, 
though  not  residing  in  it.  Anyhow,  this  act  of  1903  gives  the 
clear  right  to  serve  process  in  the  county  where  the  controversy 
of  properly  is,  or  cause  of  action  arose.  The  act  makes  that 
clear. 

It  is  suggested  that  the  act  of  1903  has  left  section  34  just  as 
it  was  before.  I  cannot  think  the  act  is  without  an  effect.  I 
am  sure  it  has  dispensed  with  residence  in  the  county.  I  see  no 
other  change.  Here  we  come  across  a  question.  It  will  be 
asked  how  this  can  be  when  the  words,  "or  in  any  county  in 
which  a  director  or  other  officer  may  reside,"  are  re-enacted  in 
section  34.  Are  those  words  to  be  ignored?  They  are.  Before 
the  act  of  1903  they  were  to  be  regarded  and  followed.  They 
demand  that  the  person  served  reside  in  the  county.  If  we 
still  regard  those  old  words  in  the  section,  what  becomes  of  those 
words  coming  last  in  the  section,  those  latest  enacted,  that  is,  the 
words  "or  any  officer  or  agent  in  the  county  in  which  the  prop- 
erty, land  or  other  thing  in  controversy  may  be,  or  any  county 
where  the  controversy  arises."  Before  1903  the  words  demanded 
that  the  person  served  reside  in  the  county,  and  in  1903  the 
legislature  amended  by  authorizing  service  on  the  same  persons, 
so  only  that  they  be  served  in  the  county,  leaving  out  all  de- 
mand that  they  reside  in  it.  There  is  irreconcilable  conflict. 
We  must  look  for  the  intent.     Are  we  not  justified  in  saying 
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that   the  legislature   intended  to  allow  service   in   the   county 
where  the  cause  of  action  arose  without  requiring  the  person 
served  to  reside  in  that  county?    Was  not  that  the  intent?    A* 
the  law  allowed  suit  in  that  county,  was  it  not  the  intent  to  make 
it  effectual  by  making  service  on  an  agent  there  good,  wherever 
he  might  reside  ?    Would  there  not  be  as  good  reason  'to  expect 
that  the  agent  would  let  the  corporation  know  of  the  suit  ,though 
he  did  not  reside  in  the  county,  as  if  he  did  ?    I  have  said  that 
these  two  clauses  are  inconsistent.    Which  shall  prevail?    The 
law  answers :   "Where  there  is  an  irreconcilable  conflict  between 
different  parts  of  the  same  act,  the  last  in  order  of  position 
must  control."    26  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  619.      "So 
it  has  always  been  the  rule  that  when  different  provisions  of  a 
statute,  all  passed  at  the  same  time,  could  not  be  reconciled,  the 
one  that  came  last  in  point  of  position  must  prevail.     And 
this  was  upon  the  theory  that  effect  should  always  be  given  to 
the  latest  rather  than  to  earlier  expression  of  the  legislative 
will,  presumption  being  that  the  latter  part  of  the  statute  was 
last  considered."    People  v.  Dobbins,  73  Cal.  257.    See  Bacon's 
Abridgement,  227;  In  re  Richards,  C.  C.  A.,  96  Fed.  935.    The 
words  "may  reside"  were  in  section  34  before  1903.    The  words 
allowing  service  on  "any  officer  or  agent  of  said  corporation  in 
any  county,"  were  added  in  1903,  without  any  provision   as  to 
residence.    So,  not  only  for  the  reason  that  those  words  are  last 
in  the  statute,  but  also  because  they  were  last  enacted,  are  they 
to  be  controlling.    The  section  is  badly  drawn.    The  draftsman 
of  the  act  of  1903  may  have  erroneously  thought  that  the  office 
of  that  section  was  to  fix  the  place  of  action,  and  that  the  section 
gave  suit,  not  only  in  the  county  of  the  office,  but  in  any  county 
whatever  in  which  a  director,  officer  or  agent  might  reside,  and 
intended  to  let  that  remain  so,  and  to  add  for  a  place  of  action 
any  county  wherein  any  such  person  could  be  served.    The  con- 
sideration as  to  residence  of  the  party  served  is  not  material  a9 
to  the  county  in  which  suit  may  be  brought,  that  being  fixed 
by  section  16.     It  is  only  material  in  ascertaining  whether  the 
person  served  must  reside  in  the  county  of  service,  and  in  ascer- 
taining whether  under  section  38  the  return  must  show,  if  the 
action  be  Glsewhere  than  in  the  county  of  the  principal  office, 
that  the  person  served  reside  therein.    I  think  the  act  of  1903 
has  repealed  this.    I  will  not  say  whether  it  has  repealed  the 
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necessity  of  showing  in  the  return  the  residence  where  the  action 
is  in  the  county  of  the  office. 

Another  reason  suggested  for  the  writ  of  prohibition  is,  that 
the  Constitution  limits  the  jurisdiction  of  the  circuit  court  to 
cases  wherein  the  amount  in  controversy  is  over  fifty  dollars,  and 
that  section  IIS,  chapter  50,  Code,  allowing  a  transcript  of  a  jus- 
tice's judgment  to  be  lodged  in  the  clerk's  office  of  the  circuit 
court,  and  execution  to  be  issued  from  that  office,  is  unconstitu- 
tional. The  circuit  court  tries  nothing.  The  case  has  ended  in 
a  final  judgment  before  the  justice:  The  only  matter  left  is 
execution*  of  the  judgment,  which  is  ministerial,  not  the  exer- 
cise of  judicial  function.  The  Constitution  refers  to  judicial  ac- 
tion. The  petition  raises  the  question  of  Chadduck'S  agency  by 
denying  it,  whilst  the  answer  asserts  it,  and  Speidel's  affidavit 
denies  it.  The  return  of  service  states  that  Chadduck  was  an 
agent.  The  return  cannot  be  attacked  in  a  collateral  proceed- 
ing, if  at  all,  for  this  cause.  McCoy  v.  McWhorter,  47  W.  Va. 
150.  Who  is  an  agent  fdr  service  ?  What  must  be  the  character 
of  agency?  These  questions  do  not  arise.  As  the  return  states 
that  Chadduck  was  agent  the  question  really  does  not  arise. 

Prohibition  refused. 

Writ  Denied. 

Poffexbarger,  President,  (concurring) : 

Nothing  in  this  case  calls  upon  us  to  say  the  amendment  to 
section  34  of  chapter  50  of  the  Code  dispenses  with  the  neces- 
sity of  the  agent's  residence  in  the  county  in  which  service  is  to  be 
had,  for  it  is  undisputed  that  the  person  served  in  this  instance 
does  reside  in  the  county  of  Taylor.  I  do  not  think  we  ought 
to  go  beyond  the  case  made.  Hence  I  do  not  concur  in  so  much 
of  the  opinion  and  syllabus  as  announces  the  proposition  that 
section  38  of  chapter  50  of  the  Code  is  repealed  by  the  amend- 
ment to  section  34  of  that  chapter.  My  own  views  on  that  ques*- 
tion  are  withheld  because  I  do  not  tlwnk  it  is  before  this  Court 
now  for  decision  or  discussion. 
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CHARLESTON. 

Liskey  r.  Snyder. 

r*        6l0i 

*&      M  Submitted  November  16,  1904.  Decided  December  20,  1904. 

rig     180  1.       Judicial  Sale. — When  Purchase  Construed  as  Mortgage. 

'  A  purchase  of  real  estate  at  a  judicial  sale  by  strangers  to 

the  proceeding  and  a  contemporaneous  re-sale  thereof  by 
them  to  the  debtor  by  an  executory  contract  in  writing,  where- 
by he  is  charged  with  a  certain  sum  in  addition  to  the  amount 
for  which  it  sold  at  the  judicial  sale,  all  in  pursuance  of  a 
prior  verbal  contract,  though,  in  form,  a  purchase  of  the  land, 
Is  regarded  in  equity  as  a  loan  of  money  on  the  land  as  secur- 
ity, and  the  rights  of  the  parties  are  determined  by  the  princi- 
ples governing  the  relation  of  mortgagor  and  mortgagee,  (p. 
622). 

2.  Mortgagee  and  Mortgagor. — Equity  of  Redemption. — Burden  of 

Proof. 

Where  a  mortgagee  has  obtained  from  the  mortgagor  a  re- 
lease of  his  equity  of  redemption,  the  burden  is  upon  him  to 
show  that,  in  obtaining  it,  his  conduct  was  in  all  things  fair  ana 
frank  and  that  he  paid  for  the  property  what  it  was  worth,  (p. 
622). 

3.  Equity  of  Redemption — Release   of  Redemption   Fraudulent, 

when. 

If,  in  such  case,  it  be  shown  that  the  mortgagee  induced  the 
act  of  conveyance  or  release  by  any  indirection  or  obliquity  of 
conduct,  such  as  an  assurance  that  it  is  desired  for  some  pur- 
pose other  than  to  bar  redemption  and  that  it  shall  not  do  so. 
and  that  there  was  no  consideration  for  it  except  the  original 
debt,  the  release  will  be  set  aside  in  equity,     (p.  623). 

4.  Mortgage. — Expense  of  Loan  not  Usurious. 

Reasonable  expenses  by  the  lender  in  making  a  loan,  such  as 
those  incident  to  inspection  of  the  land  offered  as  security  and 
examination  of  the  title  tnereto,  incurred  at  the  instance  and 
request  of  the  borrower  and  upon  his  promise  and  undertaking 
to  pay  the  same,  may,  upon  full  and  clear  proof,  be  allowed 
him  and  will  not  render  the  debt  usurious,     (p.  641). 

5.  Mortgage. — Bill  to  Redeem. — Costs. 

Upon  a  bill  by  a  mortgagor  to  redeem,  the  costs  of  the  suit 
are  to  be  decreed  against  him,  unless  he  establishes  a  prior  ten- 
der of  the  amount  due  on  the  mortgage,     (p.  641). 

Appeal  from  Circuit  Court,  Randolph  County. 

Bill  by  Robert  Liskey  and   others   against   Sampson  Snyder 
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and  others.     Decree   for  plaintiffs,   and  defendant   Sampson 
Snyder  appeals. 

Reversed. 

Scott,    Cobb    &    Maxwell,    Mollohan,    McClixtic    & 
Mathews,  and  L.  Hansford,  for  appellant. 

C.  W.  Dailey,  Erskixe  &  Allison,  Winfield  Legget,  W. 
B.  Maxwell,  and  W.  S.  Lurty,  for  appellees. 

POFFENBARGER,  PRESIDENT : 

Sampson  Snyder,  being  the  owner  of  a  large  amount  of  real 
estate,  consisting  of  several  tracts  of  land  situate   in  Randolph 
county,  and  indebted  in  a  sum  exceeding  $16,000.00,  for  which 
his  lands  had  been  decreed  to  be  sold,  applied  to  Robert  Liskey, 
John  W.  Liskey  and  W.  H.  Rickard,  all  of  Harrisonburg,  Vir- 
ginia, for  a  loan  of  sufficient  money  to  pay  off  the  debts.    This 
application  was  made  in  the  latter  part  of  the  year  1898,  and 
resulted  in  an  arrangement  whereby  the  land  was  to  be  permitted 
to  go  to  sale  and  be  purchased  by  Rickard  and  the  Liskeys,  but 
to  remain  in  the  possession  of  Snyder  under  a  contract  of  pur- 
chase from  Rickard  and  the  Liskevs  at  a  price  $3,000.00  in  ex- 
cess of  the  purchase  money,  under  the  judicial  sale,  and  to  be 
paid  by  Snyder  in   four  installments,   to  become   due   in  six, 
twelve,  eighteen  and  twenty-four  months,  respectively.     This 
arrangement  was  consummated  on  the  23rd  day  of  January, 
1899,  when  the  lands  were   sold   to   Rickard   and   the   Liskeys 
under  the  decree  of  sale,  for  the  sum  of  $16,600,  of  which  $1,666 
was  paid  in  cash  and  for  the  residue  of  which  four  notes  of 
$3,748.50  each,  payable  in  six,  twelve,  eighteen  and  twenty-four 
months   from  date,  were  executed.    On  the  same  day,   Rickard 
and  the  Liskeys  entered  into  a  contract  under  seal  whereby 
they  sold  the  land  to  Snyder  for  the  sum  of  $19,660,  of  which 
$6,164.50  was  to  be  paid  in  six  months  from  the  tlate  of  the 
contract  and  the  residue  in  three  equal  installments  payable  in 
twelve,  eighteen  and  twenty-four  months  from  date,  all  bear- 
ing interest.    By  this  contract  Snyder  bound  himself  to  pay,  in 
addition  to  these  notes,  the  expenses  of  Rickard  and  the  Liskeys 
in  coming  to,  and  returning  from,  Beverly,  and  such  attorney's 
fees  as  they  had  paid,  or  agreed  to  pay,  in  connection  with  the 
purchase;  also  to  keep  the  builidngs  on   the   real   estate   fully 
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iasured,  to  commit  no  waste,  and  to  pay  off  and  discharge  the 
taxes  assessed  on  the  land  and  keep  the  taxes  paid  thereon 
until  the  contract  of  sale  should  be  fully  executed.  It  was  fur- 
ther provided  that  upon  the  payment  of  all  the  purchase  money, 
the  vendors  should  execute  a  deed  to  Snyder  with  special  war- 
ranty, and  that  the  provision  against  waste  sheuld  not  prohibit 
Snyder  from  making  sale  of  any  of  the  timber  on  the  land  with 
the  consent  of  the  vendors,  and  applying  the  proceeds  on 
the  purckase  money.  At  the  same  time  a  deed  of  trust  was  exe- 
cuted by  Sampson  Snyder  and  one  John  YT.  Snyder,  conveying 
a  lot  of  personal  property  to  secure  the  payment  of  the  notes 
executed  by  Sampson  Snyder  for  the  purchase  money  specified 
in  the  contract  of  sale,  and  in  said  contract  it  was  agreed  that, 
if  Snyder  should  fail  to  comply  with  the  terms  of  the  contract 
of  sale  and  the  provisions  of  the  deed  of  trust,  then  the  vendor? 
should  have  the  right  "to  enter  upon  and  take  possession  of  the 
property"  mentioned  and  described  in  the  contract.' 

The  record  shows  three  letters  written  by  Snyder  to  W.  H. 
Eickard,  bearing  date  December  28,  189S,  and  January  5  and 
11,  1899,  representing  that  $15,000  or  $16,000  would  relieve 
the  land,  and  appealing  to  Eickard  to  obtain  a  loan  of  that 
amount  for  him  and  offering  the  land  as  security.  On  the  11th 
day  of  January,  1S99,  Eickard  wrote  Snyder,  saying  he  had 
seen  several  gentlempn  whom  he  could  interest  in  Snyder's  be- 
half and  that  he  felt  certain  that  if  the  property  was  worth 
what  Snyder  had  said  it  was,  and  $15,000  would  make  tie  title 
clear,  they  would  buy  it  at  the  price  of  $15,000  and  resell  it  to 
him  and  give  him  an  extension  of  time  for  such  an  advance  as 
was  reasonable,  but  they  would  not  go  security  nor  lend  money 
out  of  the  State  of  Virginia.  Further  on  in  the  letter,  it  is 
said,  "Of  course  you  would  have  to  pay  more  for  the  property, 
say  $'l?O0X).,,  There  is  no  controversy  as  to  the  amount  of  the 
advance,  but  it  is  insisted  by  Snyder  that  this  transaction,  al- 
though an  absolute  sale  on  its  face,  was  in  fact  a  mere  loan  of 
money  by  Eickard  and  the  Liskeys  ami  that  the  papers  executed 
must  be  regarded  as  constituting,  iir  ^fluity,  a  mortgage  sour- 
ing the  repayment  of  the  money.  Snyder  insists  that  he  paid 
off  some  debts  and  reduced  the  amount  charged  upon  the  laBd 
to  the  sum  of  $16,600  for  the  express  purpose  of  bringing  the 
indebtedness  within  such  limits  as  would  induce  the  purchasers 
to  take  the  land  as  a  security  for  their  advancement  to  hiin,  and 
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also  that,  in  pursuance  of  an  understanding  with  them,  he,  on 
the  clay  of  sale,  represented  to  persons  intending  to  become  bid- 
ders that  the  purchase  by  Rickard  and  the  Liskeys  would  be 
made  for  his  benefit.  These  claims  of  Snyder's  are  controverted, 
but  it  is  not  denied  that  the  purchase  was  made  with  intent  to 
resell  to  Snyder  at  an  advance  of  $3,000,  nor  that  this  intention 
was  effectuated. 

Snyder  having  failed  to  meet  the  payments  as  provided  in 
the  contract  of  sale,  an  agreement  under  seal  was  made  on  the 
6th  day  of  October,  1899,  between  Rickard  and  the  Liskeys  on 
one  side  and  Snyder  and  his  wife  on  the  other  whereby,  in 
consideration  of  one  dollar  and  that  Rickard  and  the  Liskeys 
surrender  unto  Snyder  the  bonds  and  deed  of  trust  aforesaid, 
Snyder  and  his  wife  released  all  their  right  and  title  to  said  real 
estate  and  also  all  claims  and  demands  against  the  vendors  or 
said  property  as  growing  out  of  any  tr£isaction  whatever,  and 
it  was  further  provided  that  "neither  party  hereto  shall  have  any 
claim  or  demand  against  the  other  as  growing  out  of  the  transac- 
tions of  January  23',  1899."  On  the  same  day  another  contract 
under  seal  was  executed,  whereby  Rickard  and  the  Liskeys 
leased  the  real  estate  to  Snyder  for  a  period  of  one  year,  Snyder 
agreeing  to  pay  them  $600  as  balance  due  on  rent  for  the  pre- 
ceding year  and  $1,200  as  rent  for  the  year  expiring  October 
5,  1900,  the  receipt  of  all  which  rent  was  thereby  acknowledged 
as  having  been  paid  by  the  sale  by  Snyder  to  the  Liskeys  of  20 
two-year-old  cattle  and  20  one-year-old  cattle  and  ten  steer 
calves,  all  on  the  premises  and  stated  to  be  in  the  possession  of 
the  Liskeys,  and  in  addition  thereto  an  open  expense  account 
of  $78.76.  By  this  contract,  Snyder  and  wife  obligated  them- 
selves to  keep  the  above  named  cattle  on  the  premises  free  of 
charge  for  twelve  months,  to  take  care  of  the  property,  to  pay 
all  back  taxes  for  the  years  1897  and  1898  and  the  taxes  for 
1899,  the  latter  to  be  paid  by  lessors  at  end  of  the  year,  to 
make  such  repairs  to  buildings  and  fencing  and  to  cut  such 
brush  etc.,  as  should  be  agreed  upon  by  the  parties,  and  keep 
a  correct  account  for  final  settlement.  The  final  clause  of  this 
agreement  reads  as  follows :  "It  is  further  agreed  by  first  par- 
ties that  if  second  parties  will  take  good  care  of  premises  as 
above  mentioned  that  they  shall  on  Oct.  5,  1900,  by  the  repay- 
ment   of   $1,86S.?6,  repurchase  the  personal    property,    cattle, 
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herein  described  as  having  been  gold  to  first  parties  Oct.  oth, 
1899." 

On  Oct.  1,  1900,  five  days  before  thje  expiration  of  the  lease, 
the  following  receipt  and  agreement  iras  executed  by  Riekard, 
the  Liskeys  and  Snyder  and  his  wife,  W.  H.  Riekard  signing  for 
Robert  Liskey  and  Sampson  Snyder  for  Mrs.  Snyder : 

"Received  of  Sampson  Snyder  and  Elizabeth  Snyder  seven 
hundred  and  eight,  78-100  dollars,  paid  as  follows:  $62.95  in 
pasturing  C.  T.  Painter's  cattle;  $108.85-100,  do  D.  C.  Reherd; 
$60.40,  do.  J.  W.  Liskey,  and  the  delivery  of  eleven  cattle  for 
$476.85,  all  to  be  applied  as  a  credit  upon  rent  due  to  October 
6,  1900,  or  to  be  credited  to  Sampson  Snyder  and  Elizabeth 
Snyder  on  their  rental  contract,  dated  October  6,  1899.  It  is 
the  purpose  and  intent  of  all  the  parties  hereto  that  the  above 
credits  are  to  be  applied  toward  redeeming  the  cattle  as  men- 
tioned in  the  contract  of  rental  dated  October  6th,  1899,  and 
6igned  by  Robert  Liskey,  W.  H.  Riekard,  John  Liskey,  Sampson 
Snyder  and  Elizabeth  Snyder,  and  this  receipt  is  to  be  used  in 
connection  with  said  contract." 

On  the  20th  day  of  October,  1900,  two  other  papers  were 
executed.  One  was  a  receipt  to  Snyder  for  sixty-eight  cattle 
at  the  price  of  $1,990.26,  to  be  credited  on  the  rental  under  the 
contract  of  October  6,  1899,  and  on  the  rent  for  an  extension 
of  the  lease  to  March  1,  1901,  which  extension  was  made  by 
another  paper,  executed  on  the  20th  day  of  October,  1900,  fix- 
ing the  rent  for  the  time  of  the  extension  at  the  gross  sum  of 
$425.  The  account  between  Snyder  and  the  other  parties  a? 
stated  by  Mr.  Riekard,  who  seems  to  have  kept  the  account* 
between  the  parties,  charges  Snyder  with  $2,225.00  rent,  $437.- 
77  back  taxes,  and  $67.76  balance  of  expense  account,  total 
$2,730.53,  and  credits  him  with  $709.05,  as  of  October  1,  1900, 
and  $1,990.26,  as  of  October  20,  1900,  total  $2,699.31,  leaving 
a  balance  due  from  Snyder  of  $31.22.  Snyder  files  an  account 
against  the  other  parties,  amounting  to  $2,861.57,  most  of  the 
items  of  which  are  included  in  the  account  as  tated  by  Riekard. 
The  state  of  this  account  is  not  important  aad  need  not  be 
settled  here,  but  it  is  referred  to  as  showing  the  relation  of  the 
parties  and  their  transactions  with  reference  to  the  land  form- 
ing the  subject  of  this  controversy,  and  as  tending  to  cast  some 
light  upon  the  real  question  in  the  cause. 
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In  some  of  these  transactions,  one  D.  C.  Keherd  participated, 
although  he,  Kickard  and  the  Liskeys  all  deny  that  he  had  any 
interest  in  them  until  sometime  in  December,  1893.  For  some 
time  prior  to  the  judicial  sale  of  these  lands,  Snyder  had  grazed 
stock  for  Keherd,  Bickard  and  the  Liskeys.  One  of  Snyder's 
letters  asking  for  aid  was  addressed  to  Bickard  and  Behercl  and 
the  latter  was  consulted  by  Bickard  in  his  effort  to  raise  the 
money.  The  release  of  October  6,  1,899,  was  written  and  signed 
at  Snyder's  chouse  and  Beherd  was  there  and  knew  that  some 
papers  were  being  prepared,  but  denies  that  he  was  in  the  room 
or  knew  the  character  of  the  papers  or  what  conversations  were 
had.  Afterwards,  on  or  about  December  20,  1899,  aocording  to 
his  statement,  he  purchased  a  one- fourth  interest  from  Bickard 
and  the  Liskeys  in  whatever  title  they  had  to  the  land. 

Early  in  March,  1901,  Beherd  and  John  AY.  Liskey  went  to 
Snyder's  home  for  the  purpose  of  taking  possession  of  the  land, 
taking  with  them  a  man  whom  they  expected  to  occupy  the 
residence  and  take  control  of  the  lands  for  them.  Snyder  re- 
fused to  give  them  possession  and,  on  the  19th  day  of  March, 
1901,  Beherd,  Bickard  and  the  Liskeys  presented  their  bill  in 
equity  to  the  judge  of  the  circuit  court  of  Bandolph  county, 
setting  forth  their  purchase  of  the  lands  and  resale  thereof 
to  Snyder,  Snyder's  release  and  the  two  leases  executed,  under 
which  Snyder  was  holding  as  their  tenant,  alleging  the  expi- 
ration of  the  leases,  Snyder's  refusal  to  give  possession,  his 
insolvency,  the  annual  rental  value  of  the  land  to  be  not  less 
than  $1,200,  their  necessity  of  having  immediate  possession  by 
reason  of  their  having  about  400  head  of  cattle  which  they  in- 
tended to  pasture  on  the  land,  and  the  commission  of  waste 
by  Snyder  in  that  he  had  a  sawmill  on  the  land  and  had  cut 
and  manufactured  timber  from  the  land  into  lumber  of  the 
value  of  six  or  seven  hundred  dollars  and  was  continuing  to 
take  the  timber  from  the  land;  and  praying  that  Snyder  be 
enjoined  from  cutting  any  timber  on  any  of  the  land,  from 
manufacturing  the  same  into  lumber,  from  removing  the  same 
from  the  land  or  selling  it,  from  cultivating  any  of  the  land, 
pasturing  it,  cutting  hay  upon  it,  gathering  and  disposing  of 
the  fruit,  exercising  actual  ownership  over  it,  collecting  or 
receiving  rent  from  any  of  the  occupants  of  the  land  and  from 
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renting  or  leasing  any  part  of  the  land,  and  for  general  relict 
An  injunction  was  awarded. 

Snyder  answered  the  bill  setting  forth  the  facts  hereinbefore 
stated  and  claiming  that,  although  the  transaction  of  January 
23,  1899,  was,  on  its  face,  a  contract  of  sale,  it  was,  in  reality, 
a  loan  from  Rickard  and  the  Liskeys  to  him,  he  having  agreed 
to  pay  them  $3,p00  for  the  use  of  their  money.  As  to  the 
release  executed  Octobei  6,  1899,  he  averred  that,  at  the  time 
it  was  executed,  it  was  expressly  understood  and  agreed  that 
it  was*  not  to  work  a  relinquishment,  in  any  respect,  of  his 
rights  as  owner  of  the  lands,  or  to  make  sale  of  the  timber 
thereon  for  the  purpose  of  raising  money  with  which  to  pay 
for  the  land.  The  principal  allegations  of  the  answer  in  respect 
to  the  lease  are  as  follows:  "That  sometime  about  October 
6th,  1899,  plaintiffs,  Robert  Liskey,  John  W.  Liskey  and  W.  H. 
Rickard,  came  to  the  respondent,  at  bis  home  near  Harman, 
far  from  his  counsel,  and  requested  him  to  give  them  a  state- 
ment by  which  they  could  more  effectually  raise  money  to  carry 
oh  business  enterprises  which  they  had  then  before  them,  and 
claimed  that  they  would  stand  by  the  contract,  as  stated  in 
Exhibit  'E'  in  plaintiff's  bill,  and  would  allow  him  all  the  time 
necessary  to  repay  said  loan,  and  would  allow  even  more 
time  if  he  would  execute  the  statement  than  otherwise;  they 
also  represented  that  they  wished  to  take  in  a  partner  to 
strengthen  their  standing  and  promote  their  business ;  they  also 
represented  that  they  had  engaged  or  were  about  to  engage  in 
some  large  business  enterprises  which  would  require  a  great 
deal  of  money,  and,  on  that  account,  they  woul8  be  obliged  to 
borrow  large  sums  of  money.  And  they  claimed  and  repre- 
sented that  while  they  did  not  want  respondent's  property,  and 
did  not  expect  him  to  pay  any  faster  than  he  was  doing,  still 
the  situation  of  their  business  with  him  was  such,  as  they 
claimed,  as  to  impair  their  credit,  and,  on  that  account,  they 
demanded  a  statement  from  respondent  showing  that  they  were 
the  owners  of  this  vast  estate  and  not  the  respondent,  whereby 
they  might  be  able  to  get  such  ^credit  as  they  might  need  for 
their  own  purposes,  and  also  to  enable  them  the  better  to  cany 
the  loan  held  by  respondent,  and  on  that  day  they  presented  to 
him  and  requested  the  signature  of  himself  and  his  wife  to 
the  paper-writing  referred  to  in  the  'plaintiffs'  bill  as  Exhibit 
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rF/  which  writing  was  prepared  by  them  and  was  not  fully 
^considered  or  understood  by  respondent,  but  respondent  was 
specially  and  freely  informed  by  all  of  said  parties  and  also  by 
the  said  D.  C.  Keherd,  who  was  present  at  the  time,  and  who 
was  taken  in  by  'them  as  a  partner  in  said  loan,  that  said  paper- 
writing  was  not  intended  to  have  any  effect  upon  his  ownership 
anfl  rights  to  said  lands,  or  impair  in  any  way  his  indulgence 
in  the  repayment  of  the  loan,  but  that  such  writing  would  be  the 
means .  of  enabling  them  to  give  him  all  the  time  he  might 
need  for  that  purpose."  It  is  further  alleged  in  the  answer 
that  the  plaintiffs  had  violated  that  clause  of  the  contract  of 
January  23,  1899,  providing  for  sale  of  the  timber  and  the 
crediting  of  the  proceeds  on  the  purchase  money  of  the  lands. 
In  this  connection  it  is  averred  that  in  1899,  prior  to  October 
6th,  an  offer  of  $9,000  had  been  made  for  the  timber  on  one  of 
the  tracts  and  that  later  other  parties  had  offered  $10,000  for  it 
but  that  the  plaintiffs  refused  to  permit  the  sale;  that  prior 
to  October  6,  1899,  $12,000  had  been  offered  for  what  is  called 
the  hpme  place,  and  the  plaintiffs  had  protested  against  the 
sale  and  assured  the  respondent  that  if  he  would  keep  the  land 
they  would  give  him  all  the  time  he  wanted  on  the  loan;  and 
that  Taylor  and  Penderson  of  New  York  were  willing  and 
ready  to  take  the  timber  off  one  of  the  tracts  and  pay  $12,000 
for  it,  but  that  the  plaintiffs  had  prevented  the  sale  by  attempt- 
ing to  impose  unreasonable  terms  and  conditions.  The  answer 
further  avers  that  Taylor  and  Fenderson  had  deposited  the 
money  in  bank  and  filed  their  bill  against  the  plaintiffs  to  com- 
pel them  to  perform  an  agreement  made  for  the  sale  of  the 
timber  to  them.  The  answer  prays  that  the  release  of  October 
6,  1899,  be  cancelled ;  that  the  plaintiffs  be  compelled  to  execute 
the  contract  of  sale  of  timber  to  Taylor  and  Fenderson;  that 
the  proceeds  of  the  timber  be  credited  upon  the  purchase  money 
of  the  land ;  that,  if  necessary,  the  cause  be  referred  to  a  com- 
missioner to  ascertain  the  amount  of  the  loan  due  and  unpaid; 
and  that  he  be  allowed  a  day  in  which  to  pay  the  same. 

To  this  answer  the  plaintiffs  filed  a  special  replication,  the 
most  material  features  of  which  are  a  denial  of  the  charges 
made  in  the  answer  respecting  the  proposed  sales  of  one  of  the 
iracts  of  land,  prior  and  subsequent  to  October  6,  1899,  and  the 
refusal  of  the  plaintiffs  to  accept  or  agree  to  the  offers  of 
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sale  and  the  hindering  of  the  sales.  As  to  the  offer  of  $12,000 
for  the  home  place,  they  deny  having  dissuaded  the  defendant 
from  taking  it  and  also  that  they  ever  had  any  knowledge  of 
such  a  proposition,  and  also  the  allegations  about  the  sale  to 
Taylor  and  Fenderson.  The  replication  denies  that  the  plain- 
tiffs purchased  the  lands  in  question  as  agents  and  trustee-*  of 
Snyder,  that  they  hold  the  same  in  equity  for  his  benefit,  and 
that  in  executing  the  notes  and  paying  the  expenses,  as  stated 
in  tiie  contract,  the  defendant  was  acting  within  the  premises 
stated  in  his  answer  and  relying  upon  the  promises  of  the  plain- 
tiffs to  treat  their  purchase  and  payment  of  money  as  a  loan  to 
be  repaid.  As  to  the  important  paper  dated  October  6,  1899, 
purporting  to  be  an  absolute  release  from  Snyder  of  all  further 
interest  in  the  land,  this  replication  says :  "The  plaintiffs  further 
say  that  it  is  not  true  that  the  contract  in  writing  dated  Octo- 
ber 6th,  1899,  Exhibit  T*  was  entered  into  by  the  defendants 
with  the  plaintiffs  because  of  fraudulent  misrepresentation, 
deceit  or  fraud  made  or  used  by  the  plaintiffs  and  all  the  alle- 
gations which  allege  any  such  deception  or  misrepresentation 
on  the  part  of  the  plaintiffs,  or  either  of  them,  for  the  purpose 
of  obtaining  such  contract  in  writing,  or  that  the  same  was  to 
be  used  or  held  by  them  for  any  other  purpose  than  that  for 
which  its  legal  import  implies,  are  not  true." 

Depositions  were  taken  and  the  cause  was  submitted  on  the 
7th  day  of  May,  1901,  when  the  court  entered  a  decree  by  which 
it  was  "adjudged,  ordered  and  decreed  that  the  injunction  here- 
tofore awarded  in  this  cause  be  and  the  same  is  hereby  per- 
petuated; that  the  plaintiffs  do  recover  of  the  defendants  the 
said  real  estate  specifically  mentioned  and  described  in  their 
bill  in  this  cause  filed,  and  that  a  writ  of  possession  do  issue 
directed  to  the  sheriff  of  this  county  requiring  him  to  place  the 
plantiffs  in  possession  of  said  real  estate."  From  this  decree, 
Snyder  has  appealed. 

The  pleadings,  evidence  and  decree  must  be  viewed  in  the 
light  of  the  relations  which  the  parties  sustained  to  one  another 
in  respect  to  the  transactions  and  the  property  involved  in  the 
cause.  Whether  Snyder  can  have  relief  from  the  release  ex- 
ecuted by  him,  upon  the  ground  set  forth  in  his  answer,  which 
prays  affirmative  relief  against  the  plaintiffs,  assuming  that  the 
allegations  he  makes  of  representations  as  to  the  use  to  be  made- 
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of  the  release  and  of  the  promise  and  assurance  on  the  part 
of  the  plaintiffs  that  it  should  not  interfere  with  tit  bar  Snyder's- 
right  to  pay  the  purchase  money  and  keep  the  lands  to  be  sus- 
tained by  evidence,  depends  absolutely  upon  whether  their 
relations  were  such,  at  the  time  of  the  execution  of  that  release, 
as  to  bring  the  transactions  within  equitable  principles  which 
do  not  obtain  between  strangers,  dealing  with  each  other  at 
arm's  length,  and  on  equal  footing.  As  Snyder  had  failed  to- 
pay  what  he  had  bound  himself  to  pay,  within  the  time  specified 
in  the  contract,  and  one  of  the  stipulations  of  the  instrument 
was  ttfat,  in  case  of  such  failure,  the  vendors  might  re-enter,. 
by  the  strict  letter  of  the  contract,  it  appears  that  in  executing 
this  release,  Snyder  did  only  that  which  he  was  bound  to 
do,  namely,  yield  the  land  into  the  possession  of  the  plaintiffs. 
So  viewing  the  transaction,  he  lost  nothing,  was  deprived  of 
nothing,  is  not  injured,  and  has  no  right  to  complain.  Posses- 
sion of  the  land,  however,  was  only  one  of  the  elements  of 
Snyder's  claim  to  it.  Assuming  that  the  transaction  of  Jan- 
uary 23,  1899,  was  an  absolute  sale  to  the  plaintiffs  and  a 
contract  of  resale  by  them  to  the  defendant,  just  what  appears 
on  the  face  of  the  papers,  the  defendant,  being  in  possession 
under  the  contract,  held  the  equitable  title  to  the  land,  and 
even  after  eviction,  with  or  without  an  action  for  that  purpose, 
a  court  of  equity  would  still  have  been  open  to  hira  for  the 
assertion  of  his  right  to  pay  the  purchase  money  and  compel 
a  conveyance  of  the  legal  title.  Hence,  conceding  the  right 
of  the  plaintiffs  to  re-enter  upon  the  failure  of  the  defendant 
to  pay  the  first  purchase  money  note  when  due,  such  entry,  if 
made,  would  not  have  cut  off  the  defendant's  equity  of  redemp- 
tion. At  law,  under  a  contract  of  sale,  the  vendor,  in  case  of 
failure  to  pay  the  purchase  money,  might  have  his  action  of 
ejectment  for  the  recovery  of  the  possession  of  the  land  or  he 
may  sue  at  law  for  the  purchase  money,  or  in  equity  for  the 
specific  execution  of  the  contract.  2  Loni.  Dig.  ch.  4,  §§  1,  11. 
The  vendee  may  also  sue  in  equity  for  the  specific  performance 
of  the  contract  tendering  the  purchase  money  and  praying  that 
the  vendor  be  compelled  to  convey  to  him  the,  legal  title,  although 
he  is  in  default  in  respect  to  the  time  of  payment,  unless  by 
the  terms  of  the  contract  it  appears  that  it  was  intended  that 
time  should  be  of  the  essence  of  the  contract.    2  Lorn.  Dig.,  ch. 
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4,  ss.  11,  43,  44.  This  is  especially  true  when  the  vendee  has 
been  put  in  possession  under  the  contract.  In  such  case,  time 
of  payment  is  rarely,  if  ever,  regarded  as  material.  "Resting 
on  the  equitable  estate  by  a  person  in  possession,  without  cloth- 
ing it  with  a  legal  title,  has  never  been  held  to  be  that  sort 
of  laches  which  prevents  relief.  Or,  as  it  may  be  otherwise 
expressed,  where  a  party  >  under  an  agreement  to  have  a  convey- 
ance of  land,  holds  the  possesion  of  the  land,  time  will  be  no 
bat*  to  his  claim  for  specific  performance."  2  Lorn.  Dig.  ch.  4,  s. 
44,  p.  103;  Crofton  v.  Ormsby,  2  Scho.  &.Lefr.  604;  Zone  v. 
Zane,  6  Munf.  406. 

In  equity,  the  vendor,  under  such  conditions,  is  treated  and 
Tegarded  as  a  trustee  holding  the  legal  title  to  the  land  for  the 
benefit  of  the  purchaser,  and  the  purchaser  is  treated  as  a  trustee 
holding  the  purchase  money  for  the  benefit  of  the  vendor;  and, 
although  the  pleadings  in  a  suit  to  compel  specific  performance 
of  such  contract  differ  from  the  pleadings  in  a  suit  to  redeem 
from  a  mortgage  and  enforce  an  express  trust,  the  purposes 
sought,  and  results  attained,  by  these  different  bills,  are  sub- 
stantially the  same.  The  vendee,  mortgagor,  or  beneficiary  of 
the  trust,  as  the  case  may  be,  calls  upon  a  court  of  equity  to 
invest  him  with  the  legal  title,  but  is  allowed  te  do  so  only 
upon  condition  that  he  pay  the  purchase  money  or  loan  or 
perform  such  other  duty  as  he  is  bound  in  equity  or  by  his  con- 
tract to  perform.  The  position  that  in  equity  the  trust  relation 
is  regarded  as  existing  between  the  vendor  and  vendee  under  a 
contract  of  sale  is  sustained  by  numerous  authorities.  2  Lorn. 
Dig.  ch.  4,  s.  11 ;  1  Sug.  Vend.,  top  p.  270,  bot.  p.  175;  Atcherly  v. 
Vernon,  10  Mod.  518,  527;  Green  v.  Smith,  1  Atk.  572,  573; 
Moore  v.  Burrow,  34  Barb.  173;  Wickham  v.  Robinson,  14  Wis. 
493 ;  Kidd  v.  Dennison,  6  Barb.  9 ;  Swartout  v.  Burr,  1  Barb. 
495;  Fouda  v.  Sparrow,  46  Barb.  109;  Craig  v.  Leslie,  3  Whaat 
563,  578;  Van  Wick  v.  Allinger,  6  Barb.  511;  Egerston  v.  Peck- 
ham,  11  Paige,  359;  Linscott  v.  Buck,  33  Me.  530;  Force  v. 
Butcher,  2  Green  (17  N".  J.  Eq.),  165;  Kreig  v.  Ruckman,  6 
Green  (X.  Y.)  599;  Scarlet  v.  Hunter,  3  Jones  Eq.  (N.  C.)  84; 
Taylor  v.  Kelly,  3  Jones  Eq.  (N.  C.)  240;  Toft  v.  Stephenson, 
1  De  G.  M.  &  G.,  28;  Reed  v.  Lukens,  44  Penn.  St.  200;  Mc- 
Kechnie  v.  Sterling,  48  Barb.  330;  Sutler  v.  Ling,  25  Pa.  St. 
466;  McCreight  v.  Foster,  5  L.  E.  612;  2  Story  Eq.  Jur.  550, 
«.  1,  212. 
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Concerning  the  status  of  parties  to  a  contract  of  sale  of  real 
estate,  Jones  on  Mortgages,  at  section  218,  says:  "There  can  be 
no  sensible  distinction  between  the  case  of  a  legal  title  con- 
veyed to  secure  the  payment  of  a  debt,  and  a  legal  title  retained 
to  secure  payment.  The  vendor  holds  the  legal  title,  and  all 
persons  must  necessarily  take  notice  of  it;  and  although  the 
vendee  enter  into  possession,  his  deed  will  of  course  convey  only 
his  equitable  title.  Like  a  mortgagor  in  possession,  he  has  an 
equity  of  redemption;  while  the  vendor  holds  the  title  by  res- 
ervation rather  than  by  grant,  as  in  the  case  of  an  ordinary 
mortgage."  This  important  equity  on  the  part  of  the  vendee 
is  recognized  by  statute  in  this  State.  "A  vendor,  or  any  person 
claiming  under  him,  shall  not  at  law  recover  against  a  vendee, 
or  those  claiming  under  him,  lands  sold  by  such  vendor  to  such 
vendee,  where  there  is  a  writing  stating  the  purchase,  and  the 
terms  thereof,  signed  by  the  vendor  or  his  agent."  Code,  chap- 
ter 90,  section  20.  Section  21  makes  provision  for  the  protection 
of  the  equitable  titles  of  mortgagors  and  grantors  in  deeds  of 
trust,  after  the  accomplishment  of  the  whole  purpose  for  which 
the  mortgage  or  deed  of  trust  was  made.  Then  section  22  of 
the  same  chapter  requires  the  defendant  in  an  action  of  eject- 
mecft  to  file  a  notice  in  writing  with  his  plea  in  order  to  av^ail 
himself  of  his  equitable  defense,  and  then  says:  "Whether  he 
shall  or  shall  not  make  or  attempt  such  defense,  lie  shall  not  be 
precluded  from  resorting  to  equity  for  relief  to  which  he  would 
have  been  entitled,  if  the  said  sections  had  not  been  enacted." 

Unless  time  is  of  the  essence  of  the  contract  here,  the  equity 
of  the  defendant  at  the  time  he  signed  the  release  was  analagous 
to  that  of  a  mortgagor  in  default.  "In  all  ordinary  cases  of 
contract,  equity  does  not  regard  time  as  the  essence  of  the  agree- 
ment. In  all  ordinary  cases  of  contract  for  the  sale  of  land, 
if  there  is  nothing  special  in  its  object,  subject  matter,  or  terme, 
although  a  certain  period  of  time  is  stipulated  for  its  comple- 
tion, or  for  tiie  execution  of  any  of  its  terms,  equity  treats  the 
provision  as  formal  rather  than  essentia],  and  permits  the  party 
who  has  suffered  the  period  of  lapse  to  perform  such  acts  after 
the  prescribed  date,  and  to  compel  the  performance  by  the  other 
party  notwithstanding  his  own  delay."  Pom.  Eq.  Jur.,  s.  1408. 
In  the  note  to  this  section,  it  is  said :  "Time  may  be  made  essence 
by  express  stipulation.     No  particular  form  is  necessary,  but 
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.any  clause  will  have  the  effect  which  clearly  provides  that  the 
contract  is  to  be  null,  if  the  fulfillment  is  not  within  the  pre- 
scribed time."  These  general  propositions  are  abundantly  sup- 
ported by  the  decisions.  Kirby  v.  Harrison,  2  Ohio  St.  326, 
(39  Am.  Dec.  677) ;  Jones  v.  Robins,  29  Me.  351,  (50  Am.  Dec. 
593) ;  Johnson  v.  Evans,  8  Gill,  (Md.)  155,  (50  Am.  Dec.  669); 
Wells  v.  Smith,  7  Paige,  22  (31  Am.  Dec.  274);  Benedict  v. 
Lynch,  1  John.  Chy.  (X.  Y.)  370,  (7  Am.  Dec.  484) ;  Green  v. 
Cobillaud,  10  Cal.  317,  (70  Am.  Dec.  725) ;  Chary  v.  Folger, 
84  Cal.  316,  (18  Am.  St.  B.  187;)  Sowles  v.  Hall,  62  Vt  247, 
•(22  Am.  St.  R.  101).  The  only  provision  of  this  contract  from 
which  it  might  possibly  be  inferred  that  it  was  intended  that 
time  should  be  material  is  the  one  giving  the  right  to  enter 
upon  and  take  possession  of  the  property  in  case  of  failure  to 
comply  with  the  provisions  of  the  contract  and  of  the  deed  of 
trust.  This  falls  far  short  of  the  express  provisions  held  to  be 
sufficient  in  the  cases  above  cited.  In  them  the  contracts  pro- 
vided that  in  case  of  default,  they  should  be  void  and  the  parties 
thereto  should  be  released  from  further  obligation.  The  re- 
entry clause  is  one  of  forfeiture  only,  such  as  is  inserted  in 
mortgages  and  is  not  allowed  to  be  enforced  in  equity  without  | 
giving  the  right  of  redemption  after  forfeiture.  Hoffman  v.  j 
Ryan,  21  W.  Ya.  432.  j 

By  the  execution  of  the  release  of  October  6,  1899,  Snyder        | 
gave  up  his  right  to  call  upon  the  plaintiffs  in  a  court  of  equity 
for  the  specific  execution  of  their  contract,  a  right  somewhat 
similar  to  the  right  of  redemption  held  by  a  mortgagor,  as  has 
been  shown.    Under  such  circumstances,  equity  requires,  on  the 
part  of  him  who  obtains  a  release,  or  conveyance,  of  the  equity 
of  redmeption,  the  utmost  fairness  and  frankness,  especially 
where  he  pays  nothing  or  an  inadequate  price  for  what  he  re- 
ceives.   The  relation  is  regarded  as,  in  some  degree,  confidential. 
Therefore,  if  it  be  found  that  in  obtaining  this  release,  the  plain- 
tiffs resorted  to  any  indirection  or  held  out  any  delusive  hopes 
or  assurances  by  way  of  inducement,  it  cannot  stand  and  the         j 
parties  must  be  placed  in  statu  quo.    In  speaking  of  such  trans-         j 
actions  between  mortgagor    and    mortgagee,    1    Bigelow   on         | 
Frauds,  at  page  347,  says :    "Principles  are  applied  almost  as 
stern  as  those  which  govern  where  a  sale  by  a  cestui  que  trust 
to  his  trustee  is  drawn  in  question.    To  give  validity  to  such 
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a  sale  by  a  mortgagor,  it  must  be  shown  that  the  conduct  of  the 
mortgagee  was  in  all  things  fair  and  frank,  and  that  he  paid 
for  the  property  what  it  was  worth.  He  must  hold  out  no  de- 
lusive hopes;  he  must  exercise  no  undue  influence;  he  must  takq 
no  advantage  of  the  fears  or  poverty  of  the  other  party.  Any 
indirection  or  obliquity  of  conduct  is  fatal  to  his  title.  Every 
doubt  will  be  resolved  against  him."  This  doctrine  is  fully  sup- 
ported by  the  following  cases:  Villa  v.  Rodriguez,  12  Wall. 
323;  Morris  v.  Nixon,  1  How.  118;  Russell  v.  Southard,  12 
How.  139;  Holmes  v.  Grant,  8  Paige  245;  Webb  v.  RorJce,  2 
Scho.  &  L.  673;  8 pur g eon  v.  Collier,  1  Eden  59;  Vernon  v. 
Bethel,  2  Eden  1*3;  Toombs  v.  Conset,  3  Atk  261;  Gubbins  v. 
Creed,  2  Scho.  &  L.  214;  McLeod  v.  Bullard,  86  N.  C.  210 ;  Chap- 
man v.  Null,  7  Ired.  292;  4  Kent's  Comm.,  143.  In  England, 
it  is  said,  that  there  is  no  presumption  of  fraud  in  the  case  of 
a  conveyance  by  a  mortgagor  to  a  mortgagee,  in  consideration 
of  the  mortgage  debt  only,  as  there  the  parties  are  not  held  to 
stand  in  a  relation  of  confidence,  but  that  transactions  between 
them  are  looked  upon  with  jealousy  wrhen  the  mortgagor  in 
embarrassed  circumstances,  and  under  pressure,  sells  the  equity 
of  redemption  to  the  mortgagee  for  a  sum  considerably  less 
than  its  value.  Kerr  on  Fraud,  194.  In  this  last  named  work, 
at  page  183,  it  is  said :  "The  principle  on  which  a  court  of 
equity  acts  in  relieving  against  transactions  on  the  ground  of 
inequality  of  footing  between  the  parties,  is  not  confined  to 
cases  where  a  fiduciary  relation  can  be  shown  to  exist,  but  ex- 
tends to  all  the  varieties  of  relations  in  which  dominion  may 
be  exercised  by  one  man  over  another,  and  applies  to  every  case 
where  influence  is  acquired  and  abused  or  where  confidence  is 
reposed  and  betrayed.  In  cases  where  a  fiduciary  relation  does 
not  subsist  between  the  parties,  the  court  will  not,  as  it  does 
where  a  fiduciary  relation  subsists,  presume  confidence  put  and 
influence  exerted;  the  confidence  and  influence  must,  in  such 
cases,  be  proved  extrinsically,  but  when  they  are  proved  extrin- 
sieally,  the  rules  of  equity  are  just  as  applicable  in  the  one  case 
as  in  the  other."  In  this  country,  as  has  been  shown,  it  is  other- 
wise. There  is  a  presumption  against  the  bona  fides  of  the 
transaction,  for  the  burden  is  upon  the  mortgagee  to  show  that 
he  ppid  for  the  property  what  it  was  worth  and  took  no  advan- 
tage of  his  superior  position  in  obtaining  the  conveyance  or 
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release.  1  Big.  Fraud,  34T-349.  This  confidential  relation 
is  said  to  exist  between  the  vendor  and  vendee.  Pom.  Eq.  Jur., 
s.  963.  From  what  has  been  said  of  the  relation  between  ven- 
dor and  vendee,  when  the  latter  is  in  possession  under  a  con- 
tract of  ^le,  it  must  be  apparent  that  the  reason  and  necessity 
for  jealous  scrutiny  on  the  part  of  the  courts  of  equity  in  pass- 
ing upon  transactions  between  them  are  almost  as  great  as  in 
the  case  of  mortgagor  and  mortgagee.  Indeed,  the  doctrine 
extends  to  all  persons  who  occupy  positions  of  trust  and  con- 
fidence, or  influence  or  dependence,  in  fact,  although  not  per- 
haps in  law.    2  Pom.  Eq.  Jur.  963;  1  Story  Eq.  Jur.  331,  s.  323. 

Xothwithstanding  the  general  rule  in  this  eonntry  that  the 
burden  is  upon  the  mortgagee  to  show  that  in  obtaining  a  con- 
veyance or  release  of  the  equity  of  redemption,  he  acted  with 
fairness  and  took  no  advantage,  it  is  held  that,  in  order  to  cor- 
rect or  reform  a  written  instrument,  or  estab&sh  a  declaration 
oh  the  part  of  the  mortgagor  at  the  time  he  executed  the  mort- 
gage that  thfc  equity  of  redemption  should  pass  to  the  mortgagee, 
or  that  by  a  subsequent  parol  agreement  the  mortgagor  surrend- 
ered his  rights,  the  evidence  must  be  plain  and  convincing  be- 
yomd  reasonable  controversy,  and  if  the  proofs  a*e  doubtful  and 
unsatisfactory,  the  writing  will  be  held  to  express  correctly  the 
intention  of  the  parties.  Howland  v.  Blake,  97  U.  S.  624;  Hoff- 
man v.  Byan,  21  \Y.  Ya.  415 ;  VanGilder  v.  Hoffmna,  22  W.  Ya.  1 ; 
Lawrence  v.  Dubois,  16  W.  Ya.  443;  Davis  v.  Demming,  12  W. 
Ya.  246.  Here  is  an  apparent,  but  not  a  real,  contradiction. 
The  burden  is  on  the  party  claiming  the  relation  of  mortgagor 
to  establish  it.  lie  must  show  that  he  was  mortgagor  and  ths 
other  party  mortgagee.  Then,  if  it  appears  that  the  latter  has 
acquired  the  equity  of  redemption,  the  burden  shifts  and  it 
devolves  upon  the  grantee  to  show  that  in  procuring  the  con- 
veyance or  release  he  acted  fairly  and  paid  full  value. 

It  is  insisted  here  that  the* parol  evidence  offered  by  the 
defendant  is  inadmissible,  because  in  violation  of  the  nrle  for- 
bidding the  contradiction  of  a  written  instrument  by  parol 
evidence.  But  it  is  well  settled  that  in  this  and  the  similar  cases 
above  named,  such  evidence  is  admissible.  It  is  admitted,  not 
to  contradict  or  vary  the  terms  of  such  instrument,  but  to  es- 
tablish a  constructive  fraud,  violating  the  instrument,  or  a 
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superior  equity  in  the  nature  of  a  trust.    See  the  cases  last  above 
cited. 

Constructive  fraud  on  the  part  of  the  plaintiffs,  as  defined 
By  the  foregoing  authorities,  is  abundantly  established  by  the 
evidence.    It  is  disclosed  by  surrounding  circumstances,  conduct 
of  parties,  direct  testimony  and  admissions.    As  has  been  shown, 
it  is  important  to  ascertain  whether  an  adequate  price  was  paid 
for  the  equity  released.     Nothing  whatever  was  given  for  it 
here.      The  transaction  was,  on  its  face,  a  raeeision  of  the  con- 
tract of  sale,  pure  and  simple.    The  defendant's  right  to  have 
specific  performance  was  valuable.    According  tt>  the  testimony 
of  the  defendant,  the  land  was  worth  considerably  more  than 
the  debt,  although  when  first  offered  at  judicial  sale,  the  highest 
bid  was  less  than  $15,000.    The  quantity  of  the  lanfl  was  large, 
amounting  to  between  three  and  four  thousand  aqrtS,  of  which 
a  good  deal  appears  to  have  been  in  good  condition  for  grazing, 
and  a  large  portion  covered  with  valuable  timber.    It  is  charged 
in  the  answer  and  supported  by  the  evidence  of  the  defendant 
that  the  land  was  purchased'  by  the  plaintiffs  at  a  great  deal 
less  than  its  value.     The  averment  of  the  answer  was  that  it 
was  purchased  at  a  price,  recognized  by  the  parties  to  be  less 
than  one-third  of  its  actual  value.     In  the  replication  filed  by 
the  plaintiffs,  this  averment  is  denied,  but  it  is  not  shown  in 
the  replication  or  by  any  testimony  introduced  by  the  plaintiffs, 
that  the  value  of  the  land  was  not  greater  than  the  amount 
for  which  it  was  resold  to  the  defendant.    It  h  not  specifically 
denied  in  the  pleadings.     In  applying  to  plaintiffs  for  help, 
Snyder  had  represented  his  property  to  be  worth  $40,000  or  $50,- 
000,  and  requested  them  to  verify  his  statement  at  his  expense. 
Some  investigation  was  made.     Eickard  wrote  him  that  if  his 
indebtedness  was  not  over  $15,000  and  his  property  was  worth 
what  he  claimed  it  was,  the  money  would  be  furnished  and  the 
property  purchased  and  resold  to  him  at  an  advance  of  $3,000, 
and  it  would  then  be  very  cheap.    This  plan  wris  executed  with- 
out change  except  that  Eickard  had  to  join  the  LisKeyg  to  in- 
duce them  to  undertake  it.     Beyond  Eickard's  statement  that 
the  Liskeys  were  not  very  well  satisfied  witb  the  result  of  the 
investigation  and  refused  to  make  the  purchase  unless  he  wduld 
join  them,  there  is  no  testimony  contradicting  that  of  Snydeu 
to  the  effect  that  the  property  was  worth  more  than  the  debt. 
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Prior  to  the  execution  of  the  release  the  plaintiffs  were  in- 
dulgent. On  June  19,  1899,  they  were  notified  by  letter  that 
Snyder  would  not  be  able  to  meet  the  first  payment  when  it 
should  become  due,  and  Rickard  replied  under  date  of  June  24, 
1899,  saying  that  his  associates  were  very  much  surprised  at 
the  contents  of  the  letter  and  requested  Snyder  to  come  over 
at  once  and  see  what  could  be  done.  The  record  shows  no  other 
communications  between  them  until  October,  1899,  when  Biek- 
arch  the  Liskeys  and  lteherd  all  went  to  Snyder's  home  and  pro- 
cured the  execution  of  the  release. 

Concerning  this  transaction,  Snyder  says  they  came  three  or 
four  days  or  more  before  the  paper  was  signed,  and  induced  him 
to  sign  it  by  representing  that  they  needed  some  money  in  their 
business  and  had  been  compelled  to  borrow  money,  by  reason 
of  which  their  credit  had  become  impaired,  and  if  he  would 
execute  the  release  it  should  not  interfere  with  him,  and  he 
should  have  the  land  back  in  the  same  manner  as  originally 
agreed  upon. 

He  says  they  were  all  there  and  talked  about  this  release  for 
three  or  four  days  before  the  arrangement  was  consummated  and 
that  he  entered  into  it  by  reason  of  the  fair  promise  made  to 
him  and  some  persuasion  on  the  part  of  his  wife,  who  had  the 
utmost  confidence  in  the  plaintiffs,  and  with  the  understanding 
that  his  rights  were  not  to  be  impaired  and  that  he  should  have 
longer  time  in  which  to  pay  the  money.  He  says  they  said  they 
would  give  him  a  copy  of  the  writing,  but  that,  as  soon  as  it 
was  acknowledged,  they  left  hurriedly  without  giving  the  copy, 
saying  they  wanted  to  get  as  far  as  Franklin  that  day.  Eliza- 
beth Snyder,  wife  of  the  defendant,  says  the  release  was  talked 
about  for  several  days  and  that  the  plaintiffs  claimed  they 
v  needed  it  on  accounjt  of  some  of  their  business  dealings,  and  that, 
if  they  got  it,  they  could  give  her  husband  more  time  on  the 
mpney  he  owed  them  and  that  she  heard  Eickard  say  in  the 
presence  of  the  others,  in  reference  to  the  release,  that  it  should 
not  in  any^  wj#  interfere  with  the  right  of  her  husband  to 
redeem  the  land,  but  that  they  would  give  him  all  the  Jifrie 
he  would  ask  and  more.  Xettie  Harman,  a  daughter  of  the 
defendant,  says  she  was  not  present  on  the  day  the  release  was 
signed,  but  that  she  had  stayed  at  her  father's  house  the  ni^ht 
before  it  was  signed,   and  when  the  release  was  under  dis- 
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cussion,  and  that  Eeherd  told  her  that  they  wanted  the  release 
of  the  property  in  order  to  obtain  money  and  that  it  was  not  to 
have  any  effect  against  her  father's  right  in  the  property,  but 
was  simply  for  their  benefit  to  help  them  in  some  way.  She  fur- 
ther says  that  on  the  next  morning  before  she  went  away,  they 
■  were  talking  about  the  matter  at  the  house.  Her  father  was  ob- 
jecting to  the  release  and  Eeherd  then  said  they  were  men  of 
their  word  and  if  they  did  not  carry  out  their  branch  of  the 
agreement  with  her  father  and  let  him  have  his  property  back, 
he  would  be  a  witness  for  him  against  the  rest  of  them  and 
would  show  what  the  agreement  was.  11.  C.  Harman,  who  took 
the  acknowledgment  of  the  release,  says  all  of  the  plaintiffs 
were  present  while  he  was  writing  his  certificate  of  acknowledg- 
ment, and  one  of  them  said  to  the  defendant,  "You  need  not 
be  uneasy;  we  have  always  intended  to  treat  you  right,  and  yet 
intend  to  treat  you  right."  This  was  said  in  response  to  an 
objection  made  by  Snyder  to  the  form  of  the  writing  and  it 
was  repeated  once  or  twice,  says  the  witness. 

On  October  10,  1899,  four  days  after  the  release  was  executed, 
Eeherd  wrote  Srfyder  a  letter  in  which  he  said,  among  other 
things,  "I  told  you  when  I  was  at  your  place  that  the  Liskeys 
and  W.  H.  Eickard  wanted  me  to  join  them  in  the  contract  in 
case  they  had  to  raise  the  money  to  pay  for  the  land ;  they  were 
after  me  again  as  we  were  coming  home."  He  then  asked  what 
he  should  do  about  it  and  expressed  a  willingness  to  do  what- 
ever Snyder  should  think  best.  As  a  witness  he  admits  the 
truth  of  the  matter  set  forth  in  the  letter,  and  adds  that  he  was 
requested  in  May,  1899,  to  join  in  the  contract.  Under  date 
of  October  30,  1899,  Eeherd,  in  reply  to  Snyder's  letter  which 
does  not  appear  in  the  record, .wrote  as  follows:  "I  received 
your  letter  of  the  25th  and  was  sorry  to  hear  of  the  terrible  fires 
you  have  had  and  hope  you  have  had  rain  by  this  time.  I  saw 
Mr.  John  Liskey  and  W.  H.  Eickard,  and  they  said  I  should  tell 
you  they  would  treat  you  all  right  about  the  redemption  of  your 
land  in  a  ye^r  from  now,  and  that  you  should  not  give  yourself 
any  uneasiness  in  the  matter."  In  explanation  of  this  letter, 
he  says,  on  the  witness  gtand,  he  should  have  used  the  word 
"resale"  instead  of  "redemption."  Being  examined  about  it 
before  its  production,  and  lead  to  believe  it  contained  the  word 
"authorized,"     he     said     he     should     have     used     the     word 
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"knowledge"  instead  of  k,  and  further,  "X  notice  in  all  of  my 
letters,  I  was  looking  over  some  copies,  that  I  used  the  word 
redemption  when  I  ougfht  to  used  tKe  word  resale,  and  that 
when  I  use  the  word  authorized  it  should  have  been  knowledge, 
and  I  will  just  state  here  thai  they  never  authorized  me  to  make 
a  statement  for  them  as  their  agent."  In  a  letter  to  Mrs.  Har- 
man,  dated  November  30,  1899,  Baherd  said,  "I  saw  a  letter 
your  father  wrote  W.  H.  Bickard  and  he  seems  to  fear  they 
will  not  let  him  have  his  f#rms  back ;  if  he  makes  arrangements 
to  pay  for  them  please  tell  him  for  mi  that  he  n^ed  have  no- 
fear  of  that  for  I  had  &  long  talk  with  W.  H.  Bickard  and 
JoKn  and  Eobert  Liekey  yesterday,  tmd  they  all  said  if  Ee  could 
get-  the  money  within  the  twelve  months  from  ^October,  1899r 
they  wouM  gladly  let  him  have  it  back,  and  besides  fhat  I  would 
be  a  withtss  for  vour  father  in  case  thev  did  not  do  what  they 
said."  As  a  witness  he  admits  that  Iris  ass#«iates  told  him  what 
he,  in  the  letter,  represented  that  they  had  said,  after  a  labored 
and  unsuccessful  effort  to  convey  the  idea  that  his  knowledge  of 
the  redemption  agreement  had  been  imparted  by  Snyder.  Ob- 
jection is  made  'to  the  use  of  these  letters  of  Reherd  as  evidence, 
on  the  ground  that  he  was  not  interested  with  Rickard  and  the 
Liskeys  in  the  lands  at  the  time  they  were  written,  nor,  in  any 
sense,  their  agent.  Whether  they  were  admissible  or  not  need 
not  be  determined,  for  Bickard  took  the  stand  as  a  witness  for 
the  plaintiffs  a'nd  solemnly  testified  to  the  truth  of  the  salient 
statements  contained  in  the  letters,  and  that,  too,  against  his 
interest,  after  he  had  joined  the  original  parties  as  purchasers. 
On  the  9th  day  of  October,  1809,  three  days  after  the  exe- 
.  cution  of  the  release,  Snyder  wrote  Rickard  and  the  Liskeys, 
asking  what  he  should  do  about  sowing  grass  seed,  clearing 
Tand,  fixing  up  fences,  etc.,  at  their  expense,  in  case  "he  should 
fail  to  get  the  land  back,  and  saying,  "I  will  not  go  further 
or  faster  than  I  would  for  myself  on  expenses,  if  you  leave  it 
to  me  till  I  see  what  I  can  do;  if  I  fail  to  redeem  it,  then  the 
expenses  and  improvements  is  ail  left  for  you  to  say."  No  reply 
to  this  appears  in  the  record.  On  October  30,  1899,  Snyder 
wrote  that  forest  fires  had  greatly  damaged  the  property,  asked 
what  he  should  do  about  rebuilding  the  fences  and  suing  the 
party  who  put  out  tne  fire  for  damages,  and  saying,  "So  it  is 
a  big  job  for  you  if  you  should  keep  the  land  #  if  I  get  it  baek 
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or  redeem  myself  the  same  on  me."  -After  suggesting  what  sort 
of  fence  should  be  built,  he  said,  "But  you  have  the  say  yet, 
please  aflvise."  To  this  letter  which  contained  other  references 
to  the  possibility  of  redemption,  the  record  shows  a  reply  from 
Eid^rd,  dated  November  1,  1899,  saying  for  himself  and  assoc- 
iates, that  they  were  unable  to  say  just  what  he  should  do  about 
rebuilding  the  fencing  or  suing  for  damages,  but  that  he,  as 
tenant,  might  take  such  action  as  he  might  think  best,  leaving 
to  them*  as  owners,  the  adjustment  of  the  permanent  dam*- 
ages.  In  the  same  letter  they  declined  to  authorize  him  to  have 
clearing  done  on  the  land.  On  the  16th  day  of  Xovember, 
1899,  Snyder  wrote  again,  saying  he  had,  before  that  time^ 
written  them  concerning  an  offer  from  some  parties  to  buy  the 
timber  on  the  upper  farm  and  that  he  thought  he  could  get 
from  five  to  seven  thousand  dollars  cash  for  it.  He  reminded 
them  that  he  had  written  upon  that  subject  some  ten  days  be- 
fore but  had  received  no  answer,  and  urged  them  to  permit 
him  to  make  the  sale  and  apply  the  proceeds  on  the  purchase 
money  bf  the  land  and  said  lie  could  raise  the  balance  of  the 
money  and  pay  it  all  up.  This  letter  concludes  as  follows: 
"What  do  you  say  ?  Answer  at  once.  The  parties  is  here  wait- 
ing to  buy  will  pay  spot  cash.  Gentlemen,  I  think  you  ought 
to  do  this;  give  me  this  opportunity  to  redeem  myself.  I  think 
that  the  $3,000.00  that  I  gave  you  in  the  start  ought  to  satisfy 
you  all  well;  answer  at  once  fully  what  is  the  reason  you  did 
not  answer  my  other  letters  like  this  one  on  the  same  subject." 
On  Xovember  20,  1899,  Rickard  wrote  acknowledging  th©  re- 
ceipt of  Snvders's  letteT  and  saying  the  Liskeys  were  very  much 
provoked  that  he  had  had  possession  of  the  property  for  nearly 
twelve  months  since  he  promised  to  pay  the  delinquent  taxes 
and  had  finally  written  that  he  was  unable  to  do  so,  and  that 
they  wanted  some  definite  answer  at  once  as  the  property  was 
threatened  with  sale.  As  to  the  proposed  sale  of  the  timber,  the 
letter  said :  "They  say  will  sell  provided  they  can  get  its  worth, 
but  the  timber  is  not  on  the  market  to  be  hawked  about  subject  to 
all  kinds  of  offers.  If  the  parties  to  whom  £pu  refer  will  submit 
a  proposition  to  us  of  purchase,  we  will  reply  at  once.  If  the 
offer  is,  in  our  opinion,  what  the  timber  is  worfh  we  will  sell 
if  the  terms  suit  us,  otherwise  it  is  not  for  sale/'  This  letter 
-closed  with  an  expression  of  the  hope  that  "this  is  a  full  answer 
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to  your  question  of  sale."     This  seems  to  have  been  very  un- 
satisfactory to  Snyder  as  well  as  out  of  harmony  with  what  he 
had  understood  up  to  that  time  to  be  the  agreement.    In  reply, 
he   wrote   November   22,    1809,   saying,   among   other   things, 
"Yours  of  the  20th  inst.  to  hand,  but  nothing  in  it  satisfactory 
as  in  answer  to  my  letter  or  in  fact  the  last  two  letters.    *    *    * 
Why  do  you  avoid  answering  my  questions.     *     *     *     If  you 
get  your  $19,000  and  its  interest  what  need  you  care  about  the 
taxes?     *     *     *     Xow  all  I  ask  of  you  gentlemen  is  to  give 
me  the  privilege  to  sell  the  timber  on  that  upper  farm  for  $7,000* 
spot  cash,  and  you  get  the  money  and  credit  me  with  it  in  my 
$19,000  or  what  it  is  sum  over,  and  I  will  pay  you  the  rest  in 
a  very  short  time ;  in  time  for  you  to  take  up  all  your  other  obli- 
gations when  the  next  payment  falls  due  or  before;  I  don't  look 
to  get  one  cent  till  you  are  fully  paid.    Isn't  this  right?    Didn't 
you  say  that  all  you  wanted  was  your  money  back  and  the  inter- 
est and  your  $3,000  profits  for  your  favor;  didn't  you  agree  to 
this?    1  hope  you  do  not  intend  to  take  it  all  and  turn  me  out 
of  house  and  home.     *     *     *Why  do  you  hesitate  and  stand 
back  and  give  me  no  chance  to  redeem  myself  when  opportunity 
presents  itself?       *     *     *     Answer  me  definitely  what  I  can 
depend  on,  and  not  answer  so  indefinitely  and  evade  my  ques- 
tions ;  answer  as  you  moan ;  if  you  don't  intend  to  let  me  havs 
my  land  back  say  so,  and  don't  keep  me  in  the  dark  or  in  a 
strain."     On  November  27,  1899,  Bickard  answered  and  said: 
"We  are  men  of  our  word  and  will  fulfill  any  promise  we  make, 
and  it  is  of  no  use  to  repeat  same;  we  positively  refused  to  give 
you  an  option  on  the  property  or  otherwise  handicap  ourselves 
or  "embarrass*'  the  title  of  same.     We  intended  visiting  you 
next  week  and  looking  over  the  timber  on  upper  tract  and 
setting  price  on  it,  but  since  you  make  a  direct  offer  of  $7,000.00* 
for  the  timber  in  cash  we  have  concluded  to  take  that  for  it  if 
tendered  within  a  few  days ;  we  have  another  party  who  wants 
to  look  at  it,  but  if  we  hear  from  you  or  your  people  that  thev 
will  take  it  at  above  price  that  will  settle  the  matter  with  the 
other  gentlemen.    So  let  us  hear  from  you  at  once.    Xow,  as  to 
selling  you  the  property,  we  will  sell  it  to  you  if  you  are  ready 
to  buy  "now''  right  along  the  lines  we  have  always  talked  and 
at  the  same  price,  but  this  iloes  not  give  you  or  anybody  else  an 
option  for  the  future.     If  you  are  not  ready  to  buy  then  this 
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settles  the  matter  for  the  present ;  I  am  sure  this  is  plain  enough 
and  ought  to  be  entirely  satisfactory  to  you;  we  want  to  be 
entirely  understood;  we  reserve  the  right  in  the  future  as  we 
have  in  the  past  to  do  jusc  as  we  do  now,  viz.,  consider  any 
proposition  made  to  us  to  reject  or  accept  same  at  our  pleasure." 
Snyder  seems  to  have  understood,  from  this  that  he  would  be 
permitted  to  sell  the  timber  and  pay  for  the  land  as  provided 
in  the  original  contract  of  January  23,  1899.  About  two 
months  later,  he  wrote  again  saying  that  he  had  about  con- 
summated a  sale  of  the  timber  on  the  upper  place  at  $7,000, 
and  would  be  able  soon  to  sell  the  timber  on  the  lower  farm 
and,  if  so,  it  would  enable  him  to  redeem  the  land. 

In  connection  with  this  correspondence,  Rickard's  testimony 
inust  be  considered.  He  says  that,  after  the  execution  of  the 
release,  Snyder  and  his  wife  seemed  to  be  very  much  hurt  over 
their  failure,  and  that  the  former  had  said  that  he  felt  that  he 
could  repurchase  the  land  if  they  would  give  him  the  opportun- 
ity to  do  so  upon  liberal  terms  and  that,  in  response  to  this,  he 
was  advised  that  in  all  such  efforts  he  would  be  the  worse  off, 
but  that  if  he  should  get  in  shape  at  any  time  and  convince 
them  that  he  could,  with  his  own  money,  during  the  year 
of  his  rental  contract,  purchase  the  property  and  save  a  home 
for  himself,  they  would  be  willing  to  enter  into  an  agreement 
with  him  upon  such  terms  as  might  be  agreed  upon  or  liberal 
terms,  but  they  were  not  willing  to  give  him  an  option  or  any- 
thing that  might  handicap  the  title  or  give  anybody  else  the 
privilege  to  take  their  place  and  get  the  benefit  of  a  profit  that 
they  might  have  in  case  of  a  rise  in  prices  after  they  had  pur- 
chased the  property  in  a  panic  and  carried  it  through  when 
nobody  else  would  pay  the  price.  Reherd  also  narrows  his  evi-. 
dence  to  the  extent  of  saying  that  Rickard  and  the  Liskeys  had 
stated,  in  their  conversations  with  him  concerning  their  agree- 
ment with  Snyder,  that  the  price  at  which  he  was  to  have  the 
land  back  had  not  been  fixed.  While  Rickard  does  not  say  at 
what,  price  he  had  said  Snyder  could  have  the  land  back,  it  is 
to  be  noted  that  his  language,  as  given  by  himself,  imported, 
and  was  calculated  to  lead  Snyder  to  believe,  that  he  could  have 
it  upon  the  original  terms.  They  required  him  to  purchase  with 
his  own  money,  denied  him  the  privilege  of  borrowing  nioney 
from  others,  and  safeguarded  the  property  from  falling  into 
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the  hands  of  anybody  but  Snyder.  While  he  says  this  agreement 
-was  made  after  the  execution  of  the  release,  he  admits  that  it 
was  mqde  on  the  same  day  and  at  the  same  place.  Considering 
his  testimony  in  connection  with  the  evasiveness  of  his  letters 
to  Snyder,  writen  in  response  to  Snyder's  appeal  for  an  abso- 
lutely frank  and  definite  statement  as  to  whether  the  plaintiffs 
would  comply  with  what  Snyder  said  was  their  agreement, 
namely,  that  he  might  redeem,  and  in  connection  with  the 
positive  testimony  of  Snyder  and  his  wife  and  daughter  and 
the  corroborative  testimony  of  Harmaji,  the  conclusion,  that 
Snyder  was  led  to  believe  and  did  believe  that,  notwithstanding 
the  release,  he  still  had  the  right  to  rcde<*m,  is  irresistible.  But 
Eickard  says  the  agreement  or  offer  to  let  Snyder  have  the  land 
back  was  macle  after  the  release  was  executed.  If  so,  it  could 
scarcely  be  said  to  have  been  an  inducement  to  the  execution  of 
that  instrument.  In  this  connection,  it  is-  to  be  remembered 
that  Snyder  and-  his  wife  say  the  plaintiffs  negotiated  for  this, 
release  for  a  period  of  at  least  three  or  four  days  and  hastily 
took  their  departure  after  its  execution.  As  to  these  important 
f$cts,  bearing  upon  the  question,  all  the  plaintiffs  are  silent.  The 
long  pendency  of  these  negotiations  is  suggestive  of  persuasion 
anrl  inducement  and  corroborative  of  the  testimony  of  the  wit- 
nesses for  the  defendant.  If  Harman  is  to  be  believed,  there 
was  some  prior  oral  agreement  which,  at  the  moment  of  ac- 
knowledgment, the  plaintiffs  assured  the  defendant  they  would 
comply  with.  Eickard  admits  that  there  was  a  sort  of  consol- 
atory agreement  or  offer  on  the  day  of  the  execution  of  the  re- 
lease, but  the  two  Liskeys.  who  were  present,  are  silent  as  to 
whether  such  arrangement  was  made  on  that  day  even  after  the 
execution  of  the  release.  Eeherd,  who  undoubtedly  had  several 
conversations  with  these  people,  and  was  not  only  intimate  with 
them,  but  closely  allied  with  them  in  business  enterprises,  and 
finally  joined  them  in  this,  testifies  to  their  having  told  him 
that  Snyder  should  have  the  land  back  if  he  raised  the  money 
within  twelve  months  and  does  not  say  they  qualified  it  to  the 
extent  to  which  Eickard  qualifies  it  in  his  testimony.  He  does 
not  say  they  told  him  the  agreement  was  made  after  the  execu- 
tion of  the  release,  and  it  is  to  be  remembered  that  it  was  dis-  ' 
cussed  between  them  for  the  purpose  of  informing  Eeherd  of 
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the  exact  conditions  so  that  he  might  know  whether  to  join 
them. 

Whether  made  before  or  after  the  execution  of  the  release, 
the  agreement  undoubtedly  was  that  Snyder  should  have  the 
land  back  upon  payment  of  the  price  specified  in  the  contract 
-of  January  23,  1899.  This  clearly  appears  from  Rickard's 
letter  of  January  27,  1900.  What  else  could  he  have  meant  by 
saying  they  would  sell  Snyder  the  land  right  along  the  lines 
they  had  always  talked  "and  at  the  same  price  V  His  testimony 
imports  that  no  price  had  been  mentioned  and  that  it  remained 
to  be  fixed,  as  part  of  the  liberal  terms,  in  case  Snyder 
should  ever  become  able  to  re-purchase.  The  letter  of  January 
27,  1899,  flatly  stamps  this  an  error  and,  at  the  same  time,  sup- 
ports Snyder's  claim  that  a  price  was  fixed,  and  there  is  nothing 
to  indicate  that  it  was  different  from  the  original  purchase  price. 
As  the  agreement  was  in  substance  and  effect,  exactly  what  Sny- 
der claims  it  was,  namely,  that  he  should  \\ave  the  land  at  the 
original  price,  notwithstanding  the  release,  it  is  wholly  unim- 
portant that  they  called  it  a  re-sale  and  refused  to  give  an  op- 
tion. Again,  what  did  he  mean  by  saying  right  along  the  lines 
they  had  always  talked  ?  Does  not  "always"  go  back  beyond  the 
date  of  the  release?  Can  anybody  read  these  letters  without 
concluding  that  Bickard's  was  written  to  re-assure  Snyder  that 
"he  might  redeem?  Can  it  be  doubted  that  the  words  "always" 
and  "same  price"  were  used  deliberately?  What  could  have 
been  the  promise  he  said  it  was  "of  no  use  to  repeat,"  other 
than  that  Snyder  might  still  pay  the  money  and  keep  the  land? 
In  the  same  letter  and  same  connection,  Eickard  said  they 
would  sell  the  timber  on  the  upper  farm,  This,  too,  was  one 
-of  the  terms  of  the  original  contract.  True,  he  did  not  say  the 
purchase  money  of  the  timber  might  be  credited  on  the  purchase 
money  of  the  land  as  provided  by  the  contract,  but  he.  said  the 
timber  might  be  sold  and  Snyder  could  have  the  land  back,  two 
of  the  things  asked  by  him,  and  evaded  a  direct  answer  as  to 
the  right  of  redemption,  and  this  to  a  man  known  to  him  to  be 
illiterate,  and  in  a  distressed  state  of  mind.  It  was  substan- 
tially an  admission  of  the  claim  of  Snyder.  To  this  equivoca- 
tion and  evasion,  add  the  flat  contradiction  and  admission,  on 
•a  vital  point  just  referred  to,  and  the  evidence  adduced  by  the 
-plaintiffs  stands  self-discredited,  while  that  of  the  defendants 
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6tantls  substantially  admitted,  except  on  the  single  question 
whether  the  agreement  was  made  before  or  after  the  execution 
of  the  release. 

On  this  point  enough  has  probably  been  said  to  clearly  show- 
that  the  court  ought  to  have  found  on  it  for  the  defendant.    But 
there  are  other  circumstances  tending  to  prove  the  contention 
of   Snyder.     Although  the  surrender  of  the  purchase   money 
notes  is  stated  in  the  release  to  be  one  of  the  considerations  for 
its  execution,  and  the  release  was  recorded,  they  were  never  sur- 
rendered, but  are  still  held  by  the  plaintiffs.    Rickard  says  they 
together  with  the  deed  of  trust  were  left  in  his  custody  to  be 
copied  and  to  be  compared  by  Albert  Snyder,  who  was  to  come 
to  Harrisonburg  and  bring  some  cattle  to  plaintiffs,  and  then 
take  the  papers  back  to  his  father,  but  he  never  came.    Snyder, 
however,  says  the  papers  to  be  sent  him  were  copies  of  the  re- 
lease and  rental  contract.     In  a  postscript  to  his  letter  of  No- 
vember 27,  1899,  Rickard  said:  "Some  time  ago  I  had  the  pa- 
pers copied  to  send  you,  but  thought  you  would  come  over  this 
fall  and  we  could  compare  copy  with  original.    Is  there  any  one 
here  who  could  do  this  for  you,  or  shall  I  send  .them  to  you  by 
mail  ?*'  A  very  natural  inquiry  here  is  why  should  comparison  by 
Snyder  be  important  if  original  papers  were  to  be  sent  to  him  and 
copies  retained  by  Rickard?    Could  not  Rickard  gee  for  himself 
whether  the  copies  he  desired  to  retain  were  true  and  correct? 
What  possible  interest  could  Snyder  have  in  seeing  that  copies 
to  be  retained  by  Rickard  were  correct?    Again,  of  what  prac- 
tical use  could  copies  of  cancelled  and  surrendered  papers  be  to 
the  plaintiffs?    Was  the  withholding  of  these  notes,  contrary  to 
the  terms  of  the  release,  an  act  intended  to  lull  Snyder  into  a 
feeling  of  security  and  in  pursuance  of  the  agreement  as  claimed 
by  him?    Did  the  plaintiffs  hurry  away  as  soon  as  the  release 
was  signed  without  leaving  copies  of  it  and  the  rental  contract, 
lest  Snyder's  meditation  over  the  iron-clad  terms  of  these  papers 
should  create  dissatisfaction  and  arouse  him  to  a  premature  de- 
mand of  his  rights  under  the  verbal  agreement?     This,  too, 
looks  probable.    Why  were  these  papers  not  surrendered  on  Oc- 
tober 1,  1900,  when  Rickard  and  Snyder  appear  to  have  been 
together,  or  on  October  20,  1900,  wltcn  Rickard  and  probably 
all  his  associates  were  at  Snyder's  house?    Is  there  any  reason 
why  they  could  not  have  taken  them  there?    Taken  in  connec- 
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tion  with  Snyder's  pending  efforts  to  sell  the  timber  and  raise 
the  money  to  pay  for  the  land,  the  further  detention  of  the 
notes  is  rather  significant  and  tends  to  uphold  Snyder's  claim 
and  condemn  that  of  the  plaintiffs.  Moreover,  at  or  about  the 
time  the  new  rental  contract  of  October  20,  1900,  was  entered 
into  at  Snyder's  house,  another .  extension  of  sixty  days  was 
given  Snyder.  On  October  7,  1900,  Eeherd  wrote  Snyder,  say- 
ing: "I  hope  you  have  arranged  your  affairs  so  I  can  try  and 
get  the  time  extended."  This  occurred  after  he  became  inter- 
ested in  the  land,  and  before  the  date  of  the  second  rental  con- 
tract. Explaining,  he  says  he  does  not  know  why  he  used  the 
word  "extended,"  but  supposes  it  referred  to  the  refusal  given 
Snyder  to  re-purchase  within  one  year  from  October  6,  1899. 
He  further  contradicts  himself.  He  says  that,  when  the  second 
rental  contract  was  executed,  they  told  Snyder  that  if  he  got  the 
money  within  sixty  days,  he  could  buy  the  place  back,  but  that 
"there  was  no  price  set,"  so  far  as  he  knew.  Afterward,  in 
explaining  his  use  of  the  word  extended,  he  says,  "On  October 
the  Gth  we  had  given  him  the  price  and  terms  on  the  place  for 
sixty  days." 

Thus  it  appears  that,  treating  the  parties  as  vendors  and 
vendee,  under  a  contract  of  sale,  the  defendant  is  entitled  to- 
specific  execution  of  the  contrast,  notwithstanding  the  release 
executed  by  him.  But  the  theory  of  the  defendant's  case  is 
that  the  original  purchase  by  the  plaintiffs  and  re-sale  to  him, 
are  to  be  treated  in  equity  as  a  loan  by  the  plaintiffs  to  the- 
defendant  of  money  on  the  faith  of  the  land  as  security,  and 
that  the  transaction  was  intended  to  be,  and  was,  in  fact,  such 
loan.  Many  cases  illustrating  the  principle  relied  upon  have- 
been  decided  by  this  Court,  but  none  of  them  stand  upon  like, 
or  strikingly  similar,  facts.  It  is  universally  held  that  the  in- 
tention of  the  parties  to  the  transaction,  gathered  from  the  cir- 
cumstances attending  it,  the  conduct  of  the  parties,  the  face  of 
the  written  contract,  and  parol  evidence,  must  control.  Thomp- 
son v.  Davenport,  1  Wash.  12o;  Dabney  v.  Green,  4  Hen.  & 
Munf.  101;  Lawrence  v.  Dubois,  16  W.  Ya.  443;  Sadlrr  v.  Tay- 
lor, 49  W.  Ya.  104;  2  Min.  Ins.  329;  Jones  Mort.  258.  Certain 
rules  have  been  laid  down  by  this  Court  for  guidance  in  seek- 
ing the  intention  of  the  parties,  but  some  of  them  are  clearly 
inapplicable  here.    It  appears  that  the  grantor  was  hard  pressed 
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for  money,  but  not  that  the  grantees  were  known  money  lend- 
ers. Nor  can  it  be  said  that  the  rule  of  gross  inadequacy  of 
price  clearly  applies  here.  On  the  contrary,  it  is  undisputed 
that  Snyder  applied  to  the  plaintiffs  for  a  loan,  or  their  endorse- 
ment for  the  purpose  of  enabling  him  to  pay  of  his  indebted- 
ness, and  also  that  the  possession  of  the  Jand  remained  with 
Snyder  and  without  the  payment  of  rent  until  October,  1899. 
For  the  rules  laid  down  by  this  Court  see  KlincJc  v.  Price,  4  W. 
Ya.  4;  Lawrence  v.  Dubois,  16  W.  Ya.  443;  Davis  v.  Dem- 
ming,  12  W.  Ya.  281;  VanGUdcr  v.  Hoffman,  22  W.  Ya.  2; 
Hoffman  v.  Ryan.  21  W.  Ya.  415;  Matheny  v.  Sanford,  26  W. 
Ya.  386.  In  all  those  cases,  the  relations  of  the  parties  and  the 
contracts  passed  ufpon  were  so  different  from  the  transactions 
now  under  consideration,  that  these  rules  furnish  ver}r  slight 
aid  in  this  case.  The  possession  of  the  defendant  without  pay- 
ment of  rent  was  consistent  with  his  contract  of  purchase  and 
can  not  be  regarded  as  a  circumstance  in  itself  strongly  tending 
to  show  that  a  loan  and  not  an  absolute  sale  was  intended  to  be 
effected  by  the  parties.  This  case  resembles  not  so  much  those 
to  which  reference  has  been  made,  as  it  does  a  long  list  of  other 
cases  holding  that,  if  an  absolute  conveyance  be  made  and  ac- 
cepted in  payment  of  an  existing  debt  and  not  merely  as  se- 
curity for  it,  an  agreement  by  the  grantee  to  re-convey  the  land 
to  the  grantor  upon  receiving  a  certain  sum  within  a  specified 
time*  does  not  create  a  mortgage,  but  a  conditional  sale.  Sad- 
ler v.  Taylor,  40  W.  Ya.  104;  Kerr  v.  Hill,  27  W.  Ya.  576; 
Jones  Mort.  section  265;  Glover  v.  Payne,  19  Wend.  519;  Con- 
way  v.  Alexander,  7  C  ranch  218:  Wallace  v.  Jolinslone,  129  IT. 
S..  58;  Rue  v..  Doyle,  107  111.  275;  Stratton  v.  Savin,  9  Ohio 
28;  Wallace  v.  Smith,  155  Pa.  St.  78;  Stall  y.  Dekn,  72  Mich. 
645 ;  Dignan  v.  Moore,  8  Wash.  312 ;  Swarm  v.  Boggs,  12  Wash. 
246.  In  each  of  these  cases  there  was  an  absolute  conveyance 
and  then  a  defeasance,  either  in  the  deed  or  a  separate  paper, 
providing  that  the  grantee  should  re-convey  within  a  specified 
time  upon  payment  by  the  grantor  of  so  much  money,  or  that 
within  a  certain  time  the  grantor  might  re-purchase.  But  there 
was  not  in  any  of  them  any  clause  by  which  the  grantor  bound 
himself  to  pay  the  money  and  take  a  conveyance  of  the  land. 
These  defeasances  were  held  to  amount  to  nothing  more  than 
options  given  the  grantor  to  re-purchase,  and  the  conveyances 
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vere  held  to  be  conditional  sales  and  not  mortgages.  Had  the- 
defeasances  bound  the  grantor  to  pay  the  money  and  take  the- 
land,  the  conveyances  would  probably  have  been  held  mortgages, 
since  it  appears  from  the  opinions  delivered  that  the  absence  of 
any  clause  so  binding  the  grantor  was  virtually  held  to  be  de- 
cisive of  the  question. 

In  another  long  list  of  cases  it  is  held  that  one  who  pur- 
chases at  a  foreclosure  or  execution  sale  for  the  benefit  of  the- 
debtor  and  upon  an  agreement  to  convey  to  him  upon  the  subse- 
quent repayment  of  the  amount  paid,  takes  the  property  as  a 
mortgagee,  even  when  the  debtor  has  not  actually  paid  any 
money  toward  the  purchase,  if  he  has  abstained  from  bidding, 
or  induced  Others  so  to  do,  whereby  .the  purchaser  obtained  the 
property  at  a  price  below  its  real  value.  Jones  Mort.  section 
332;  Ryan  v.  Box,  34  X.  Y.  307;  Brown  y.  Lynch,  1  Paige  (X. 
Y.)  147;  Sahler  v.  Singer,  37  Ba*b.  329-  Gu&n  v.  ZocZe,  1 
Head  110;  Heister  v.  Maderia-,  2  W.  &  S.  (Pa.)  384;  Robert* 
v.  McMalian,  4  la.  34:  Sandfoss  v.  Jones,  65  Cal.  481;  Smith  v. 
Doyle,  46  111.  451;  Beatty  v.  Brummctt,  94  Ind.  76;  Reese  v. 
Roush,  Z  Mont.  586. 

The  principle  announced  in  these  last-named  cases  seems  to 
be  fairly  applicable  to  the  transaction  now  under  consideration. 
The  purchase  in  each  of  these  cases  was  held  to  have  been  made 
for  the  benefit  of  the  debtor  and  upon  an  agreement  to  re-convey 
to  him  upon  re-payment  of  the  purchase  money  interest  and 
costs.  These  differ  from  the  cases  in  the  former  list  in  this, 
that,  in  the  cases  in  said  former  list,  the  purchases  were  not 
made  at  judicial  sales,  nor  upon  an  agreement  to  re-convey, 
nor  does  it  appear  that,  in  addition  to  the  agreement  to  rc-con- 
vey,  in  case  the  option  to  re-purchase  should  be  exercised,  there 
was  any  declaration  of  trust  made  by  the  grantee.  In  the  cases 
given  in  the  last  list  all  ihese  things  appear.  An  examination 
of  the  transaction  of  January  23,  1899,  between  the  plaintiffs 
and  defendant  in  this  cause,  reveals  the  fact  that  the  purchase 
made  by  the  plaintiffs  at  the  judicial  sale  was  intended  for  the 
benefit  of  the  defendant.  It  appears  from  the  testimony  of  the 
plaintiffs  as  well  as  that  of  the  defendant  that  prior  to  the  sale 
it.  was  understood  and  agreed  ihstt  the  plaintiffs" would  purchase 
the  land  of  the  defendant  for  the  purpose  of  reselling  it  to  him 
at  an  advance  of  $3,000.    This  arrangement  was  perfected,  as 
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has  been  shown.  Snyder,  the  debtor,  paid  all  the  expenses  of 
the  plaintiffs,  amounting,  as  he  claims,  to  $300.  He  says  fur- 
ther that  he  procured  certain  liens  to  be  released  in  order  to 
reduce  the  amount  of  the  indebtedness  on  the  land  and  on  the 
'day  of  sale  kept  other  people  from  bidding  on  the  property  by 
representing  that  the  plaintiffs  would  purchase  for  his  benefit. 
The  plaintiffs  do  not  deny  that  he  paid  their  expenses,  includ- 
ing attorney's  fees,  nor  that  he  reduced  the  amount  of  the  in- 
debtedness, nor  that  he  kept  persons  from  bidding  on  th#  prop- 
erty, but  they  say  they  did  not  authorize  him  nor  direct  him 
to  do  so.  In  his  letter  of  January  11,  1899,  Eickard  said  to 
Snyder  that  he  felt  sure  that  the  persons  whom  he  had  seen  in 
Snyder's  interest  would  buy  the  property  and  re-sell  it  to  him 
and  give  him  an  extension  of  time  for  such  an  advance  as 
would  be  reasonable;  that  they  would  not  go  security  nor  lend 
money  out  of  the  State  of  Virginia,  but  were  willing  to  buy  the 
land  and  trust  to  Snyder's  health  to  make  the  payments ;  that  he 
would  have  to  pay  more  for  the  property,  naming  $3,000,  "But 
it  would  still  be  very  cheap  and  he  would  then  owe  honorable 
gentlemen  who  would  treat  him  different  from  what  he  had  been 
treated,  according  to  his  letters;  and  that  he  would  have  to 
pay,  in  addition,  all  expenses  of  looking  up  the  title,  writing 
papers,  etc.,  and  pay  the  expenses  of  four  gentlemen  to  visit 
him.  The  terms  stated  in  this  letter  were  fully  embodied  in 
the  final  agreement  made  and  executed  by  the  parties.  The 
plaintiffs  purchased  and  entered  into  a  contract  of  sale  with 
defendant  on  the  same  dajr.  It  was  all  one  transaction,  fully 
agreed  upon  and  understood  prior  to  its  execution.  The  plaint- 
iffs did  not  purchase  with  the  expectation  of  keeping  the  la»d, 
or  deriving  any  advantage  from  their  purchase  except  a  profit 
of  $3,000  on  the  transaction.  Except  for  the  $3,000,  it  was 
confessedly  for  the  benefit  of  Snyder.  Prior  to  January  23, 
1899,  Snyder  was  the  legal  and  equitable  owner  of  the  land, 
subject  to  indebtedness  to  various  persons  amounting  to  over 
$16,000.  On  that  day  he  became  the  debtor  by  express  contract 
of  the  plaintiffs  in  the  sum  of  over  $19,OjOO  and  continued  to 
hold  the  equitable  title  to  the  land  while  the  plaintiffs  held  the 
legal  title  for  tlfcir  security.  He  was  their  debtor  bound  by 
an  express  contract  to  pay  them  the  money  and  take  the  land. 
The  relation  of  debtor  and  creditor  existed  between  him  and 
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them.    This  is  one  of  the  strongest  indications  of  a  mortgage. 
In  Davis  v.  Demviing,  12  W.  Ya.  246,  this  Court  held  that  "The 
distinction  between  a  mortgage  and  a  conditional  sale  is  that 
where  money  is  not  loaned,  but  is  advanced,  with  an  agreement 
that  if  it  be  repaid  at  a  given  time  the  vendee  will  rcconvey  the 
land,  and  the  whole  transaction  shows  clearly  that  no  debt 
jreally  remained  after  the  execution  of  the  deed,  such  transac- 
tion is  a  conditional  sale;  but  if,  no  matter  in  what  form  the 
papers  might  be  drawn,  the  whole  transaction  shows  that  after 
the  execution  of  the  deed  the  debt  still  remained,  such  transac- 
tion will  be  held  a  mortgage."    Jones  Mort.,  section  265,  says: 
"The  existence  of  a  debt  is  the  test."    In  Conway  v.  Alexander, 
7  Cranch  218,  Chief  Justice  Marshall  said:  "It  is,  therefore,  a 
necessary  ingredient  in  a  mortgage  that  the  mortgagee  should 
have  a  remedy  against  the  person  of  the  debtor."    On  the  whole, 
the  transaction  of  January  23,  1899,  in  view  of  the  prior  under- 
standing and  agreement  that  it  should  be  consummated  ex- 
actly as  it  was  carried  out,  and  the  fact  that  Snyder  paid  all  ex- 
penses, reduced  the  indebtedness  and  induced  bidders  to  refrain 
from  bidding,  can  not  be  regarded  as  anything  other  than  a  sin- 
gle transaction,  the  sole  object  of  which  was  to  put  the  plaintiffs 
in  the  shoes  of  Snyder's  creditors  with  the  added  ^dvanjtage  of 
having  the  legal  title  in  themselves  for  their  security  with  an 
additional  $3,000  for  their  risk  and  the  use  of  their  money,  while 
Snyder  was  to  have  every  other  benefit  arising  from  it.     Tins 
clearly  stamps  it  a  mortgage.    It  is  wholly  immaterial  that  the 
^artiesdid  not  call  it  a  mortgage,  but  saw  fit  to  term  it  a  pur- 
chase by  the  plaintiffs  and  re-sale  by  them  to  the  defendant.    It 
matters  not  what  they  call  it.    The  law  fixes  its  real  character. 
"Whenever  there  is  in  fact  an  advance  of  money  to  be  returned 
within  a  specified  time,  upon  the  security  of  fan  absolute  con* 
veyance,  the  law  converts  the  transaction  into  a  mortgage,  what- 
ever may  be  the  understanding  of  the  parties.    Even  a  sheriff's 
sale  will  be  converted  into  a  mortgage  when  it  is  made  the  means 
to  carry  out  the  agreement  of  the  parties  to  raise  money  by  way 
of  loan,  and  the  loan  is  made  in  consequence  of  it."  Jones 
Mort.,  section  332. 

It  is  needless  to  say  that  the  reasons  given  for  holding  that 
the  release  of  October  6,  1899,  does  not  bar  the  right  to  specific 
performance,  on  the  theory  that  the  parties  stand  in  the  rela- 
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tion  of  vendor  and  vender  are  more  clearly  sufficient  to  sus- 
tain the  like  holding  that  it  does  not  bar  the  right  of  the  mort- 
gagor to  redeem.    Viewing  the  parties  as  sustaining  the  rela- 
tion of  mortgagor  and  mortgagee,  equity  is  somewhat  more  lib- 
eral to  the  mortgagor  than  to  a  vendee  seeking  specific  perform- 
ance.   The  latter,  must  tender  with  his  bill  the  purchase  money 
when  he  calls  for  a  conveyance  of  the  legal  title.    20  Ena  PL  & 
Pr.  458,  459.     In  the  case  of  a  mortgagor  it  is  not  necessary 
to  make  an  actual  tender  of  the  money  with  the  bill.    An  offer 
to  pay  whatever  may  be  found  to  be  due  is  sufficient.    Jones  on 
Mort.,  section  1095.    In  the  case  of  a  mortgage  it  is  the  prac- 
tice to  direct  the  land  to  be  sold,  the  debt  and  costs  paid,  and  the 
residue,  if  any,  to  be  paid  to  the  mortgagor.     Bart.  Chy.  Pr. 
992.     A  vendor  has  the  option  to  cause  the  land  to  be  sold 
and  the  proceeds  thup  disposed  of  or  to  rescind  the  contract  for 
failure  of  the  vendee  to  comply  writh  his  part  of  it.     Hence, 
if  the  vendee  desires  specific  performance  he  must  aver  his  read- 
iness and  willingness  to  pay  the  purchase  money,  as  a  bar  to  the 
vendors  right  to  rescind.    The  omission  of  this  averment  in  the 
answer  of  defendant,  praying  affirmative  rdief  makes  it  defec- 
tive as  a  eross-bill  for  specific  performance,  but  that  is  imma- 
terial since  it  appears  that  the  relation  of  the  parties  is  that  of 
mortgager  and  mortgagee,  on  which  basis  the  matters  in  differ- 
ence between  them  must  be  settled.     The  discussion  of  their 
rights  on  the  assumption  that,  at  the  time  of  the  execution  of 
the  release,  they  sustained  the  relation  of  vendor  and  vendee  is 
simply  an  elaboration  and  illustration  of  the  principle  upon 
which  relief  from  a  release  of  an  equity  may  be  set  aside  on 
the  ground  of  constructive  fraud. 

However,  the  averment  of  the  answer  is  hardly  sufficient  It 
may  be  argued  from  it  that  the  defendant  desires  to  redeem  and 
is  willing  to  pay  the  debt,  but  this  averment  is  qualified  and 
limited  by  the  prayer  for  relief  in  reference  to  the  sale  of  tim- 
ber as  provided  in  the  contract  of  January  23,  1899.  As  these 
sales  of  timber  could  not  be  made  except  by  the  consent  of  the 
plaintiffs,  that  clause  of  the  contract  is  too  uncertain  to  be  en- 
forcible.  n<2  must  unqualifiedly  express  an  offer  to  pay  what- 
ever may  be  found  <^fe  vB  the  mortgage  debt.  However,  it  Js 
familiar  law,  that  when  tjte  court  can  see  that  on  the  evidence  a 
plaintiff  has  a  good  case,  relief  in  which  can  nit  be  decreed  be- 
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cause  of  a  .defect  in  the  bill,  an  amendment  will  be  permitted 
and  the  cause  remanded  with  leave  to  amend.  Snyder  is  in  a 
like  situation.  On  the  evidence  he  has  a  good  case  for  relief 
by  cross-bill,  to  which  his  answer  corresponds,  but  it  is  defec- 
tive because  he  fails  to  offer  to  do  equity.  Therefore,  the  decree 
can  be  reversed  and  the  cause  remanded  with  leave  to  him  to 
amend  his  answer  in  this  respect. 

As  the  cause  is  to  be  remanded  with  leave  as  aforesaid,  it  is 
proper  to  say,  by  way  of  guidance  in  further  proceedings,  that, 
upon  strict  and  full  proof,  such  as  to  preclude  the  existence  of 
any  shift  or  device  to  evade  the  statute  against  usur}',  the  plaint- 
iffs may  be  allowed  any  just  and  reasonable  expenses  incurred 
by  them  in  making  their  loan,  and  not  already  paid  by  the  de- 
fendant. 27  Am.  &  Eng.  Ency.  Law  (1st  Ed.)  1013;  Brisges 
v.  Sheldon,  18  Blatchf.  (U.  S.)  507;  Novrse  v.  Trine,  7  Johns. 
Chy.  (X.  Y.)  69;  Smith  v.  Wolf,  55  la.  555;  Beadle  v.  Munson, 
30  Conn.  175.  This  is  not  improper  where  the  expense  of  exam- 
ining the  title  and  similar  services  are  incurred  by  the  lender 
at  the  instance  and  request  of  the  borrower,  and  on  the  faith  of 
his  promise  to  pay  it.  27  Am.  &  Eng.  Ency.  Law  (1st  Ed.) 
1013;  Harger  v.  McCullough,  2  Den.  (X.  Y.)  119;  Thurston  v. 
Cornell,  38  X.  Y.  281 ;  Jones  v.  Bernjhill,  25  la.  289.  It  is 
proper  to  remark  also  that,  as  the  status  of  the  defendant  is 
substantially  that  of  a  mortgagor  riling  a  bill  to  redeem,  with- 
out having  made  a  previous  tender  of  the  amount  due,  the 
costs  in  the  trial  court  are  to  be  included  in  the  decree  against 
him,  but  not  the  costs  in  this  Court.  20  Am.  &  Eng.  Ency.  Law, 
625,  citing  a  large  number  of  cases.  Xo  further  suggestions 
are  deemed  necessary,  it  being  assumed,  now  that  the  relations 
of  the  parties  have  been  defined,  that,  under  the  advice  of  com- 
petent counsel,  the  defendant  will  make  such  amendments  in 
his  answer  as  will  give  him  such  relief  as  he  desires  within  the 
limits  of  his  rights  as  herein  ascertained. 

For  the  reasons  stated,  the  decree  will  be  reversed,  thfc  in- 
junction dissolved,  except  in  so  far  as  it  prohibits  and  restrains 
the  defendants,  their  agents,  servants,  employes  and  tenants 
from  cutting,  and  manufacturing  into  lumber,  any  timber  on  any 
of  the  lands  in  the  bill  and  proceedings  mentioned,  and  from  re- 
moving or  selling  any  lumber  already  manufactured  at  the  mill 
on  said  lands,  and  the  cause  remanded  with  leave  to  both  parties 
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to  make  such  amendments  to  their  pleadings  as  may  be  consist- 
ent with  the  principles  stated  and  rights  adjudicated  as  herein 
indicated,  and  for  such  further  proceedings  as  the  parties  may 
be  entitled  to  have  under  principles  here  announced,  and  the 
rules  and  principles  governing  courts  of  equity. 

Reversed. 

Bkaxxox,  Judge  (dissenting) : 

Sampson  Snyder  was  owner  of  a  number  of  tracts  of  land  in 
Randolph  county,  in  all  about  three  thousand  six  hundred  acres, 
and  became  financially  embarrassed,  and  in  a  chancery  suit  his 
lands  were  decreed  to  be  sold  for  debts  amounting  to  upward  of 
$16,000.     They  were  sold  under  the  decree  to  Robert  Liskey, 
John  W  .  Liskey  and  W.  H.  Rickard,  for  $16,660,  and  the  sale 
was  confirmed.     On  the  day  of  the  sale,  23d  January,   1899, 
the  two  Liskeys,  Rickard  and  Snyder  entered  into  a  sealed  con- 
tract by  which  said  Liskeys  and  Rickard  sold  to  Snyder  the 
same  lands  for  $19,660,  and  expense  of  the  vendors  in  travel 
from  Harrisonburg,  Virginia,  to  Beverly,  and  attorney  fees  for 
examining  titles.     Snyder  paid  no  money  down,  but  gave  his 
bonds  for  the  purchase  money  payable  at  different  dates  in  fu- 
ture.    Said  contract  provided  that  on  failure  of  payment  Sny- 
der should  surrender  possession  of  the  lands.    On  6  th  Octo1>er, 
1899,  an  agreement  under  seal  was  made  between  the  Liskeys, 
Rickard  and  Snyder  which  recited  that  the  Liskeys  and  Rickard 
had  purchased  the  lands  at  the  judicial  sale,  and  that  Snyder 
by  said  contract  of  23d  January,  1899,  had  the  privilege  to  re- 
deem the  lands  by  payment  of  large  sums  set  out  in  that  con- 
tract; and  that  Snyder  had  found  it  impossible  to  raise  the 
money  to  meet  any  of  the  installments  payable  under  that  con- 
tract, and  that  in  consideration  of  one  dollar  paid,  and  the  fur- 
ther consideration  that  the  Liskeys  and  Rickard  surrender  to 
Snyder  all  bonds  executed  by  him  for  purchase  money  under 
the  contract  of  23d  January,  1899,  and  also  surrender  a  deed  of 
trust  upon  some  personal  property  and  two  lots  in  the  village  of 
Harmon,  given  by  both  Sampson  Snyder  and  his  son  John  Sny- 
der to  further  secure  payment  of  the  purchase  money  required 
by  said  contract,  the  said  Sampson  Snyder  released  all  right 
and  title  to  said  lands,  and  all  claims  and  demands  against  said 
Liskeys  and  Rickard  or  said  land  growing  out  of  any  transaction 
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whatever,  and  no  party  to  said  agreement  should  thereafter  have 
any  claim  or  demand  against  another  growing  out  of  said  tran- 
saction of  23d  January,  1899.  On  the  same  date  with  this 
release  agreement,  6th  October,  1899,  a  written  lease  of  said 
lands  by  Liskeys  and  Bickard  to  Sampson  Snyder  was  made,  by 
which  the  Liskeys  and  Bickard  let  said  lands  to  Snyder  for 
one  year,  the  consideration  stated  being  that  Snyder  was  to  pay 
$600  as  balance  due  on  rent  for  the  past  year,  and  $1,200  rent 
for  the  year  ensuing.  Afterward  said  parties  made  another 
written  lease,  by  which  the  land  was  leased  to  Snyder  for  another 
term  ending  1st  March,  1901,  for  $425.  On  20th  December, 
1899,  D.  C.  Beherd  purchased  from  the  Liskeys  an  interest  in 
the  lands.  In  March,  1901,  Bobert  Liskey,  John  W.  Liskey, 
William  Bickard  and  D.  C.  Beherd  filed  their  bifl  in  chancery 
against  Sampson  Snyder  stating  the  above  facts,  and  the  further 
facts  that  Suyder  was  yet  in  possession,  refusing  to  surrender 
it  to  the  plaintiff;  that  he  failed  to  pay  the  balance  of  rent; 
that  a  large  part  of  the  land  was  in  sod  valuable  for  grazing; 
another  part  in  fallow,  which  should  be  tilled  and  put  in  grass ; 
another  in  a  large  orchard  bearing  yearly  3,000  or  4,000  bush- 
els of  apples ;  and  another  part  in  merchantable  timber  of  great 
value ;  that  Snyder  was  holding  possession  in  order  to  secure  the 
benefit  of  the  grass,  meadow  land,  the  fruit  and  crops  from  the 
fallow  land,  and  to  cut,  remove  and  market  the  timber  on  the 
lands,  and  then  had  a  saw  mill  on  the  land  and  was  actively  en- 
gaged in  sawing  the  merchantable  timber  and  selling  it ;  that  un- 
less restrained  he  would  use  crops,  grass  and  fruit,  and  sell  the 
timber,  to  the  irreparable  injury  of  the  plaintiffs.  The  bill 
alleged  Snyder  to  be  insolvent.  The  bill  prayed  an  in- 
junction against  cutting  timber  and  manufacturing  it  in- 
to lumber  and  removing  it,  or  cultivating  and  pasturing 
the  land,  taking  fruit,  and  for  general  relief.  Snyder  filed  an 
answer  setting  up  that  he  had  applied  to  the  Liskeys  and  Bick- 
ard for  a  loan  to  discharge  the  decree  against  his  lands,  and  that 
he  made  an  arrangement  with  them  whereby  they  were  to  lend 
him  a  sum  sufficient  to  pay  the  decree,  the  loan  to  be  secured 
by  a  lien  on  the  land,  and  they  were  to  be  present  at  the  sale 
under  the  decree  and  bring  with  them  an  attorney  to  advise 
as  to  the  safety  of  the  loan,  Snyder  to  pay  traveling  expenses  and 
fee  of  attorney.     That  pursuant  to  this  arrangement  the  land 
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was  knocked  down  at  the  sale  to  Liskeys  and  Eickard,  and  the 
sale  was  confirmed  after  the  execution  of  an  agreement  showing 
that  the  purchase  was  for  his  benefit,  and  he  was  to  have  the 
lands  on  repayment  of  said  purchase  money,  with  interest  and 
traveling  expenses  of  the  purchasers  and  their  attorney  from 
Harrisonburg,  and  his  fee.  The  answer  stated  that  Snyder  had 
given  the  Liskeys  and  Eickard  his  bonds  not  only  for  $16,600,. 
the  price  they  purchased  the  land  for  under  the  decree,  but  also 
$3,000  bonus  required  by  them  upon  the  loan,  in  addition*  to- 
interest,  traveling  expenses  and  attorney's  fee.  The  answer 
charged  that  Liskeys  and  Eickard  had  purchased  for  the  bene- 
fit, of  Snyder  at  the  judicial  sale,  and  they  were  not  in  fact  the 
purchasers,  but  merely  the  agents  and  trustees  of  Snyder,  and 
took  by  the  judicial  sale  no  title  against  Snyder  except  as  an 
equitable  mortgage  for  the  money  paid  by  the  purchasers  and 
interest.  The  answer  stated  that  relying  upon  their  promises 
he  did  enter  into  the  contract  of  23d  January,  1899,  by  which  he 
repurchased  the  lands  of  Liskeys  and  Eickard,  and  gave  bonds 
for  $19,660.  It  denied  that  Snyder  abandoned  his  purchase 
under  that  contract  or  admitted  his  inability  to  pay  the  money 
required  by  it,  but  that  on  the  contrary  the  timber  alone  would 
pay  it.  It  further  charged  that  the  Liskeys  and  Eickard  came  to 
his  home  and  requested  him  to  give  them  a  statement  by  which 
they  could  more  effectually  raise  money  to  carry  on  business, 
and  that  they  would  stand  by  the  sale  contract  between  them, 
and  allow  him  time  to  pay,  and  did  not  want  his  property,  but 
that  the  state  of  things  impaired  their  credit  in  certain  busi- 
ness enterprises,  and  therefore  they  wanted  a  statement  from 
him  showing  that  they  were  owners  of  the  lands,  and  presented 
and  asked  him  to  sign  a  writing  prepared  by  them,  which  he  did 
not  fully  consider  and  understand,  and  that  as  they  informed 
him  that  the  paper  was  not  intended  to  have,  and  would  not 
have,  any  effect  upon  his  ownership,  he  signed  it,  the  same  paper 
or  release  mentioned  above,  dated  6th  October,  1899.  The  an- 
swer stated  that  the  two  leases  of  the  land  were  only  given  to 
strengthen  the  credit  of  the  Liskeys  and  Eickard,  and  not  to 
operate  as  a  relinquishment  of  his  right  to  the  land.  The  answer 
prayed  that  upon  payment  to  the  plaintiffs  of  the  sum  legally 
due  to  them,  they  be  required  to  convey  to  him  the  said  lands. 
Upon  the  hearing  a  decree  was  entered  for  the  plaintiff  perpet- 
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nating  the  injunction,  granting  a  recovery  of  the  lands  by  the 
plaintiffs  and  awarding  them  a  writ  of  possession,  and  Snyder 
appeals. 

Snyder  rests  his  case  upon  the  theory  that  the  Liskeys  and 
Rickard  bought  in  the  land  for  his  benefit  at  the  judicial  sale, 
and  that  he  is  thus  entitled  to  have  the  land  upon  principles 
found  in  numerous  cases.  Currence  v.  Ward,  43  W.  Va.  3(37;  Wal- 
raven,  v.  Lock,  2  Pat  &  Heath,  547;  Ileiskcll  v.  Powell,  23  W. 
Ya.  717.  Though  it  is  the  theory  of  Snyder  that  the  purchase 
at  the  judicial  sale  was  in  fact  for  his  benefit,  his  purchase,  yet 
I  do  not  regard  even  his  answer,  and  more  plainly  yet  his  own 
evidence,  as  showing  that.  They  show  that  the  contract  was  that 
Liskeys  and  Rickard  were  to  purchase  and  then  sell  the  land  as 
their  own  property  to  Snyder.  Snyder  could  not  buy.  They  were 
no  relation  to  him,  under  no  call  to  come  hundreds  of  miles 
simply  to  buy  in  the  property  for  him  without  profit  to  them- 
selves. That  theory  does  not  bear  the  face  of  plausibility.  It 
was  a  serious  thing  for  them  to  make  this  trip  and  make  them- 
selves personally  liable  for  $16,660  for  nothing.  I  do  not  know 
that  this  trust  purchase  theory  is  material,  in  view  of  the  release 
agreement  of  6th  October,  1899,  and  the  leases;  but  if  we  can 
say  that  at  the  birth  of  the  transation,  in  the  judicial  sale,  there 
was  no  trust,  it  goes  to  dissipate  Snyder's  claim  based  on  a  trust. 
If  it  did  not  exist  then,  when  did  it  arise?  If  a  trust  existed, 
and  was  not  afterward  released,  it  would  deny  the  plaintiffs 
the  so-called  bonus  of  $3,000  in  fixing  the  amount  due.  But  as 
stated,  a  fair  interpretation  of  facts  stated  in  the  answer  and 
in  Snyder's  evidence  is  that  there  wras  no  arrangement  to  buy  in 
the  land  for  Snyder's  use.  That  such  is  the  truth  is  plainly 
shown,  not  only  by  the  evidence  of  Liskey  and  Rickard,  but  by 
a  letter  from  Rickard  to  Snyder  telling  him  that  he  had  seen 
some  parties  in  his  behalf,  and  that  if  his  property  was  worth 
what  Snyder  represented  and  his  debts  not  over  $15,000,  those 
parties  would  buy  the  property  at  $15,000,  and  then  sell  it  to 
Snyder  on  time,  but  would  not  lend,  and  that  he  would  have 
to  pay  $3,000  more,  and  traveling  expenses  and  attorney's  fee  for 
investigating  title.  This  shows  that  the  sale  was  not  to  be  in 
trust  for  Snyder,  and  that  he  accepted  the  proposition  with  eyes 
•open  to  this  fact.  Will  a  court  of  equity  make  it  another  con- 
tract, a  mere  loan,  in  the  face  of  this?    Of  course,  the  letter  of 
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the  record  for  the  sale  is  against  such  trust  purchase.  Then  on 
the  very  day  of  the  sale  a  formal  contract  is  signed  by  Snyder 
declaring  that  the  Liskeys  and  Eickard  purchased  under  that 
sale,  and  had  sold  the  land  to  Snyder.  Snyder  says  as  a  witness 
that  that  contract  was  agreed  to  before  the  sale,  that  arrange- 
ment as  to  the  sale.  It  was  no  purchase  for  Snyder.  The  par- 
ties declined  to  loan  or  indorse  or  act  in  any  other  form  than  as 
purchasers,  with  absolute  rights  as  such,  and  he  knew  it,  and 
let  them  purchase  on  that  faith.  He  says  that  owing  to  this  ar- 
rangement he  deterred  others  from  buying,  when  others  would 
have  bought  at  a  higher  price.  This  proves  nothing.  Would 
others  have  sold  to'  him  and  indulged  him  ?  Would  the  land 
have  sold  for  more?  It  had  been  twice  before  offered  for  sale, 
the  best  bids  being  at  one  sale  $10,000,  at  another  $13,000,  and 
then  an  upset  bid  of  $15,000.  This  does  not  show,  but  negatives,, 
that  Snyder  could  have  done  better.  It  negatives  inadequacy 
of  price,  or  any  deductions  or  claims  based  on  that  theory, 
though  that  cuts  no  figure  in  the  case.  Xow,  how  can  Snyder, 
in  the  face  of  all  these  things,  in  the  face  of  his  written  ad- 
mission in  that  contract  that  those  parties  were  the  purchasers, 
deny  that  fact  and  say  they  were  purchasers  in  trust?  If  sor 
if  that  were  the  truth,  we  should  expect  a  paper  so  stating  and 
giving  him,  in  so  important  a  matter,  involving  his  all,  a  right 
to  simply  repay  and  get  his  land  back?  He  was  about  58  years 
of  age,  entirely  capable  of  contracting.  True,  he  was  an  unfor- 
tunate  debtor,  in  hard  circumstances,  like  thousands  before  and 
since,  and  our  mere  sympathy  goes  out  to  him  in  his  distress; 
but  we  can  not  for  that  relieve  him.  True,  we  may  say  that 
$3,000  profit  was  large ;  but  any  man  has  right  to  drive  a  good 
bargain.  He  urged  and  begged  those  people,  by  letter  after  let- 
ter, to  come  to  his  relief;  did  so  when  the  sale  was  at  his  very 
door,  and  they  evinced  no  eagerness,  and  he  knew  their  terms 
and  accepted  them.  Could  he  get  any  body  to  do  better  for 
him?  It  does  not  so  appear,  and  if  he  could  have  done  so,  it 
would  be  immaterial.  These  purchasers  came  far,  took  upon 
themselves  a  large  debt,  bought  land  far  from  them,  sold  it  to  a 
man  well  advanced  in  years,  without  a  dollar  paid  down.  Las- 
key  and  Eickard  on  oath  utterly  deny  that  they  purchased  for 
Snyder,  and  solemn  papers  under  hand  and  seal  support  them. 
I  have  said  this  much,  not  because  I  do  not  think  that  if  sucb 
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trust  purchase  really  existed,  it  was  released  by  Snyder  after- 
ward, but  to  show  that  there  was  not  such  trust  at  the  begin- 
ning of  this  transaction,  and  thus  no  superstructure  can  be 
reared  upon  it. 

Time  passed,  and  the  date  of  payment  for  the  first  install- 
ment of  purchase  money  under  that  contract  came,  and  found 
Snyder  unable  to  meet  it.    If  he  could  not  raise  one-third,  how 
could  he  raise  the  balance?    The  land  was  involved,  and  a  very 
large  amount,  perhaps  all  of  the  personal  property  and  two 
village  lots  of  himself  and  son  also.    A  large  debt  was  growing 
and  might  not  be  paid  by  the  property.     He  made  a  contract 
by  which,  in  consideration  of  a  release  of  the  debt  and  the 
personal  property  and  lots  he  surrendered  his  purchase  under 
the  contract  of  23d  January,  1899,     By  that  contract  Snyder 
and  wife  released  "all  their  rights  and  titles  to  said  above  de- 
scribed property,  also  all  claims  and  demands  against  said  first 
parties  or  said  property  as  growing  out  of  any  transaction  what- 
soever and  neither  party  hereto  shall  have  any  claim  or  demand 
against  the  other  as  growing  out  of  the  transaction  of  January 
23d,  1899."    Does  not  this  drown  and  extinguish  any  trust  in 
the  judicial  sale?    Or  in  the  contract  of  sale?    Or  any  right  in 
the  whole  transaction  ?    His  first  contract  promised  to  surrender 
the  land  for  non-payment.    If  not,  can  people  contract  at  all? 
Not  only  that  contract,  but  on  the  same  day  Snyder  made  a 
lease  of  the  land,  and  thus  became  tenant;  not  only  that,  but 
he  made  a  second  lease  for  another  term ;  not  only  that,  but  he 
paid  a  large  amount  of  rent  as  tenant.    Thus  he  confirmed  that 
deed  of  release.    Xo  fraud  is  shown  in  it.    If  there  were,  it  is 
waived  by  the  second  lease  at  later  date,  and  rent.     How  is  it 
pcissible  for  Snyder  to  deny  the  effect  of  these  plain  things? 
Do  any  writings  bind?    Does  any  contract?     Snyder  6ays  that 
this  release  was  not  to  affect  his  prior  ownership.    This  he  says 
in  the  teeth  of  that  writing,  sealed  with  his  seal ;  it  wqs  a  release, 
and  rescission  and  yet  no  release,  or  rescission.      So  the  maker 
of  a  note  once  said  that  the  understanding  was  that  he  was  not 
to  be  bound;  but  the  Court  said  that  he  could  not  prove  that 
underestanding  against  a  plain  note.    Towner  v.  Lucas,  13  Grat. 
705.     Same   principle  Martin  v.   Railroad,   48   W.   Ya.    542; 
HuMl  v.  Gujfey,  37  W.  Va.  426;  Long  v.  Perine,  41  Id.  314; 
Miller  v.  Fletcher,  27  Grat.  403.     It  is  not  pretended  that  the 
execution  of  this  release  created  a  silent  mortgage,  so  as  to  ad- 
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mit  oral  evidence  under  that  principle ;  it  is  simply  asserted  that% 
it  was  agreed  that  it  should  not  release  and  impair,  when  itself 
in  its  words  does  that  very  thing.  If  the  dangerous  doctrine 
of  allowing  oral  evidence  to  destroy  writings  can  go  thus  far, 
then  away  with  the  vaunted  superiority  of  written  over  oral  ev- 
idence of  men's  acts,  and  the  rule  that  oral  evidence  can  not 
contradict  writings.  The  courts  should  narrow,  not  widen,  the 
door  allowing  such  evidence.  This  practice  has  largely  repealed 
the  statute  of  frauds.  In  these  days  of  general  education  and 
facilities  of  making  writings  there  is  less  need  of  such  a  practice 
than  long  ago. 

In  this  connection  we  may  say  that  it  is  an  easy  matter  to 
assert  a  trust  for  land;  but  the  law  steps  in  with  no  uncertain 
tread  and  says  that  "parol  evidence  to  establish  a  trust  must  be 
clear  and  unquestionable."  Armstrong  v.  Bailey,  43  W.  Va. 
??S.  The  whole  case  as  put  by  Snyder  in  his  answer  and  evi- 
dence bears  the  hue  of  unplausibility,  and  is  contradicted  by 
his  action  and  the  documents.  But  it  is  said  that  these  parties 
occupying  the  relation  of  trustees  and  beneficiary,  they  could  not 
thus  deal  with  each  other.  The  point  is  void  of  any  plaus- 
ibility. Their  relation,  if  it  exist erd,  was  not  a  fiduciary  rela- 
tion of  the  character  to  apply  that  rule,  as  in  case  of  express 
trusteeship. 

This  case  is  uncontrollably  governed  by  documentary  evi- 
dence of  absolute  and  certain  import,  and  the  oral  evidence 
is  therefore  unimportant;  but  if  this  were  not  so,  a  conclusive 
reason  why  we  should  affirm  the  decree  is  that  the  oral  evidence 
is  squarely,  flatly  conflicting,  and  involves  credibility  of  the 
witnesses.  There  is  but  little  law  involved,  but  the  case  turns 
on  facts,  and  documents  bring  in  the  solvent  facts.  So  far 
as  oral  evidence  does  merit  consideration,  I  will  state  what 
is  worn  and  trite,  that  this  Court  cannot  reverse  the  lower  court 
when  the  evidence  is  contradictory  and  the  erediabilit}*  of  wit- 
ness's is  involved.    Camden  v.  Dewing,  47  \Y.  Va.  315. 

It  is  assigned  for  error  that  the  court  perpetuated  the  injunc- 
tion and  gave  the  plaintiffs  a  recovery  of  the  land  and  a  writ  of 
possession.  If  it  is  meant  that  equity  has  no  jurisdiction  for 
injunction  at  all,  the  point  can  not  be  sustained.  View  Snyder 
as  a  tenant  committing  waste,  equity  has  clear  jurisdiction  for 
injunction  to  stop  waste.     That  late  excellent  work,  American 
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-&  Eng.  Decis.  Eq.,  in  vol.  2,  pp.  660,  668,  says  that  the  old 
common  law  remedies  are  now  superseded,  and  that  "an  in- 
junction will  therefore  issue  to  restrain  any  act  of  waste  by  a 
tenant  in  possession,  whenever  the  threatened  acts  amount  to  a 
manifest  injury  to  the  inheritance  and  are  a  wanton  abuse  of 
the  tenant's  rights."  "The  remedy  by  injunction  is  so  pecu- 
liarly adapted  to  the  redress  of  injuries  which  constitute  waste, 
that  it  has  supplanted  to  a  large  extent  the  remedies  at  law/' 
28  Am.  &  Eng.  Ency.  Law,  922 ;  2  Taylor,  Landl.  &  Ten.  sec- 
tion 691. 

Insolvency  is  not  requisite  in  case  of  a  tenant  committing 
waste.  Viewed  not  as  tenant,  which  he  was,  but  as  a  trespasser, 
injunction  lies,  Snyder  being  insolvent,  as  shown  by  the  whole 
record,  and  the  damage  in  cutting  and  selling  large  quantities 
of  timber  entailing  large  damage.  Becker  v.  McGraw,  48  W. 
Va.  539.  On  the  theory  disclosed  by  the  answer,  that  of  mort- 
gage, the  injunction  was  proper  and  could  not  be  dissolved. 
Bell  v.  Core,  20  W.  Va.  169.  But  I  suppose  the  assignment  does 
not  mean  to  question  jurisdiction  in  the  inception  of  the  case, 
but  only  in  perpetuating  the  injunction  and  granting  recovery 
of  the  land  and  a  writ  of  possession  at  the  end  of  the  case. 
The  case  being  one  of  a  tenant  guilty  of  waste,  it  was  surely 
right  to  perpetuate  the  injunction  without  trial  at  law.  Uni- 
versity, v.  Tucker,  31  W.  Va.  621.  So  if  the  case  were  as  Snyder 
contended,  one  of  vendor  and  vendee,  or  equitable  mortgage 
and  the  mortgagor  doing  irreparable  injury,  as  the  evidence 
clearly  shows  that  Snyder  was  cutting  and  sawing  with  a  mill 
a  large  amount  of  timber.  But  did  the  court  err  in  giving  a  re- 
covery of  the  land  and  a  writ  of  possession?  Viewing  the  case 
as  that  of  the  tenant  refusing  possession  after  term  expired,  of 
course,  there  is  no  equity  merely  for  the  recovery  of  possession; 
but  as  the  court  had  clear  jurisdiction  for  waste,  and  the  bill 
alleged  both  waste  and  unlawful  detainer,  could  not  the  Court 
go  on  to  give  full  relief  by  delivery  of  possession  under  the 
rule  that  equity  having  jurisdiction  for  one  purpose,  will  give 
complete  relief  on  the  merits  and  end  the  litigation,  and  not 
turn  the  parties  loose  for  another  law  suit?  Hotchkiss  v.  Fitz- 
gerald, 41  W.  Va.  357.  But  this  action  of  the  court  does  not 
rest  alone  on  the  consideration  just  stated.  The  bill  set  forth 
the  plaintiffs'  title  to  the  land,  and  the  defendant's  tenancy 
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and  detainer  and  waste;  the  answer  of  Snyder  came  in  setting 
up  his  claim  under  the  alleged  trust,  presented  his  facts  to  sus- 
tain that  defence,  justified  his  detainer  of  possession  under  that 
claim,  and  as  upon  a  cross  bill  asked  the  court  to  adjudicate  his 
right  to  the  land,  and  to  compel  the  plaintiff  to  execute  the  trust 
by  conveyance  of  the  land  to  Snyder  on  payment  of  the  debt. 
Now,  why  should  not  equity,  having  jurisdiction  on  the  bill, 
as  just  stated,  and  jurisdiction  upon  the  cross-bill  of  the  matters 
therein  stated  in  defence  of  the  bill,  give  final  decision  upon 
the  rights  of  the  parties,  and  finding  that  the  defendant  had  no 
right,  give  the  plaintiffs  their  property?  Note  that  this  is  not, 
like  Freer  v.  Davis,  decided  this  term,  a  contest  between  two- 
distinct  titles  adverse  from  their  origin,  but  a  question  of  which 
of  the  litigants  was  entitled  to  the  one  only  title  and  the  land 
under  it.  It  is  a  case  where  the  question  is  one  of  equitable 
right,  equitable  mortgage  which  can  be  adjudicated  only  in 
equity.  The  Court  adjudicated  against  this  equitable  title,  and 
why  should  not  the  Court  give  recovery  and  possession  to  the 
legal  right  instead  of  sending  it  to  a  law  court  to  get  recovery  ? 
The  Court,  if  it  decided,  had  to  pass  on  the  respective  rights, 
and  ought  to  have  power  to  effectuate  its  decision. 


CHARLESTON. 

Pearson  r.  West  Virginia  Lime  and  Cement  Co. 
Submitted  September  15,  1904.    Decided   December   20,    1904. 

1.     Evidence — Question  of  Fact — Appeal  and  Error — When  Lower 
Court  Reversed  on  fyicts. 

Though  upon  a  question  of  fact,  as  to  which  there  is,  con- 
flicting evidence,  the  finding  of  the  triaj  court  is  entitled  to 
peculiar  weight  and  will  not  ordinarily  be  disturbed,  the  appel- 
late court  will  reverse  such  finding,  when  there  Is  a  decided 
preponderance  of  the  evidence  against  it  and  the  finding  itself 
is  inconsistent  with  what  the  evidence,  on  the  whole,  clearly 
shows  was  intended  to  be  the  relation  of  the  parties  toward  one 
another,     (p.  660). 

Appeal  from  Circuit  Court,  Tucker  county. 

Action  by  Eichard  P.   Pearson  against  the  West  Virginia. 
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Lime  and  Cement  Company.    Decree  for  plaintiff,  and  defend- 
ant  appeals. 

Eeversed. 

W.  B.  Maxwell  and  A.  Jay  Valentine,  for  appellant. 

Talbott  &  Hoover  and  Fred  0.  Blue,  for  appellee. 

POFFENBARGER,  PRESIDENT  I 

The  main  question  in  this  case,  necessary  to  be  considered  in 
order  to  determine  the  propriety  of  the  decree  appealed  from, 
is  the  nature  of  the  respective  interests  of  the  plaintiff  on  one 
side  and  the  defendants  on  the  other,  in  a  certain  mining  prop- 
erty in  Tucker  county,  known  as  the  West  Virginia  Lime  and 
Cement  Company  property.  There  is  a  corporation  bearing  the 
name  of  the  properties,  and,  as  belonging  to  which,  it  is  treated 
in  the  decree  complained  of,  and,  in  a  certain  sense,  by  the  par- 
ties; but  it  seems  that  no  formal  conveyances  of  the  property 
have  ever  been  made  to  it,  and  that  the  parties  in  whose  names 
the  legal  titles  of  the  property  stand  have  executed  no  formal 
contract  with  the  corporation,  binding  them  to  convey.  Their 
rights  and  interests  are  dependent  upon  parol  evidence,  and  to 
effectuate  the  object  of  the  bill  on  the  one  hand,  and  to  main- 
tain the  defense  on  the  other,  by  upholding  the  alleged  rights  of 
the  defendants,  specific  performance  of  certain  parol  contracts, 
in  respect  to  which,  however,  there  is  some  correspondence, 
must  be  either  enforced,  or  the  parties  left  free  to  vindicate 
their  rights  in  some  other  suit.  On  the  basis  of  the  understand- 
ing  between  the  parties,  concerning  this  property  and  its  devel- 
opment, the  defendants  have  expended  about  thirty  thousand 
dollars.  They  furnished  the  money  and  entrusted  its  expendi- 
ture to  the  plaintiff.  After  the  property  had  been  purchased 
and  the  plant  erected,  the  defendants  became  dissatisfied  with 
the  management  of  the  plaintiff  and  ousted  him  from  the  contrQl 
of  the  business.  Up  to  the  date  of  this  occurrence,  about  Decem- 
ber 1,  1902,  there  seems  to  have  been  no  misunderstanding  or 
differences  as  to  the  respective  interests  of  the  parties,  except 
that  when  the  agreement  to  form  the  corporation  was  presented 
to  the  plaintiff,  and  he  was  informed  that  only  one  share  was 
to  stand  in  his  name,  for  the  time  being,  so  that  he  might  be 
a  director,  and  that,  with  the  exception  of  four  shares,   to  be 
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hold  by  him  and  other  parties,  for  the  like  purposex  all  the 
shares  were  to  stand  in  the  name  of  the  defendant,  Henry  E. 
Weaver,  the  principal  financial  man  in  the  concern,  as  trustee, 
or  were  not  to  be  issued,  the  plaintiff  refused  to  sign  the  agree- 
ment. Thereupon  his  name  was  stricken  out  and  that  of  an- 
other person  inserted  as  a  nominal  stockholder  to  subserve  the 
purpose  of  organization.  After  this  the  plaintiff  continued  to 
manage  the  business  and  the  defendant  to  furnish  money  until 
the  change  of  management,  about  December  1,  1902. 

II.  P.  Pearson,  the  plaintiff,  had  been  in  the  employ  of  the 
defendant  Weaver,  and  certain  mining  and  railway  corporations, 
under  the  management  of  Weaver  as  president,  in  the  capacity 
of  civil  engineer  for  some  time  preceding  the  starting  of  the 
business  involved  in  this  case.  By  reason  of  his  capacity  and  in- 
formation possessed  by  him  concerning  the  business  of  Wearer 
and  his  corporations,  his  services  for  some  time  after  he  con- 
ceived tbe  idea  of  the  development  of  the  property  here  in  con- 
troversy were  very  necessary  to  his  employers,  and  there  is  evi- 
dence tending  to  show  that  they  dissuaded  him  from  'leaving 
their  employment  and  starting  on  this  venture,  by  offers  to  fur- 
nish the  money  for  the  development  of  the  property  upon  fair 
and  just  terms.  Pearson's  interest  in  the  property  at  that  time 
consisted  of  a  lease,  dated  October  6,  1898,  for  thirty-five  years, 
authorizing  him  to  mine  the  coal  and  manufacture  into  lime  the 
limestone  in  two  tracts  of  land,  containing  together  172*£ 
acres,  paying  to  the  owner  of  the  land  a  royalty  of  three  cents 
a  ton  for  the  coal  and  one-half  a  cent  per  bushel  for  lime.  He 
had  no  capital  with  which  to  develop  this  property.  From  about 
August  19,  1901,  up  until  February,  1902,  he  brought  this 
lease  to  the  attention  of  Weaver,  from  time  to  time,  and  ex- 
pressed great  anxiety  to  begin  work  upon  it,  and  represented 
to  Weaver  that  other  parties  were  willing  to  furnish  the  money. 
In  February,  1902,  he  went  to  Chicago,  taking  the  lease  with  him, 
and  there  made  the  agreement  upon  the  faith  of  which  all  this 
money  was  expended.  What  that  agreement  was  depends  upon 
the  testimony  of  himself,  Weaver  and  C.  A.  Bickett,  an  associate 
of  Weaver  in  his  mining  and  railroad  enterprises,  and  the  sub- 
sequent conduct  and  admissions  of  the  parties. 

Pearson  says  that  nobody  was  present  when  the  contract  was 
made  except  himself  and  Weaver,  and  that  the  latter  proposed 
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to  finance  the  concern  as  a  joint  stock  corporation,  to  which  the' 
former  objected,  on  the  ground  of  the  possibility  of  his  being 
deprived  of  the  control  of  the  business;  and  thereupon  Weaver 
explained  the  laws  respecting  the  management  and  control  of 
corporations  and  the  danger  to  his  private  fortune  of  going  into 
the  business  upon  any  other  basis  than  that  of  a  stockholder  in 
a  corporation,  and  closed  with  an  offer  to  allow  Pearson  to  hold 
fifty-one  per  cent,  of  the  stock,  which  would  enable  him  to 
manage  and  control  the  corporation.  Weaver  admits  that  he 
and  Pearson  were  alone  when  the  contract  was  made,  but  says 
that,  upon  its  conclusion,  Bickett  was  called  in  and  informed 
of  the  terms  of  the  agreement.  Bickett  substantiates  this  state- 
ment, and  Pearson  corroborates  it  in  part  by  his  admission  that 
the  lease  and  some  other  papers,  which  he  had  brought  with  him, 
were  delivered  into  the  hands  of  Bickett  on  that  occasion.  Bick- 
ett and  Weaver  both  swear  that  they  did  agree  to  form  a  cor- 
poration; that  the  lease  was  to  be  the  property  of  the  corpora- 
tion; that  the  stock  was  not  to  be  divided,  but  held  by  Weaver  in 
trust  until  the  property  was  developed :  that  Weaver  was  to  fur- 
nish all  the  money  for  that  purpose;  that  he  was  to  be  repaid 
all  that  money  before  a  division  of  the  stock  was  made;  that 
Pearson  was  to  have,  in  the  meantime,  a  salary  of  one  hundred 
and  twenty-five  dollars  a  month;  and  that  upon  the  repayment 
of  Weaver's  money  the  stock  was  to  lie  divided  into  four  equal 
parts,  one  to  Pearson,  one  to  Weaver,  one  to  Bickett,  and  one- 
to  — Gardner. 

At  the  date  of  the  meeting,  Pearson  owned  only  the  lease. 
Weaver  and  Bickett  say  it  was  agreed  at  that  meeting  that  the 
fee  in  the  property  on  which  the  lease  was  held  should  be  pur- 
chased and  ultimately  conveyed  to  the  corporation  and  the  lease 
thereby  extinguished.  They  say  Pearson  was  distinctly  in- 
formed that  they  would  have  nothing  to  do  with  the  property 
unless  this  could  be  done.  Pearson  was  authorized  to  purchase 
it,  and  did  so,  Weaver  furnishing  the  money  for  that  purpose. 
Other  property  adjoining  tins  land  was  also  purchased  in  the 
same  way.  Those  properties  cost  a  little  less  than  six  thousand 
dollars.  On  March  31,  100*2,  about  a  month  after  the  talk  in 
Chicago,  an  option  on  the  land  on  which  Pearson's  lease  was 
taken  was  secured  in  the  name  of  E.  J.  Billings  by  the  pro- 
curement of  Pearson,  and  assigned  to  the  West  Virginia  Lime- 
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/md  Cement  Company,  and  delivered  to  Weaver.  This  act  is 
corroborative  of  the  statements  of  Weaver  and  Bickett,  and  in- 
consistent with  the  position  now  taken  by  Pearson.  Pearson 
claims  the  property  so  purchased  was  to  be  the  individual  prop- 
erty of  Weaver,  held  subject  to  the  lease,  and  not  the  property 
of  the  corporation  to  be  organized.  The  deed  for  the  land  was 
afterward  made  to  Weaver,  and  Pearson  explains  that  by  say- 
ing Weaver  had  requested  it,  because  the  West  Virginia  Lime 
and  Cement  Company  had  not  yet  been  incorporated,  for  which 
statement  he  vouches  Weaver's  letter.  This  is  not  at  all  incon- 
sistent with  Weavers  position,  since  it  was  necessary  to  put  the 
title  provisionally  in  the  hands  of  some  individual. 

It  is  agreed  that  Pearson  represented  that  the  cost  of  putting 
the  plant  in  operation  would  be  about  six  thousand  dollars,  on 
the  basis  of  putting  in  but  one  kiln.  Bickett,  at  one  time,  sug- 
gested a  six-kiln  plant,  but  that  was  not  carried  out.  Two  were 
put  in,  and  the  total  cost  of  the  plant,  exclusive  of  the  purchase 
money  for  land,  amounts  to  over  twenty-three  thousand  dollars. 
A  costly  and  possibly  useless  structure,  put  up  as  part  of  the 
plant,  is  a  coal  chute  from  the  top  of  the  mountain  to  the  kilns. 
It  cost  about  $10,000.00,  and  its  satisfactory  working  is  in  dis- 
pute, as  is  also  the  value  of  the  coal  for  use  in  the  plant.  But 
Bickett  knew  it  was  being  put  up.  As  before  stated,  the  defend- 
ants furnished  this  money  as  demanded  by  the  plaintiff,  Pear- 
son, and  entrusted  its  expenditure  to  his  ability,  judgment  and 
discretion.  Many  complaints  were  made  from  time  to  time  by 
defendants  of  his  failure  to  render  accounts  and  send  in  re- 
ports. Assuming  that  attention  to  the  work  of  erecting  the 
plant  and  other  outside  operations  were  so  exacting  as  not  to 
allow  him  time  for  proper  bookkeeping,  auditing  of  claims  and 
sending  reports,  the  defendants  directed  one  of  their  employes 
by  the  name  of  Thomas  to  go  there  and  assist  him.  •  He  de- 
clined the  proffered  assistance  and  went  on  in  a  manner  unsat- 
isfactory to  defendants.  He  complains  against  the  defendants 
of  their  failure  to  meet  his  pay  rools  promptly  and  furnish  ma- 
chinery and  materials  at  the  stipulated  times,  by  means  of  all  of 
which  he  was  embarrassed  in  his  operations.  When  the  plant 
had  been  completed  and  was  beginning  to  turn  out  lime,  a  dif- 
ference as  to  the  price  at  which  it  should  be  sold  arose.  Pearson 
had  represented  that  it  could  be  produced  at  a  small  cost  and 
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sold  in  the  vicinity  of  the  place  of  manufacture  at  less  than  it 
could  be  bought  elsewhere  and  still  at  a  good  price,  so  that  the 
profits  anticipated  were  from  twenty-five  to  one  hundred  per 
cent.  The  defendants  claim  that  lime  was  selling  in  the  com- 
munity at  twenty-four  cents.  Pearson  offered  or  sold  some 
of  the  first  product  at  fifteen  cents.  Bickett  maintained  that 
the  price  should  be  not  less  than  twenty-two  cents,  urging  upon 
Pearson  the  necessity  of  it  in  view  of  the  large  amount  invested 
and  the  impossibility  of  raising  prices  after  being  once  fixed,  as 
well  as  the  practibility  of  it,  that  being  two  cents  cheaper  than 
the  price  at  which  others  were  supplying  it.  A  man  by  the 
name  of  Ferguson,  an  employe  of  the  defendants  in  some  of 
their  enterprises,  was  sent  to  the  plant  and  into  the  community 
to  negotiate  the  sales,  and  it  seems  that  some  sales  were  made  or 
offered  by  him  at  eighteen  or  nineteen  cents. 

Bickett  made  one  or  two  trips  to  ftie  plant  and  was  assured  by 
Pearson  that  his  progress  was  good,  and  does  not  seem  to  have 
made,  or  to  have  been  there  long  enough  to  make,  any  investiga- 
tion. They  relied  upon  Pearson.  After  the  differences  arose, 
and  when  it  seemed  to  the  defendants  that  the  plant  ought  to 
be  running  and  doing  well,  but  was  not,  they  sent  John  McFad- 
yen,  a  man  in  whose  business  capacity  and  skill  as  an  engineer 
they  had  confidence,  to  make  an  examination  of  the  plant  and 
report  his  conclusion  as  to  its  value.  His  report  was  not  in  all 
respects  satisfactory,  because  it  showed  that  the  cost  of  manu- 
facturing lime  would  be  from  seven  to  ten  cents,  considerably 
more  than  was  estimated  by  Pearson.  The  defendants  came  to 
the  conclusion  also  that  Pearson's  management  was  incompetent 
and  extravagant,  and  they  resolved  to  displace  him  as  manager 
and  did  so  about  December  1,  1902. 

It  would  be  a  work  of  great  labor  and  of  doubtful  utility  to  re- 
view all  of  the  correspondence  and  the  testimony  relating  to 
these  matters.  Enough  has  been  stated  to  show  that  the  plaint- 
iff and  the  defendants  entered  into  an  arrangement,  looking 
to  the  development  of  a  property  of  doubtful  and  uncertain 
value.  Whether  Pearson's  lease  wras  worth  anything  could  only 
be  tested  by  the  expenditure  of  a  large  amount  of  money. 
Whether  the  investment  of  this  money  would  prove  to  be  worth 
anything  to  him  or  its  owners  no  man  could  tell  without  the  test, 
a   costly   experiment.     Though  Pearson   does   say   other   per- 
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sons  had  offered  the  means  to  test  the  property,  he  does  not  in- 
dicate who  they  were  or  upon  what  terms  they  contemplated 
investing  their  money  with  him.  His  lease  being  valueless  with- 
out  the  expenditure  of  a  large  amount  of  money,  which  he  did 
not  have,  and  the  result  of  that  expenditure  by  the  defendants 
being  a  matter  of  great  uncertainty,  as  is  almost  any  other  min- 
ing venture,  the  agreement  as  contended  for  by  the  defendants 
is  not  unreasonable.  It  gave  Pearson  a  salary  of  one  hundred 
and  twenty-five  dollars  a  month,  saved  to  him  one-fourth  of  his 
lease,  and  gave  to  him  one-fourth  of  all  the  property  purchased, 
and  made  the  arrangement  appear  to  be  feasible  and  business- 
like in  its  outlines.  Assuming  that  he  was  competent  as  a  man- 
ager, there  was  ample  capital  then  behind  the  enterprise,  and 
there  was  no  reason  why,  in  case  the  property  should  prove  val- 
uable, the  business  might  not  go  on  successfully.  Though  the 
money  invested  by  Weaver  and  his  associates  was  all  to  be  re- 
turned out  of  the  earnings  of  the  plant,  before  any  division  of 
the  stock  should  be  made  or  dividends  declared,  Pearson  was  to 
have  his  salary,  the  royalties  in  his  lease  were  to  be  cut  off  and 
saved  to  the  company,  and  nearly  four  thousand  dollars'  worth 
of  other  property  was  purchased  for  the  company.  It  would  be 
difficult  to  understand  how  sagacious  business  men,  such  as 
Weaver  and  his  associates  are  shown  to  be,  could  be  induced 
to  put  money  into  such  an  enterprise  to  an  extent  limited  only 
by  the  requirements  of  the  business,  without  an  understanding 
that  it  should  be  returned  to  them.  On  the  basis  contended 
for  by  the  plaintiff,  the  most  ordinary,  even  inferior,  business 
foresight,  would  demand  that  the  amount  to  be  contributed 
be  limited  in  advance  and  balanced,  on  some  sort  of  valuation, 
against  the  property  contributed  by  the  other  party.  It  is  in- 
credible that  these  defendants  should  bind  themselves  to  furnish 
the  money  necessary  to  buy  all  this  property  and  put  up  th* 
plant,  without  fixing  any  limit  upon  the  amount  w7ith  the  under- 
standing that  the  plaintiff,  contributing  only  the  value  of  hi? 
lease,  should  own  fifty-one  percent  of  it  when  completed.  He 
says  the  defendants  were  not  bound  by  the  contract  to  purchase 
the  fee  in  the  land  and  the  other  lands,  and  that  they  did  so 
of  their  own  volition.  This  was  a  most  remarkable  exhibition 
oC  generosity,  for  the  evidence  undoubtedly  shows  (hat  the 
property  so  purchased  was  to  become  the  property  of  the  corn- 
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pan}'.  If  not,  why  did  Pearson  cause  the  option  to  be  assigned 
to  the  company  and  not  to  Weaver  individually?  Some  of 
Pearson's  letters  are  inconsistent  on  this  point  On "  March 
21,  1902,  he  wrote  Bickett,  saying,  among  other  things,  "For 
the  last  time,  either  carry  out  your  promise  and  buy  out  the 
property  as  outlined  in  our  last  interview;  or  if  you  think  my 
services  worth  the  price,  pay  me  $6,000.00  for  the  lease  of  the 
Hendricks  business  and  then-  exclude  me  from  its  respansibil- 
ities,  and  pay  me  an  ample  salary  for  the  overseeing  of  your 
future  operations  here,  and  do  it  before  the  1st  prox.  I  am 
tired  of  promises."  What  purchase  could  he  have  referred  to, 
less  than  a  month  after  the  Chicago  interview,  other  than  the 
purchase  of  the  fee  in  the  land  on  which  he  had  the  lease? 
Howr  can  he  reconcile  this  with  the  pretension  that  that  purchase 
was  made  by  Weaver  and  his  associates  of  their  own  volition 
and  not  in  pursuance  of  the  agreement  made  in  Chicago?  In 
his  attempted  explanation  of  this  inconsistency  he  does  not 
say  he  did  not  refer  to  that  purchase,  nor  attempt  to  repel  the 
inference  arising  from  it  as  to  what  the  contract  was,  but  goes 
off  into  a  long  unintelligible  rambling  discussion  of  other  mat- 
ters, complaining  of  delays  and  making  accusations  of  non- 
compliance with  his  promises  as  to  the  time  within  which  cer- 
tain things  were  to  be  done.  As  a  circumstance,  raising  an 
inference  against  the  position  of  the  defendants,  he  relied  upon 
the  fact,  that  at  the  time  of  the  purchase  of  the  land  on  which  the 
lease  was,  an  abstract  was  shown  to  Bickett  from  which  it  ap- 
peared that  the  land  was  subject  to  that  lease,  and  that  the  deed 
was  made  subject  to  that  lease,  facts  which  all  the  parties 
knew.  In  the  hands  of  the  owners  and  grantors  in  the  deed, 
of  course  the  land  was  subject  to  the  lea^e,  and  in  conveying 
it,  they  could  not  afford  to  put  in  a  warranty  without  excepting 
the  lease.  If  Bickett  and  Weaver  were  relying  upon  their  con- 
tract, made  in  Chicago,  these  facts  could  make  no  difference 
and  were  not  calculated  to  excite  any  comment,  or  induce  any 
different  course  of  conduct  on  their  part,  for  they  understood 
that  both  the  lease  and  the  land  were  to  become  the  property 
of  the  company.  It  is  not  pretended  that,  at  that  time,  they 
had  received  any  notice  from  Pearson  that  his  contention  as 
to  the  Chicago  agreement  was  different  from  theirs.  He  does 
not  pretend  that  any  notice  of  that  kind  had  been  given  them. 
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The  first  act  on  his  part,  charged  as  being  inconsistent  with 
their  claim,  was  his  refusal  to  sign  the  ^agreement  to  incorporate 
in  June,  1902.  He  does  not  say  he  even  then  gave  notice  of  a 
claim  of  fifty-one  per  cent,  of  the  stock.  When  asked  what  he 
had  said  to  Mr.  Robinson,  who  presented  the  agreement  for 
his  signature,  he  replied  as  follows:  "I  declined  to  sign  them, 
and  when  pressed  for  the  reason  gave  it  to  Mr.  Robinson;  told 
him  about  my  lease  and  that  when  I  got  my  stock  I  would  as- 
sign the  lease  just  as  was  intended  in  Chicago."  In  his  exam- 
ination in  chief,  he  says  he  refused  to  sign  because  they  had 
not  allotted  his  fifty-one  per  cent,  of  the  stock,  but  does  not  say 
he  told  Robinson  he  claimed  that  much.  There  is,  therefore, 
in  the  record,  nothing  to  show  that  the  defendants  had  notice 
of  the  full  nature  and  extent  of  the  claim  he  now  makes,  until 
after  he  had  been  ousted  from  the  management  of  the  business. 
With  the  single  exception  of  his  refusal  to  sign  the  articles  of 
incorporation,  no  act  of  his,  up  to  the  date  of  his  ouster,  was 
inconsistent  with  the  contract  as  claimed  by  defendants.  On  the 
■contrary,  with  the  exception  of  his  refusal  to  accept  the  as- 
sistance of  Thomas,  he  seems  to  have  been  submissive  to  the 
will  and  instructions  of  the  men  who  were  furnishing  the  money. 
In  a  letter  to  Bickett,  dated  July  21,  1901,  he  said :  "The  main 
point  I  want  you  to  be  impressed  with  in  regard  to  your  letter 
is  that  neither  now  nor  any  time  in  the  future  need  you  have 
any  apprehension  as  to  my  acting  hastily  or  injudiciously  in 
regard  to  sales  or  financial  matters  here.  You  have  far  more 
-experience  and  sagacity  than  I  have  in  such  matters,  and  no 
one  appreciates  that  fact  more  than  I  do,  and  I  am  only  too 
pleased  that  our  little  corporation  has  a  right  to  all  benefits 
Arising  therefrom." 

After  having  examined  all  the  evidence,  much  of  which  can 
not  be  set  out  here  for  want  of  space,  we  are  clearly  of  the 
opinion  that  the  agreement  made  in  Chicago  is  not  what  it  is 
claimed,  by  Pearson,  to  be,  but  is  substantially  what  it  is 
•claimed,  by  the  defendants,  to  be. 

After  he  had  been  deprived  of  the  management  of  the  plant 
-and  property,  Pearson  brought  this  suit  in  equity,  setting  out 
in  his  bill  his  pretentions  and  claims  substantially  as  herein- 
before 6tated,  and  praying  alternately  that  the  charter  of  the 
West  Virginia  Lime  and  Cement  Company  and  its  pretended 
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organization  be  declared  nullities,  or,  if  that  could  not  be  done, 
that  his  interest  in  the  corporation  be  ascertained  and  fixed  at 
fifty-one  per  cent,  of  the  capital  stock;  that  Weaver,  Ferguson, 
Bickett,  Stern  and  Robinson,  the  corporators  of  said  company, 
t>e  declared  trustees,  to  hold  said  fifty-one  per  cent,  of  stock 
for  his  use  and  benefit;  that  they  be  required  to  deliver  the 
same  to  him ;  that  a  special  receiver  be  appointed  to  take  charge 
of  the  property  pending  the  suit,  with  full  power  and  authority 
to  preserve  from  waste  and  injury,  and  operate,  said  plant;  that 
the  defendants,  their  agents  and  servants,  be  required  to  turn 
the  same  over  to  the  receiver;  and  that  they  be  enjoined  from 
in  any  manner  interfering  with  the  property.  The  bill  also 
prays  for  general  relief.  Upon  the  bill,  a  receiver  was  ap- 
pointed and  an  injunction  awarded.  The  defendants  appeared, 
filed  their  demurrer  and  answer  at  March  rules,  1903.  The 
answer  denies  the  material  allegations  of  the  bill,  charge**  in- 
competency and  extravagance  on  the  part  of  the  plaintii?  as 
manager  of  said  works,  and  sets  forth  the  claims  and  conten- 
tions of  the  defendants,  as  to  their  rights  and  interests  in  re- 
spect to  the  property,  substantially  as  hereinbefore  stated,  ex- 
cept that  they  claim  that  the  property  purchased,  and  stand- 
ing in  the  name  of  Weaver,  is  not  to  be  conveyed  to  the  corpo- 
ration until  after  the  plant  is  completed,  the  business  thor- 
oughly on  its  feet  and  their  money  fully  returned  to  them,  and 
that  the  delivery  to  them  of  plaintiff's  lease  was  intended  to, 
and  does,  operate  as  an  assignment  to  Weaver  to  be  also  held 
in  trust  with  the  land.  Several  unimportant  interlocutory  or- 
ders were  made  from  time  to  time,  and  on  the  1st  day  of  De- 
cember, 1903,  a  decree  on  the  merits  was  entered,  whereby  the 
court  ascertained  and  adjudged  that,  by  the  verbal  agreement 
between  the  parties,  the  plaintiff  had  bound  himself  to  contrib- 
ute his  lease  and  Weaver  to  contribute  a  sufficient  amount  of 
money  to  erect  and  complete  the  plant  for  the  manufacture  of 
lime  and  to  open  the  coal  mine  on  the  lands;  that  the  West  Vir- 
ginia Lime  and  Cement  Company  had  been  duly  incorporated; 
that  by  the  terms  of  the  verbal  agreement  the  plaintiff  was  to 
receive,  as  consideration  for  his  lease,  fifty-one  per  cent,  of  the 
capital  stock  and  Weaver,  the  remaining  forty-nine  per  cent; 
that  Weaver  did  advance  sufficient  money;  and  that  he  had  re- 
fused to  give  the  plaintiff  the  stock  to  which  he  was  entitled. 
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Thereupon  it  was  adjudged,  ordered  and  decreed  that  fifty-one 
per  cent,  of  the  capital  stock  be  issued  to  the  plaintiff,  and  the 
residue  to  Weaver  and  his  associates;  that  Weaver  was  the 
owner  in  fee  of  the  lAd  and  entitled  to  receive  the  royalties  as 
they  may  acme  from  the  lease;  that  upon  the  issuance  to  the 
plaintiff  of  fifty-one  per  cent,  of  the  capital  stock,  he  assign  and 
transfer  to  said  corporation  his  lease.  The  receiver  was  or- 
dered to  deliver  posossion  of  the  property  to  the  corporation, 
and  it  was  further  ordered  that  upon  such  delivery  his  powers 
should  cease.  His  compensation  was  fixed  at  six  hundred  dol- 
lars and  decreed  against  the  corporation,  and  the  cause  was 
referred  to  a  commissioner  to  ascertain  and  report  whether  there 
are  any  liens  upon  the  lease,  and  upon  the  property  and  stock 
of  the  corporation,  and  to  audit  and  settle  the  acounts  of  the 
special  receiver. 

From  the  finding  of  the  facts  already  stated,  it  is  apparent 
that  this  decree  is  erroneous,  and  that  the  principal  errors  are 
in  decreeing  to  plaintiff  fifty-one  per  cent,  of  the  capital  stock 
and  adjudicating  the  land  purchased  to  be  the  property  of 
Weaver.  We  do  not  think,  however,  that  the  evidence  fully 
sustains,  in  all  its  details,  the  claim  of  defendants.  They  say 
no  property  was  to  be  conveyed  to  the  corporation,  and  that  no 
stock  was  to  be  issued,  until  all  their  investment  had  boon  re- 
turned out  of  the  profits  of  the  enterprise,  but  that  all  was  to 
remain  in  Weavers'  hands  as  trustee.  This  claim  is  contradict- 
ed by  Weaver's  letter  to  Pearson,  directing  the  Baker  land  to 
be  conveyed  to  him,  because  the  corporation  had  not,  at  l^e 
time  ot  its  purchase,  been  chartered  and  organized.  This  fact 
fcho\.'s  that  the  property  was  to  be  conveyed  to  the  corpora- 
tion, as  soon  as  organized  and  ready  to  receive  the  title.  It  i> 
not  to  be  .-issumed  that  tlw  corporation  was  to  own  part  of  the 
property,  while  another  part  was  to  be  withheld  from  it  in  tra.-t, 
without  any  reason  therefor.  And  it  would  be  inconsistent  with 
business  principles  to  convey  the  property  to  the  corporation, 
without  receiving  anything  in  return  for  it.  Consistency  in  the 
claim  of  the  defendants,  also  denies  the  proposition  that  no  stock 
was  to  be  issued ;  for  a  corporation,  receiving  property  or  funds 
without  issuing,  or  recognizing  any  title  to  stock  is  a  sort  of 
anomaly,  not  to  be  established  except  by  very  clear,  consistent 
and  positive  evidence.    We  think  the  trust  arrangement  in  the 
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agreement  was  only  to  continue  until  the  organization  of  the 
corporation,  and  that,  upon  its  organization,  the  stock  was  to  be 
issued  to  the  persons,  and  in  the  proportion,  hereinbefore  stated, 
namely,  one-fourth  to  Pearson,  and  the  remaining  three-fourths 
to  Weaver  and  his  associates,  in  consideration  of  property  con- 
veyed and  credit  extended.  As  the  corporation  is  charged  with 
all  the  money  laid  out  and  expended  by  Weaver  and  his  asso- 
ciates, the  value  of  the  stock,  in  the  hands  of  all  the  parties  is 
dependent  upon  future  development,  as  contemplated  by  the 
agreement.  Xo  reason  is  perceived  why  Weaver  and  his  as- 
sociates should  hold  the  title  to  Pearson's  stock,  since  their  out- 
lay is  a  charge  and  an  indebtedness  against  the  corporation, 
rendering  all  the  stock  less  valuable  to  the  extent  of  that  out- 
lay, in  whosoever  hands  it  may  be.  It  is  also  inconsistent  to 
sa}r  that  Pearson's  stock  should  be  specially  pledged  to  the  re- 
payment of  the  corporation's  debt. 

Though  not  entitled  to  all  the  relief  given  him  by  the  decree, 
the  plaintiff  is  clearly  entitled  to  have  specific  performance  of 
the  contract  for  the  purchase  of  his  lease,  conveyance  of  the 
land  and  an  adjudication  of  his  right  to  said  twenty-five  per 
cent,  of  the  capital  stock  of  the  corporation  as  aforesaid,  and 
the  same  issued  and  delivered  to  him  upon  the  assignment  of 
the  lease  and  conveyance  of  the  other  property.  Xo  adequate 
legal  remedy  for  the  vindication  of  his  rights  in  these  respects 
is  perceived.  The  contract  contemplates  the  full  and  complete 
development  of  a  property  which  seems  to  have  considerable 
merit  and  value  as  a  mining  property.  It  embraced  among  its 
provisions  the  vesting  in  him,  as  a  stockholder,  of  a  beneficial 
interest  in  real  estate,  not  only  as  to  the  interest  in  his  lease, 
so  indirectly  to  be  retained,  but  also  in  the  property  purchased 
for  the  corporation  by  Weaver  and  his  associates.  It  is  need- 
less to  say  that  equity  has  jurisdiction  to  enforce  specific  per- 
formance of  almost  all  kind  of  contracts,  relating  to  real  es- 
tate. See  West  Virginia  etc.  Co.  v.  Yinal,  14  W.  Ya.  637;  Oil 
Co.  v.  Oil  Co.,  47  W.  Ya.  84;  Bettman  v.  Harness,  42  W.  Ya. 
433;  26  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  104.  Xo  question  is 
made  as  to  whether  the  plaintiff  has  put  himself  in  position  to 
^call  for  such  relief  by  performing  his  own  duty  and  demanding 
performance  by  the  defendants.     The  demurrer  is  not  insisted 
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upon  here  and  the  appellees  seem  to  desire  a  decree  deter- 
mining the  rights  of  all  parties  interested. 

Why  there  should  be  any  reference  as  to  liens  is  not  perceived. 
Nobody  has  asserted  and  asked  enforcement  of  any  liens  by  any 
pleadings  in  the  cause.  A  reference  for  the  settlement  of  the 
accounts  of  the  special  receiver  may  become  necessary,  but  no 
cause  for  it  appears  as  yet.  Xo  exception  to  any  items  of  his 
"report  is  disclosed  by  the  record.  His  bill  for  services,  amount- 
ing to  six  hundred  dollars  was  excepted  to  and  its  excessiveness 
is  here  admitted  by  both  sides.  The  claim  is  not  itemized  and 
the  court  had  nothing  before  it  from  which  the  true  character 
and  amount  of  the  services  could  be  determined,  and  no  evi- 
dence was  adduced  in  support  of  the  claim.  Its  allowance  is, 
therefore,  erroneous,  but  upon  an  itemization  and  proof  of  his 
services,  the  court  can,  without  difficulty,  fix  the  amount  of 
his  compensation,  and  no  reference  for  that  purpose  is  neces- 
sary. References  are  expensive  and  should  not  be  made  with- 
out cause. 

For  the  reasons  stated,  the  decree  complained  of  will  be  re- 
versed and  the  cause  remanded  with  directions  to  decree  an  as- 
signment by  the  plaintiff  of  his  lease  lo  the  West  Virginia  lime 
and  Cement  Company  and  a  conveyance  to  said  corporation,  by 
the  defendant,  Henry  E.  Weaver,  of  the  land  purchased,  as 
hereinbefore  stated,  for  it,  and,  by  such  proper  orders  as  may  be 
necessary,  to  cause  such  assignment  and  conveyances  to  be  made 
and  also  to  require  the  defendant,  the  West  Virginia  Lime  and' 
Cement  Company,  upon  such  assignment  and  conveyance  be- 
ing effected,  to  issue  and  deliver  to  the  plaintiff  certificates  for 
one-fourth  of  its  capital  stock,  fully  paid  and  nonassessable; 
and  for  such  further  proceedings,  acording  to  the  rules  and  prin- 
ciples of  equity,  as  may  be  necessary  to  secure  and  protect  the 
rights  and  interests  of  the  parties  under  their  said  agreement. 

Reversad. 
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CHARLESTON. 

Stout  v.  Sands.  llojS 


56        663 
165        247 

Submitted  September  10,  1904.  Decided  December  20,  1904.         j£5 377 

1.  Evidence — Presumption  of  Fact, 

Suppression,  by  one  party  to  a  suit,  of  a  document  relied  upon 
as  evidence  by  the  opposite  party,  is  not  equivalent  to  an  admis- 
sion of  the  truth  of  the  claim  of  the  latter  respecting  its  con- 
tents, and  does  not  dispense  with  the  necessity  of  prima  facie 
proof  of  such  claim,  sufficient  to  Sustain  a  judgment  or  decree. 
But,  when  a  prima  facie  case  is  made  and  doubt  is  cast  upon  it 
by  rebuttal  evidence  or  otherwise,  suppression  of  the  document 
raises  a  strong  inference  against  the  party  failing  to  produce  it 
and  determines  the  point  in  favor  of  the  ©ther  party,    (p.  665). 

2.  Witness — Impeachment — Testimony.  «S 

Though  a  party  cannot  impeach  a  witness  called  by  him,  he  is 
not  bound  by  all  such  witness  says.  He  may  prove  the  material 
facts  by  other  evidence,  even  though  the  effect  of  it  is  to  directly 
contradict  his  own  witness;  but  he  cannot  show  that  the  wit- 
ness has  made  contradictory  statements  out  of  court,      (p.  668). 

Appeal  from  Circuit  Court,  Harrison  County. 
Action  by  Elmore  IT.   Stout  against  C.   Sprigg  Sands  and' 
others.     Decree  for  defendants,  and  plaintiff  appeals. 

Affirmed. 

E.  G.  Smith,  H.  W.  Williams,  and  L.  C.  Lawson,  for  ap- 
pellant. 

Davis  &  Davis  and  II.  F.  Snyder,  for  appellees. 

POFFEXBARGER,  PRESIDENT*. 

A  bill  and  an  amended  bill  to  reform  a  deed,  on  the  grounds 
of  mistake  and  fraud  having  been  dismissed  by  the  circuit 
court  of  Harrison  county,  for  want  of  proof  of  the  allegations 
of  the  bill,  the  plaintiff  has  appealed 

Some  time  in  the  year  1900  the  plaintiff,  Elmore  H.  Stout, 
being  the  owner  of  a  tract  of  land,  containing  about  two  hun- 
dred acres,  part  of  which  is  underlaid  with  the  Pittsburgh  vein 
of  coal,  and  all  of  which  is  supposed  to  be  underlaid  with  deeper 
veins  of  coal  known  by  other  names,  executed,  by  the  procure- 
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ment  of  one  Samuel  W.  Kinsey,  an  option  of  purchase  of  coal 
under  said  land  in  favor  of  C.  Sprigg  Sands,  to  be  by  him  con- 
veyed to  certain  persons  who  were  then  securing  by  purchase  a 
large  compact  body  of  coal  in  that  neighborhood,  composed  of 
the  aggregate  area  of  several  farms,  with  a  view  to  organizing 
a  company  to  open  and  operate  coal  mines.  Sands  had  taken 
options  on  all  the  desired  territory  except  that  of  Stout.  In 
view  of  his  inability  to  procure  it  at  a  satirf&ctory  price.  Kinsey, 
who  was  an  agent  of  the  parties  to  whom  it  wa>  intended  Sands 
should  convey  the  land,  was  .sent  to  Stout  for  the  purpose  of 
securing  an  option.  He  succeeded  in  doing  so  at  the  price  of 
$40.00  per  acre,  delivered  it  to  Sands,  caused  the  Pittsburgh 
yein  of  coal  to  be  surveyed,  and  later  a  deed,  bearing  date  Octo- 
ber 27,  1900,  prepared  at  the  instance  of  Sands,  was  presented 
to  Stout  and  his  wife  for  execution  at  the  bank  of  which  Sands 
was  Cashier,  which  they  executed,  under  the  belief  that  it  con- 
veyed only  the  Pittsburgh  vein  of  coal,  but  which  in  fact  in- 
cluded by  its  terms  all  the  coal  under  the  land.  Having  discov- 
ered this  later,  Stout  commenced  this  suit  for  reformation  on 
the  17th  day  of  September,  1001.  Meantime,  Sands  had  con- 
veyed the  coal  to  James  T.  Blhir  and  Cyrus  T.  Achre,  trustees, 
by  deed,  dated  November  13,  1900,  who,  by  deed,  dated  Febru- 
ary 20,  1901,  conveyed  it,  together  with  all  the  other  coal 
secured  and  conveyed  to  them  by  Sands,  to  a  corporation,  called 
the  Interstate  Coal  Company,  and  that  company,  by  deed,  dated 
September  11,  1901,  conveyed  it  to  another  corporation,  called 
The  Clarksburg  Fuel  Company.  To  the  first  bill,  which  was 
filed  at  November  rules,  1901,  Sands,  Blair  and  Achre,  trustees, 
and  the  Interstate  Coal  Company  were  made  defendants.  On 
the  4th  day  of  April,  1902,  an  amended  bill  was  filed  in  court, 
making  the  Clarksburg  Fuel  Company  a  defendant.  On  the 
5th  and  7th  days  of  June,  1902,  respectively,  Sands  and  the 
Clarksburg  Fuel  Company  answered.  Sands  having  died,  the 
cause  was  revived  against  his  executrix  and  devisee  in  Septem- 
ber, 1903.  A  number  of  depositions  were  taken  and  filed  by 
the  plaintiff,  but  none  by  the  defendants.  At  the  Hay  term, 
1904,  the  Interstate  Coal  Company  answered,  and,  .on  the  4th 
day  of  June,  1904,  the  decree  complained  of  was  entered* 

Competent  witnesses  prove  that  there  was  a  preliminary  op- 
tional contract  between  Stout  and  Sands,  embodying  the  terms 
upon  which  the  conveyance  was  to  be  made.    Kinsey  swears  he 
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wrote  it  and  Stout's  son  swears  he  was  present  and  heard  the 
negotiations,  saw  the  contract  signed,  read  it,  and  signed  it  him- 
self as  a  witness.  Kinsey  further  swears  that  he  delivered  it  to 
Sands  and  that  he  knows  nothing  of  its  whereabouts,  but  sup- 
poses it  is  with  Sands'  papers.  The  bill  and  amended  bill  called 
for  its  production.  Sands  not  only  failed  to  produce  it,  but 
denied  in  his  answer  that  any  contract  for  plaintiff's  coal  was 
in  his  possession  or  had  ever  been  written  or  delivered  to  him. 
His  executrix  did  not  answer  the  bill  and  no  evidence  was  taken 
by  any  of  the  defendants.  Kinsey's  statement  is  uncontra- 
dicted. To  the  allegation  that  the  deed  was  prepared  at  the 
instance  of  Kinsey  and  his  associates  or  some  one  of  them  and 
presented  to  plaintiff  and  wife  to  be  signed  and  acknowledged, 
Sands  does  not  respond  with  any  denial.  Hence,  it  must  be 
taken  as  true. 

Sands'  failure  to  produce  the  contract  is  relied  upon  as  a 
very  strong  element  in  plaintiff's  case.  It  is  hardly  pretended 
that  there  is  sufficient  evidence  without  this  circumstance  to 
establish  the  contents  of  that  instrument  in  accordance  with 
the  theory  and  claim  of  the  bill,  and  the  view  taken  by  counsel 
for  appellant  seems  to  stand  almost  upon  the  assumption  that 
the  non-production  of  the  contract  is  an  admission  that,  if  pro- 
duced, it  would  prove  the  allegations  of  the  bill.  Aside  from 
his  views,  however,  it  is  necessary  here  to  ascertain  what  the 
weight  and  effect  of  the  suppression  of  evidence  is.  The  sup- 
pression of  documents  called  for  is  not  an  admission  that  they 
would  prove  what  is  claimed  respecting  their  contents.  It  is 
merely  a  circumstance  warranting  a  strong  inference  against 
the  party.  There  must  be  spme  other  evidence  in  support  of 
the  claim.  A  prima  facie  case  must  be  made,  and,  when  made, 
and  there  is  rebuttal  evidence,  casting  a  doubt  upon  the  ques- 
tion of  fact  in  controversy,  the  act  of  the  party  withholding 
evidence  is  taken  strongly  against  him,  and  sustains  the  posi- 
tion of  the  plaintiff. 

"When,  on  the  unexplained  refusal  of  a  party  to  produce  on 
trial  documents  which  have  been  called  for,  the  opposite  party 
introduces  parol  evidence  of  the  contents  of  the  papers,  then, 
if  there  be  doubt,  the  probable  interpretation  most  unfavorable 
to  the  suppressing  party  will  be  adopted.  But  this  is  a  matter 
solely  of  logical  inference.  The  mere  non-production  of  writ- 
ten evidence/  says  Sir  W.  D.  Evans,  'which  is  in  the  power  of 
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a  party,  generally  operates  as  a  strong  presumption  against  him. 
I  conceive  that  has  been  sometimes  carried  too  far,  by  being 
allowed  to  supersede  the  necessity  of  other  evidence,  instead  of 
being  regarded  as  merely  matter  of  inference,  in  weighing  the 
effect  of  evidence  in  its  own  nature  applicable  to  the  subject  in 
dispute/"  Whar.  Ev.  section  1207.  "It  follows,  therefore, 
that  the  presumption  arising  from  mere  non-production  cannot 
be  used  to  relieve  the  opposing  party  from  the  burden  of  prov- 
ing his  case.  But  when  a  prima  faeie  case  is  proved,  sufficient 
by  itself  to  sustain  a  judgment,  then  a  party  refusing  to  exhibit 
books  which  would,  if  produced,  settle  the  matter  either  one  way 
or  the  other,  or  to  give  other  explanations,  not  only  prejudices 
his  case  on  trial,  but  precludes  himself  from  subsequently  ob- 
jecting that  the  case  of  the  opposite  party,  though  sufficient  for 
judgment,  did  not  introduce  all  the  facts/'    Id.  section  1268. 

It  is  oaiy  a  circumstance  weighing  heavily  against  the  party 
and  does  not  dispense  with  the  necessity  of  some  independent 
evidence  in  support  of  every  necessary  element  of  the  claim  of 
the  other  party.  This  is  well  illustrated  and  clearly  shown  by 
the  application  of  the  rule  in  our  own  decisions.  See  Wheeling 
v.  Hawlcy,  18  W.  Ya.  472;  Knight  v.  Capito,  23  W.  Va.  639; 
Hefflebower  v.  Detrick,  27  W.  Ya.  16;  Bindley  v.  Martin,  28  W. 
Va.  775;  Union  Trust  Co.  v.  McClellan,  40  W.  Ya.  405;  Webb 
v.  Bailey,  41  W.  Ya.  463. 

In  the  light  of  this  interpretation  of  the  rule,  the  evidence 
for  plaintiff  must  be  examined.  It  consists  of  the  testimony  of 
the  plaintiff,  his  son,  Kinsey  and  Sidney  Miley.  Stout/s  son 
does  not  pretend  to  quote  the  language  of  the  contract.  He 
saw  it,  read  it  and  signed  as  a  witness,  but  does  not  say  it  men- 
tioned only  the  Pittsburgh  vein  of  coal.  He  says  Kinsey  eame 
there  to  buy  that  vein,  that  they  talked  of  that  vein  only,  and 
that  by  the  contract  it  done  was  sold.  Kinsey  was  not  exam- 
ined in  chief  as  to  the  contents  of  the  contract.  After  having 
been  recused  from  the  stand,  he  was  recalled  for  further  cross- 
examination  by  the  defendants  and  then  said:  "To  the  best  of 
my  knowledge  the  option  said  all  the  coal  the  same  as  all  the 
other  options  we  had,  except  the  Fleming  tract  of  coal"  Then 
on  re-direct  examination,  he  admitted  that  the  amount  of  coal 
was  described  in  the  contract  as  being  approximately  fifty  acres, 
that  the  price  was  based  upcm  the  acreage  of  the  Pittsburgh 
vein  and  that,  at  the  time  the  contract  was  made,  the  outcrop- 
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pings  of  that  vein  were  pointed  out  to  him.  Plaintiffs  testi- 
mony in  chief  is  substantially  the  same  as  that  of  his  son.  He- 
says  he  sold  the  Pittsburgh  vein  and  was  paid  only  for  that  vein. 
When,  on  cross-examination,  he  was  interrogated  as  to  the 
language  of  the  contract,  he  did  not  say  it  was  limited  to  the 
Pittsburgh  vein.  It  appears  from  what  he  said  that  he  bases 
his  case  upon  quite  different  grounds.  He  said  he  looked  .it 
the  contract  to  see  if  the  coal  was  sold  by  the  acre  and  it  was, 
but  not  that  he  looked  to  see  if  it  included  only  the  Pittsburgh 
vein.  The  following  question  and  answer  discloses  unequivo* 
cally  the  basis  of  his  claim:  "Q.  And  all  you  remember  about 
it  is  that  you  sold  it  by  the  acre  and  that  you  remember  very 
distinctly?  A.  Yes,  sir,  that's  enough  to  remember  about  it, 
isn't  it,  and  I  remember  it  very  distinctly,  and  I  remember  they 
said  it  was  ninety-four  and  a  fraction  acres."  That  the  price 
was  determined  by  the  acreage  of  the  Pittsburgh  coal  is  uncon- 
tradicted. Miley  says  he  called  upon  Sands  at  the  instance  of 
Stout  to  obtain  an  admission  from  him  or  a  release.  The  ma- 
terial part  of  his  evidence  is  as  follows:  "I  said  Mr.  Sands 
bow  much  did  you  get  and  he  said  ninety-four  acres,  and  I  said 
that's  what  he  said  and  I  said  how  much  did  you  pay  for  and 
he  said  ninety-four  acres,  and  I  said  do  you  claim  anything  out- 
side of  that  and  he  said  not  a  thing  in  the  world,  and  I  said 
you  ought  to  release  that,  and  he  kind  of  laughed  and  bluffed 
me,  and  I  said  will  you  release  him?  If  you  don't  he  will  sue 
you.  And  he  said  I  have  two  of  the  best  lawyers  In  town,  paid 
by  the  year,  and  they  might  as  well  do  something  as  nothing. 
And  I  said  all  Mr.  Stout  asks  you  to  do  is  to  pay  for  all  the 
land  in  the  deed  or  release  him,  you  have  something  there  you 
haven't  paid  for  and  he  kind  of  laughed  and  turned  away  and 
said  it  difin't  amount  to  much,  he  didn't  know  whether  there 
was  any  coal  there  or  not  and  it  wouldn't  be  operated  anyhow, 
and  he  said  Stout  sent  you  here  didn't  he,  and  I  said  he  did.  I 
think  that  was  the  last  word  was  said,  he  went  out  and  I  went 
about  my  business.  , 

Q.  State  whether  or  not  C.  S.  Sands  in  that  conversation 
or  at  any  other  time  told  you  wheather  he  bought  the  drift  coal 
or  Pittsburgh  coal,  or  Freeport  coal,  or  what  strata  of  coal  he 
bought  of  Stout,  I  mean? 

A.  He  said  that  he  had  bought  the  Pittsburgh  vein,  but 
that  was  all  he  claimed,  that  Kinsey  came  and  looked  at  that 
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vein  of  coal  and  the  underneath  vein  of  coal  wasn't  talked  of  or 
thought  of,  and  Kinsey  stated  he  didn't  think  of  anything  else, 
and  that  was  all  he  wanted  and  all  he  asked/"  For  its  hearing 
upon  this  admission,  and,  in  fact,  as  a  part  of  it  and  to  he  read 
with  it,  the  following  additional  statement  made  by  Sands  to 
Mi  ley  is  given : 

"A.  AVliy,  he  said  it  seemed  to  be  the  custom  to  give  the 
boundary  lines,  that  was  his  answer  to  me,  that  seemed  to  be 
the  custom  to  take  in  the  whole  thing,  to  give  the  boundary 
lines,  but  they  only  claimed  the  coal  they  surveyed  and  paid  for. 

Q.     Xow  what  coal  do  you  say  was  surveyed  and  paid  for? 

A.  Why  he  claimed  the  Pittsburgh  vein,  he  called  it  the 
Pittsburgh  at  least."  It  further  appears  that,  with  one  excep- 
tion, all  the  other  deeds  taken  by  Sands  in  that  neighborhood, 
in  getting  this  coal  property  together,  called  for  all  tKe  coal  in 
the'  farms,  although  the  price  was  based  upon  the  acreage  of 
the  Pittsburgh  vein.  That  is  admitted  so  far  as  there  is  any 
testimony  relating  to  the  subject,  and  it  is  disclosed  by  plaint- 
iff's witnesses. 

Kinsey,  it  is  to  be  remembered,  is  the  only  witness  who  makes 
an  express  and  direct  statement  as  to  what  the  contract  stated 
in  respect  to  the  quantity  of  coal  described,  and  that  is  that  it 
said  all  the  coal.  Stout  is  not  held  to  the  truth  of  this  state- 
ment simply  because  he  called  the  witness.  He  cannot  directly 
impeach  his  own  witness,  by  attacking  his  character  or  proving 
his  contradictory  statements,  but  he  can  show  the  fact  to  be 
different  from  what  the  witness  states  it  to  be  by  other  evidence. 
"The  general  rule  that  one  cannot  impeach  his  own  witness 
must  not  be  understood  to  imply  that  the  party  is  bound  to 
accept  such  testimony  as  correct.  On  the  contrary,  it  is  very 
clear  that  the  one  producing  a  witness  may  prove  the  truth  of 
material  facts  by  any  other  competent  evidence,  even  though 
the  effect  of  such  testimony  is  to  directly  contradict  his  own 
witness.  *  *  *  *  A  party  is  not  bound  by  all  the  state- 
ments of  a  witness  called  by. him,  if  adverse,  even  though  no 
other  witnesses  are  called  to  contradict  him;  the  party  may 
rely  on  part  of  such  testimony,  although  in  other  parts  the  wit- 
ness denies  the  facts  sought  to  be  proved.  It  has  been  well 
said  that,  if  the  other  rule  should  prevail,  'every  one  would  be 
at  the  mercy  of  his  own  witnesses,  and  if  the  first  witness  sworn 
should  swear  against  him,  he  would  lose  the  testimony  of  all 
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the  rest.  This  would  be  a  perversion  of  justice."  Jones  Ev, 
seSbn  860;  Best's  Pr.  Ev.  section  643;  Phillips  Ev.  (3d  Ed., 
Paft  2),  767;  Hickory  v.  United  States,  151  TL  S.  303.  Stout 
could  have  overcome  Kinsey's  statement  by  other  evidence,  but 
has  he  done  so  ?  He  either  could  not  or  would  not  say  that  the 
language  of  the  contract  was  limited  to  the  Pittsburgh  vein  of 
coal.  Neither  did  his  son  say  so.  Nor  does  the  admission 
proved  against  Sands  import  that  the  language  was  so  limited. 
The  only  direct  evidence  on  that  point  is  the  statement  of  Kin- 
sey.  If  it  is  broken  down  by  anything  in  the  record,  it  must 
be  done  by  inference,  deduced  from  the  facts  that  the  negotia- 
tions were  for  the  Pittsburgh  vein,  that  the  price  was  based 
upon  the  acreage  of  the  Pittsburgh  vein  and  the  admission  of 
Sands  that  he  claimed  nothing  but  the  Pittsburgh  vein.  This 
admission,  however,  must  be  taken  altogether.  It  includes  the 
fact  that  his  deed  included  all  the  coal,  and  that  he  claimed 
the  right  to  hold  it  for  he  unequivocally  signified  his  intention 
to  resist  any  litigation  instituted  for  the  purpose  of  changing 
his  deed.  The  inference  must  also  overcome  adverse  inferences, 
deducible  from  Stout's  disclosure  of  the  fact  that  he  relies, 
not  upon  language  in  the  contract,  specifying  the  Pittsburgh 
coal  alone,  but  that  the  contract  said  the  coal  was  to  be  paid 
for  by  the  acre,  and  all  the  acres  are  not  paid  for  because  of 
two  supposed  underlying  veins,  each  equal  to  the  entire  area  of 
the  farm,  making  nearly  three  hundred  and  forty  acres,  and 
the  admitted  fact  that  the  other  deeds  taken  by  Sands  in  the 
neighborhood  are  in  conformity  with  his.  How  can  the  court 
reach  the  conclusion  that  he  has  made  out  prima  facie  proof  of 
the  fact  that  the  contract  was  limited  to  the  Pittsburgh  coal? 
All  this  evidence  mu-t  be  reconciled  as  far  as  possible.  3Iost 
of  it  can  stand  together  consistently  with  the  result  that  lun- 
gers statement  is  true.  It  wa:-  in  the  power  of  Mr.  Stout  to 
directly  contradict  that  statement  and  he  did  not  do  it,  bat 
chose  to  rely  upon  another  ground,  not  necessarily  inconsistent 
with  its  truth.  If  a  man  will  not  prove  his  own  ea*e  by  his  own 
oath,  how  can  he  expect  the  court  to  make  it  out  from  the  most 
unsatisfactory  inferences?  Had  he  made  out  a  prima,  fa-^e 
case,  upon  which  the  defendant  casts  doubt  by  rebuttal  evidence, 
then  the  suppression  of  the  contract,  the  best  evidence  of  what 
it  contained  by  the  defendant,  would  have  been  conclusive  against 
him  and  in  favor  of  the  plaintiff,  but  the  plaintiff  leaves  his  own 
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case  incomplete,  without  the  intervention  of  any  rebuttal  evi- 
dence, based  upon  mere  inferences,  when  he  was  on  the  witness 
:  stand,  had  seen  the  contract,  had  read  the  contract,  and  had 
signed  the  contract,  but  failed  to  state  it  contained  the  very  thing 
upon  which  he  relies  in  this  case.  If  he  knew  that  it  was  in 
there,  the  act  of  withholding  his  own  testimony  is  one  for 
which  the  court  cannot  be  held  responsible  and  an  omission 
on  his  part  which  the  court  cannot  supply  for  the  purpose  of 
holding  the  other  part}'  guilty  of  a  reprehensible  act,  calling 
for  a  strong  inference  against  him.  Are  we  to  assume  that,  in 
the  course  of  this  important  litigation,  he  had  not  been  advised 
by  his  counsel,  as  to  what  it  was  necessary  for  him  to  prove? 
He  offers  no  excuse  for  his  failure  to  say,  and  his  sons  failure 
to  say,  that  the  language  of  the  contract  was  in  reference  to 
the  Pittsburgh  coal  only.  He  does  not  even  say  he  does  not 
remember  its  language  on  that  point.  Moreover,  all  that  he 
does  say  is  drawn  from  him  on  his  cross-examination.  What 
inference  is  it  possible  to  deduce  from  this  except  that  he  knew 
the  contract  contained  no  such  language,  and  that,  as  hone?t 
men,  he  and  his  son  could  not  testify  that  it  did  contain  such 
language  ? 

Having  reached  the  conclusion  that  the  plaintiff  has  wholly 
failed  to  prove  the  initial  and  basic  fact  in  his  case,  there  is  no 
occasion  to  deliberate  upon  the  many  other  questions  sought  to 
be  raised,  all  of  which  were  dependent  upon,  and  have  fallen 
with,  this  fact. 

Seeing  no  error  in  the  decree  complained  of,  the  Court  af- 
firms it. 

Affirmed. 


-m  m  CHARLESTON. 

m  w 

i**—5  Stafford  v.  Board  of  Canvassers. 

I  eo  « 

Submitted  December  15,  1904.    Decided  December  20,  1904. 

1.     Ejection — Ballot— Board  of  Canvassers. 

When  the  clerk  of  a  county  court  has  laid  before  the  board  of 
canvassers  of  the  county,  for  the  purposes  of  a  recount,  the 
ballots,  poll  books  and  other  returns  of  the  election,  and,  witfc- 
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out  Just  cause,  has  refused  to  receive  back  into  his  custody  the 
ballots  and  care  for  them  during  the  recesses  of  the  board,  while 
engaged  in  the  recount,  such  board  may  lawfully  commit  the 
care  and  custody  of  the  ballots  to  the  sheriff  of  the  county, 
(p.  672). 

2.     Election — Ballot 

Retention  of  one  or  both  of  the  keys  to  the  ballot  boxes,  al- 
though the  ballots  are  in  the  boxes,  by  the  board  of  canvassers 
or  a  member  thereof,  does  not  justify  the  refusal  of  the  clerk  to 
preserve  and  be  responsible  for  the  ballots,     (p.  673).    • 

Z.     Election — Recount — Ballots  Tampered  With. 

When  all  the  ballots  cast  at  all  the  precincts  in  an  election 
held  in  the  county  have  been  kept  in  proper  custody,  and  the 
packages  of  ballots  voted  at  one  of  the  precincts  nevertheless 
bears  evidence  of  having  been  tampered  with,  that  fact  does  not 
vitiate  the  ballots  cast  at   the  other  precincts.        (pp.  673,  674). 

Petition  of  John  L.  Stafford  for  a  writ  of  mandamus  to  the 
board  of  canvassers  of  Mingo  county.  > 

Writ  denied. 

John  H.  Holt,  Geo.  J.  McComas  and  S.  D.  Stokes,  for 
petitioner. 

Mollohan,  McClintic  &  Mathews,  John  A.  Sheppard 
and  S.  U.  G.  Khodes,  for  respondents. 

POFFENBARGER,  PRESIDENT: 

John  L.  Stafford,  who  was  a  candidate  on  the  Democratic 
ticket  for  the  office  of  prosecuting  attorney  of  Mingo  county, 
at  the  election  held  in  that  county  in  November,  last,  asks  for 
a  writ  of  mandamus  to  compel  the  board  of  canvassers  of  that 
county  to  reject  all  the  ballots  cast  at  said  election  in  said  coun- 
ty, and  declare  the  result  of  the  election  between  himself  and 
his  competitor,  John  A.  Sheppard,  the  candidate  for  the  same 
office  on  the  Eepublican  ticket,  from  the  returns  as  certified 
by  the  precinct  election  officers,  on  the  ground  that  all  of  said 
ballots  are  discredited  and  vitiated  as  evidence,  because  of  their 
having  been  in  improper  and  illegal  custody  for  several  days, 
while  the  recount  in  said  election  was  pending.  Simultaneously 
with  this  application,  like  petitions,  based  on  the  same  ground, 
were  filed  by  the  Democratic  candidates  for  sheriff,  house  of 
delegates,  assessor,  commissioner  of  the  county  court  for  short 
term  and  commissioner  of  the  county  court  for  full  term. 
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The  facts  are  as  follows :    After  the  board  of  canvassers  had 
canvassed  the  returns  of  the  election- of  the  county  and  declared 
fne  result  as  ascertained  by  them  from  the  face  of  the  returns,, 
the  Eepublican  candidates  demanded  a  recount  as  to  nine  pre- 
cincts specified  by  them.    After  having  gone  through  the  nine 
precincts  and  counted  all  of  the  undisputed  ballots,  without  en- 
tering the  result  upon  the  record,  but  having  their  tellers  make 
memoranda  of  the  results  of  such  counting,  and  laid  aside  for 
future  action  all  the  disputed  ballots,  the  board  of  canvassers 
was  asked  by  the  republican  candidates  to  recount  all  the  other 
precincts  of  the  county.     Thereupon  the  clerk  of  the  court,  in 
whose  custody  the  ballots  and  other  returns  were,  was  required 
to  produce  them  to  the  court.    Though  not  required  by  law  to 
be  kept  in  the  ballot  boxes,  the  ballots  of  each  precinct  were  in 
the  ballot  box  used  thereat,  and  locked  up  therein,  each  box  hav- 
ing two  locks  and  a  separate  key  for  each.    Upon  taking  a  re- 
cess, for  some  purpose,  the  board  retained  one  or  both  of  the 
keys  to  each  of  the  ballot  boxes,  and  directed  the  clerk  to  take 
charge  of  the  ballots  and  boxes  and  keep  them  in  his  custody 
until  the  re-assembling  of  the  board,  and  during  other  recesses 
while  the  recount  was  pending.    Because  of  the  retention  of  the 
keys  by  the  board,  he  declined  to  accept  and  take  care  of  the 
ballots.    Thereupon  the  board  directed  the  sheriff  of  the  county 
to  guard  and  take  care  of  the  ballots  and  ballot  boxes  in  the 
court  room.    There  is  some  conflict  between  the  petition  and  the 
return  as  to  the  circumstances  which  led  up  to  this  final  action 
on  the  part  of  the  board,  but  there  is  no  substantial  difference 
as  to  the  ground  upon  which  the  clerk  attempts  to  justify  his 
act  nor  as  to  the  ground  upon  which  the  board  relies  for  justi- 
fication, in  requiring  the  sheriff  to  guard  the  ballots.    The  peti- 
tion alleges  the  retention  of  the  keys,  but  the  return  denies  it. 
All  the  ballots  cast  at  all  the  precincts  in  the  county  remained 
in  the  court  room,  guarded  by  the  sheriff,  except  as  hereinafter 
stated,  from  the  18th  day  of  November  until  the  25th  day  of 
November.     At  such  times  as  the  sheriff  was  compelled  to  ab- 
sent himself  for  meals  or  other  necessary  purposes  he  left  an- 
other man  of  his  selection  in  charge  of  the  ballots.     At  times 
while  the  ballots  were  so  in  the  court  room  under  the  care  of 
the  sheriff,  persons  having  business  with  the  sheriff  went  in 
there  and  transacted  the  same  with  him,  just  a$  people  would 
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have  gone  into  the  clerk's  office  and  transacted  business  with 
the  clerk,  and  the  sheriff  and  his  assistant  both  swear  that  no- 
body was  permitted  to  examine,  or  in  any  way  interfere  with, 
the  ballots  or  ballot  boxes  while  they  so  remained  in  his  custody. 

The  sole  question  upon  which  this  application  turns  is  wheth- 
er, under  the  circumstances,  these  ballots  were  vitiated  by  rea- 
son of  their  custody  by  the  sheriff.  It  is  unnecessary  to  enter 
upon  a  discussion  of  the  extent  of  the  power  of  the  board  of 
canvassers  in  respect  to  the  custody  of  the  ballots,  after  they 
have  been  laid  before  them  by  the  clerk.  It  is  enough  to  say 
that,  when  the  clerk  of  the  county  court  refuses  to  take  charge 
of  the  ballots  and  keep  them  during  the  recesses  of  the  board, 
without  just  cause  for  such  refusal,  the  law  of  necessity  justi- 
fies the  board  in  adopting  some  other  means  for  the  care  and 
preservation  of  the  ballots.  The  only  matter  relied  upoji  by 
the  clerk  as  justification  for  his  refusal  to  take  back  and  keep 
the  ballots,  is  the  alleged  retention  of  the  keys  to  the  ballot 
boxes.  That  is  not  sufficient.  The  law  does  not  require  him  to 
keep  them  in  the  ballot  boxes,  nor  under  lock  in  any  particular 
kind  of  a  box  or  drawer,  but  only  in  his  office.  For  protection 
against  tampering,  the  law  relies  upon  the  seal  on  the  bags  con- 
taining the  ballots.  For  anything  the  law  sa.ys  to  the  contrary, 
the  clerk  may  keep  these  sealed  packages  on  shelves  or  in  open 
drawers  or  boxes  in  his  office.  They  had  been,  for  convenience, 
placed  in  the  ballot  boxes  and  locked  up.  Upon  taking  them 
back  into  his  custody  from  the  board,  as  was  his  legal  right  and 
duty,  he  would  have  been  justified  in  breaking  open  the  boxes 
and  taking  the  packages  out  of  them  and  locking  them  up  in 
other  receptacles,  if  he  deemed  it  necessary  to  do  so  for  their 
preservation.  Suppose  some  one  would  steal  the  keys  to  the 
boxes  from  the  clerk,  when  he  has  placed  the  ballots  in  them 
for  safe  keeping.  Would  he  be  justified  in  casting  them  into 
the  street  or  refusing  to  perform  his  duty  respecting  them  in 
any  other  way? 

The  petition  suggests  that,  as,  in  the  further  progress  of  the 
recount,  and  after  the  ballots,  ballot  boxes  and  keys  had  all 
been  returned  into  the  custody  of  the  clerk,  it  was  found  that 
the  packages  of  ballots  of  one  of  the  precfticts  bore  evidence  of 
having  been  tampered  with,  there  is  conclusive  evidence  of  ex- 
posure and  tampering  with  the  ballots,  either  while  they  were  in 
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the  custody  of  the  sheriff  or  in  the  custody  of  the  clerk,  and 
that  in  either  view  of  the  matter,  they  must  he  discarded  en- 
tirely, all  of  the  ballots  of  all  of  the  precincts,  unless  it  is  pro- 
per to  overcome  the  presumption  of  viciousness  by  extrinsic  ev-. 
idence.  There  is  no  evidence  that  any  of  the  ballots  of  any  of 
the  other  precincts  have  been  tampered  with.  If  they  are  con- 
demned it  must  be  because  of  the  inference  arising  from  the 
fact  that  the  packages  of  the  one  particular  precinct  disclose  evi- 
dence of  having  been  tampered  with.  We  do  not  think  this  prop- 
osition tenable.  Let  us  suppose  that  the  ballots  have  been  in 
indisputably  proper  custody  all  the  time.  Nevertheless,  it  ap- 
pears that  one  precinct  or  package  bears  evidence  of  having  been 
tampered  with.  Shall  we  say  that  this  fact  alone  condemns  all 
others,  though  such  others  bear  no  evidence  of  having  been  tam- 
pered with,  and  no  evidence  is  offered  tending  to  show  that  they 
have  been  violated?  We  know  of  no  authority  thfct  goes  so 
far.  The  books  say  that  ballots  are  not  to  be  rejected  merely 
because  there  was  possible  opportunity  to  tamper  with  them, 
but  that  it  must  appear  that  they  were  probably  tampered  with. 
Ellis  v.  Elkin,  130  Mo.  90. 

Two  pleas  in  abatement,  tendered  by  the  respondents,  set  up 
the  pendency  of  mandamus  proceedings  in  a  circuit  court,  in- 
stituted prior  to  these  applications,  for  the  purpose  of  compell- 
ing the  board  of  canvassers  to  reject  all  ballots  found  by  them 
in  the  progress  of  the  recount,  on  which  each  of  the  poll  clerks 
had  not  subscribed  his  name  as  required  by  the  statute.  No- 
return  was  made  to  the  alternative  writs  in  those  cases,  and  the 
board,  being  satisfied  that  they  could  not  make  sufficient  returns 
to  them,  went  on  and  rejected  all  ballots  of  that  class.  It  is 
manifest  that  those  proceedings  are  not  for  the  same  purposes 
as  the  writs  applied  for  here.  They  were  to  compel  the  rejec- 
tion of  ballots  of  a  certain  class,  while  these  applications  are  for 
writs  to  compel  the  rejection  of  all  the  ballots  cast  at  all  the 
precincts  in  the  county  for  reasons  other  than  those  upon  which 
the  circuit  court  writs  are  founded.  "To  sustain  the  plea  of  a 
former  suit  pending  it  must  appear  that  the  subject  matter  and 
the  relief  sought  in  the  second  suit  are  the  same  as  in  the  first 
suit."    1  Cyc.  27. 

For  reasons  given,  the  writs   sought   in   petition   Xo.  1    are 

refused.  ^  ..   ,     .  , 

Wnt  dented. 
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Note  by  Dent,  Judge  : 

Having  been  a  candidate  in  the  last  election  and  pecuniarily 
interested  in  the  result,  I  have  concluded  that  it  is  improper 
for  me  to  take  part  in  the  decision  of  any  contest  arising  under 
it  if  avoidable. 

It  is  true,  the  people  have  removed  my  disqualification  in 
part,  but 

"You  may  break,  you  may  shatter  the  vase  if  you  will, 
The  scent  of  the  rose  will  cling  to  it  still." 

Litigants  are  entitled  to  submit  their  causes  to  a  tribunal 
free  from  prejudice  and  bias  and  whose  integrity  is  above  sus- 
picion. 

Not  only  this,  but  a  judge  is  entitled  to  avoid  unneccessary 
and  embarrassing  positions  in  which  his  reputation  for  judicial 
fairness  may  be  subject  to  unjust  criticism. 

Political  prejudice  or  bias,  I  am  aware,  is  no  objection  to  a 
judge,  yet  it  has  been  the  prolific  source  of  injustice  and  wTong, 
and  even  cruelty,  from  time  immemorial,  and  always  will  be  un- 
til the  people  adopt  some  way  of  selecting  their  judicial  officers 
independent  of  their  party  affiliations  and  freed  from  party 
obligations.  Judges  of  courts  of  final  resort  should  enjoy  the 
approbation  of  the  whole  people  without  regard  to  party  lines, 
and  under  no  circumstances  should  they  be  offensively  partisan. 

Private  citizenship  is  preferable  to  a. judgeship  hampered 
with  the  lack  of  public  confidence  in  the  ability,  integrity  or 
legal  acumen  of  the  incumbent. 

As  this  is  the  last  act  of  my  judicial  career,  I  bid  my  col- 
leagues, lawyers,  litigants  and  the  people  a  kindly  farewell. 

With  charity  for  all  and  enmity  towards  none, 
My  judicial  work  is  forever  done. 


CHARLESTON. 

GoFff  v.  Board  of  Canvassers. 
Submitted  December  28,  1904.   Decided  December  31,  1904. 

1.     Election — Mandamus — Practice — Supreme  Court. 

Upon  a  mandamus   from   this    Court  in  election  cases,  the 
action  of  election  officers  may  be  reviewed  and  controlled  to  the 
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same  extent  as  upon  the  statutory  writ  of  certiorari  in  the  cir- 
cuit courts.       (p.  677). 

Petition  of  IT.  F.  Goff  for  a  writ  of  mandamus  to  the  board 
of  canvassers  of  Roane  County. 

TVrit  Awarded. 

Pendleton  &  Boggess,  J.  G.  Schilling.  J.  II.  Harper.  D. 
J.  Chambers,  Geo.  F.  Cunningham,  and  Mollohan,  Mc- 
Clintic  &  Mathews,  for  petitioners. 

T.  P.  Ryan  and  C.  E.  Hogg,  for  respondent. 

POFFENBARGER,   PRESIDENT : 

H.  F.  Golf  asks  a  mandamus  to  compel  the  board  of  canvassers 
of  Roane  county  to  reject  the  ballots  and  certificate  of  the 
election  held  at  precinct  Xo.  3  of  Geary  District  in  said  county 
in  the  election  held  in  Xovember  last,  for  the  reason  that  none 
of  the  said  ballots  have  the  signatures  of  the  poll  clerks  prop- 
erly affixed. 

Goff  and  W.  Bailey  Young  had  been  opposing  candidates  for 
the  office  of  Sheriff  of  said  county  in  said  election,  and  a  re- 
count between  them  was  in  progress.  Before  said  precinct  was 
reached,  the  ballots  were  tampered  with.  Upon  opening  them 
it  was  found  that  not  a  single  ballot  had  the  signatures  of  both 
poll  clerks  on  it,  written  in  the  handwriting  of  each.  There 
were  184  ballots.  On  160  of  them  both  names  were  in  the 
handwriting  of  the  Republican  clerk.  On  the  remaining  15 
ballots  both  names  were  in  the  handwriting  of  the  Democratic 
clerk.  Under  these  circumstances,  the  rule  announced  in  Staf- 
ford v.  Board  of  Canvassers,  just  decided,  required  the  rejec- 
tion of  the  ballots  and  the  certificate  of  the  precinct  officers  as 
to  said  precinct,  and  of  the  entire  vote  at  said  precinct.  In- 
stead of  rejecting  it,  the  board  admitted  evidence  of  commis- 
sioners and  clerks  to  show  that  some  ballots  cast  at  said  pre- 
cinct had  been  properly  signed.  On  this  issue  the  evidence 
was  conflicting  and  the  board  arrived  at  the  conclusion  that 
some  legal  ballots  had  been  cast,  and  had  been  abstracted  and 
others  inserted  in  lieu  of  them,  since  the  returns  had  been  can- 
vassed. Upon  this  finding,  the  result  of  the  election  at  the 
preeinct  was  declared  from  and  according  to  the  certificate  of 
the  precinct  election  officers,  under  the  rule  declared  in  Staf- 
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ford  v.  Board.  It  is  not  pretended  that  on  the  recount  of  said 
precinct  a  single  valid  ballot  was  before  the  Board.  They  sus- 
tained the  certificate  upon  the  theory  that  originally  it  had 
been -founded  upon  valid  ballots. 

If  no  ballots  at  all  appeared  and  there  was  evidence  of  tam- 
pering with  the  returns,  there  would  be  a  presumption  in  favor 
of  the  certificate.  The  evidence  of  the  commissioners  and  poll 
■clerks  as  to  the  identity  of  the  papers,  purporting  to  be  returns, 
is  admissible,  and,  if  from  such  evidence  it  appears  that  the 
papers  purporting  to  be  the  ballots  used,  are  not  the  ballots 
actually  used,  and  it  further  appears  that  the  returns  have  been 
tampered  with,  there  would  be  a  presumption  in  favor  of  the 
validity  of  the  certificate. 

It  is  urged  that  the  finding  of  the  Board  on  the  evidence  as 
to  the  identity  of  these  papers  is  not  reviewable  by  this  Court  by 
mandamus  because  they  say  that  would  make  the  writ  operate 
as  a  common  law  certiorari.  We  think,  however,  its  scope  is 
the  same  as  the  statutory  certiorari..  Mandamus  in  election 
cases,  as  now  exercised,  is  of  recent  institution.  The  statute 
was  passed  long  after  the  scope  of  the  writ  of  certiorari  had 
"been  broadened.  This  Court  having  jurisdiction  of  mandamus, 
and  it  having,  in  election  matters  under  the  statute,  the  efficacy 
of  a  certiorari  in  a  circuit  court,  we  have  the  right  to  look  to 
the  statute  giving  the  scope  and  effect  of  that  writ.  What  else 
points  ihe  way?  As  the  duties  of  election  officers  are  almost 
wholly  ministerial,  no  exercise  of  discretionary  or  quasi  judicial 
power  by  them  is  binding  on  the  courts  having  supervisory  juris- 
diction over  them  by  mandamus. 

Having  carefully  examined  the  evidence,  we  do  net  think  the 
conclusion  of  the  canvassers  on  the  question  of  the  identity  of 
the  ballots  is  sustained  by  it.  The  Republican  poll  clerk  testi- 
fied that  it  was  his  "recollection"  that  the  first  six  or  eight  bal- 
lots cast  had  been  properly  signed.  After  examining  all  the 
"ballots  and  finding  none  properly  signed,  he  adhered  to  his  for- 
mer statement,  but  said  he  could  not  state  positively  that  both 
clerks  had  signed  some  of  the  ballots.  His  evidence  closed  with 
this  statement  as  to  whether  he  might  be  mistaken:  "It  is 
possible  that  I  might,  but  don't  think  I  am."  One  of  the  Com- 
missioners said  "My  recollection  is  that  Mr.  Osborn  wrote  his 
name  and  passed  it  to  the  other  clerk,  Mr.  Pettit,  but  I  didn't 
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see  the  writing.  I  can't  say  whether  the  names  were  written 
that  way  or  not." 

On  cross-examination,  he  saifl:  "I  didn't  see  the  names;  I 
wasn't  close  enough  to  see."  The  Democratic  poll  clerk  said: 
"Each  of  us  signed  each  other's  names."  He  had  no  recollec- 
tion of  any  having  been  properly  signed.  Another  Commis- 
sioner said,  "To  the  best  of  my  recollection  Mr.  Pettit  wrote 
his  name  and  Mr.  Osborn's  name  on  part  of  them,  and  the 
remainder  Mr.  Osborn  wrote  them  himself." 

From  this  it  is  apparent  that  the  conclusion  of  the  canvassers 
rests  upon  evidence  of  mere  recollection,  contrary  to  an  admitted 
fact,  ramely,  that  one  genuine  signature  is  found  upon  every 
ballot.  To  sustain  the  finding,  it  must  be  said  not  only  that 
ballots  have  been  abstracted,  but  that  one  of  the  poll  clerks 
signed  both  names  on,  and  substituted,  other  ballots  for  those 
abstracted.  There  is  rot  a  scrap  of  evidence,  circumstantial  or 
other  kind,  indicating  that  either  clerk  had  tampered  with  the 
ballots  or  that  the  signature  of  either  had  been  counterfeited. 
The  presence  of  these  actual  unimpeached  signatures  is  a  very 
strong  circumstance  in  favor  of  the  identity  of  the  papers,  and 
we  conclude  that  the  board  erred  in  not  giving  the  papers  and 
signatures  the  evidential  force  to  which  they  are  entitled. 

For  the  reasons  aforesaid,  a  writ  of  mandamus  is  awarded, 
commanding  the  said  Board  of  Canvassers  to  re-assemble  and 
reject  the  entire  vote  at  said  precinct  Xo.  3  of  Gear}'  District, 
and  not  count  the  same  or  any  of  it,  and  then  declare  the  result 
of  the  said  election  in  said  county,  between  the  said  candidate*. 

Writ  Awarded. 


CHARLESTON. 

fS    Si         ~  State  v.  Emblem. 

Submitted  June  16,  1903— Decided  April  1,  190L 

1.     House  op  In  FAsa^-Evidence— Fraudulent  Sale 

Upon  the  trial  of  an  indictment  for  leasing  and  letting  a  house 
te  be  used  as  a  house  of  ill  fame,  a  written  instrument,  signed 
and  acknowledged  by  the  parties,  purporting  to  be  a  contract 
for  the  sale  of  the  property,  relied  upon  as  a  defense,  may  be 
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shown  by  the  State  to  be  a  collusive,  fraudulent  paper,  executed 
for  the  purpose  of  evading  the  statute,  and,  although,  on  its  face, 
a  contract  of  sale,  to  be  only  a  colorable  and  sham  sale,  not  pre- 
cluding the  existence  of  the  relation  of  landlord  and  tenant  be- 
tween the  parties.       (pp.  684,  685). 

2.     Evidence. 

To  avoid  the  effect  of  such  a  paper,  the  State  need  not  estab- 
lish, by  direct  evidence,  a  separate  verbal  or  written  contra^§F 
of  lease.  It  may  be  inferred  from  facts  and  circumstances,  show- 
ing the  fraudulent  intent  and  purpose  of  the  parties  in  the  execu- 
tion of  the  pretended  contract  of  sale.     (p.  686). 

Error  to  Circuit  Court,  Ohio  County. 

Elizabeth  Emblem  was  convicted  of  misdemeanor  and  brings 

error. 

Affirmed. 

Dovener  &  Coniff,  for  plaintiff  in  error. 

P.  W.  Nesbitt  and  Attorney  General,  for  the  State. 

POFFENBARGER,  PRESIDENT! 

In  the  criminal  court  of  Ohio  county,  Elizabeth  Emblem  was 
convicted  on  a  charge  of  unlawfully,  wilfully  and  knowingly 
leasing  and  letting  a  certain  house  to  one  Minerva  Martin  to  be 
used  or  kept  as  a  house  of  ill-fame  and  subjected  to  a  fine  of 
two  hundred  dollars,  and  of  that  judgment  she  complains. 

She  rested  her  defense  upon  an  alleged  executory  contract 
of  sale  of  the  property  to  the  person  using  it  as  aforesaid,  and, 
as  evidence  thereof,  introduced  what  purports  to  be  a  written 
contract,  whereby  she  agreed  to  sell,  and  the  other  party  to  buy, 
the  property  for  and  in  consideration  of  the  sum  of  $7,500.00 
on  the  following  terms :  $40.00  cash,  the  receipt  of  which  was 
thereby  acknowledged  and  the  balance  in  equal  payments  of 
$312.09,  payable  every  quarter,  all  to  be  fully  paid  on  or  before 
the  1st  day  of  October,  1906.  It  further  provided  for  the 
payment  of  interest  on  all  deferred  payments  in  advance  at  the 
rate  of  8  per  cent,  and  that  the  said  Martin  should  pay  all  taxes 
and  assessments  of  every  kind  that  should  be  levied  on  the 
property  after  the  date  of  the  agreement. 

In  addition  to  the  foregoing  provisions,  the  contract  con- 
tained the  following  clauses : : 

"It  is  expressly  agreed  by  and  between  the  parties  to  this 
agreement  that  if  any  one  of  said  installments,  or  the  interest 
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accrued  tfeereon,  shall  not  be  paid  within  three  days  after  fall- 
ing due,  then  all  of  said  installments  remaining  unpaid  shall 
at  once  become  due  and  payable,  at  the  election  of  the  said  first 
party." 

"And  the  interest  paid  on  such  purchase  money  shall  be  re- 
tained by  the  party  of  the  first  part  for  the  use  and  occupation 
•of  said  property  by  the  said  second  party,  prior  to  said  default; 
and  in  case  said  interest  is  not  paid  in  full  up  tc  the  time  of  said 
default,  then  the  first  party  salill  have  the  right,  and  it  is  hereby 
expressly  agreed,  that  the  personal  property  of  the  said  sec- 
ond party,  now  on  said  premises,  or  put  on  said  premises  dur- 
ing the  time  of  this  contract,  shall  be  subject  to  a  sale  by  the 
said  first  party  to  pay  the  balance  of  said  interest  up  to  the 
time  of  said  default,  the  proceeds  of  which  sale  shall  be  re- 
tained by  sard  first  party  for  the  use  and  occupation  of  said 
property." 

"Xow,  therefore,  if  the  sara*  party  of  the  second  part,  her 
heirs,  executors,  administrators  or  assigns,  shall  well  and  truly 
pay  the  said  purchase  money,  interest,  taxes  and  assessments 
named  in  this  agreement  as  it  becomes  due,  the  party  of  the 
first  part,  or  her  heirs,  will  well  and  truly  make,  execute  and 
deliver  unto  the  party  of  the  second  part,  or  her  legal  represen- 
tatives, a  good  and  sufficient  deed  of  the  land  aforesaid.  But 
failure  of  the  party  of  the  second  part  to  pay  the  purchase 
money,  or  any  part  thereof,  or  the  interest;  taxes  and  assess- 
ments, as  above  mentioned,  then  this  agreement  shall  be  void 
as  it  regards  the  party  of  the  first  part,  at  her  option." 

The  evidence  fixes  the  value  of  the  property  at  $3,200.00  or 
$3,300.00,  and  the  rental  value  at  $22.00  or  $23.00  per  month. 
Minerva  Martin  applied  for  the  house  as  tenant,  but  was  in- 
formed by  Mrs.  Emblem  it  was  for  sale  but  not  for  reat.  She 
then  inquired  about  the  terms  and  Mrs.  Emblem  responded  by 
asking  how  much  she  could  pay  down.  She  said  $15.00,  which 
she  paid  and  was  let  into  the  property  and  has  since  paid  $12.50 
per  week.  The  contract  was  not  signed  until  about  four  weeks 
later,  when  she  was  called  in  for  the  purpose  by  Mrs.  Emblem. 
They  both  signed  and  acknowledged  it  before  &  notary  public 
and  later  Mrs.  Emblem  had  it  recorded  in  the  county  court 
clerk's  office.  The  weekly  payments  were  called  interest,  and 
no  demand  had  ever  been  made  for  payment  of  any  part  of  the 
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principal.  When  she  made  application  for  the  house  Minerva 
Martin  was  a  stranger  to  }Irs.  Emblem,  and  no  inquiry  as  to  her 
ability  to  pay  for  it  was  made,  nor  tos  the  value  of  the 
property  discussed,  nor  the  price.  Xothing  was  discussed  but 
the  interest.  Mrs.  Emblem  asked  how  that  was  to  be  paid, 
but  did  not  even  mention  the  price  of  the  house.  Mrs.  Emblem 
resided  in  another  building  standing  close  to  the  house  in 
question. 

x\t  the  instance  of  the  defendant  the  following  instructions 
were  given : 

"2.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  contract  introduced  in  evidence  between 
the  defendant,  Elizabeth  Emblem,  and  Minerva  Martin,  for  the 
property  mentioned  in  the  indictment,  was  a  bona  fide  contract 
of  sale,  and  that  under  said  contract  the  said  defendant  parted 
with  the  ownership  and  control  of  said  property,  then  the  jury 
must  find  the  defendants  not  guilty." 

"3.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  in  this  case  that  the  contract  of  sale  introduced  in 
this  case  operated  between  the  parties  thereto  as  a  bona  fide 
sale  of  the  property  mentioned  in  the  indictment,  then,  even  if 
they  believe  that  the  defendant  knew  that  the  property  was  to 
be  used  as  a  house  of  ill-fame,  the  jury  must  find  the  delendant 
not  guilty." 

"4.  The  court  further  instructs  the  jury  that  the  contract 
introduced  in  this  case  is  upon  its  face  a  contract  of  sale  between 
Elizabeth  Emblem  and  Minerva  Martin  for  the  sale  of  the 
property  named  in  the  indictment,  and  that  it  is  a  question  for 
the  jury  whether  such  contract  was  bona  fide  or  not." 

The  court  refused  to  give  the  following  instructions,  request- 
ed by  the  defendant : 

"7.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  defendant,  Elizabeth  Emblem,  and 
Minerva  Martin,  made  and  entered  into  the  contract  of  sale 
introduced  in  the  evidence,  of  the  property  named  in  the  in- 
dictment, and  further  believe  that  said  Minerva  Martin  occu- 
pied said  property  under  said  contract  of  sale,  then  the  jury 
must  find  the  defendant  not  guilty." 

"8.  The  court  instructs  the  jury  tHht  paper  writing  intro- 
duced in  evidence,  is  By  its  terms  and  in  legal  effect  a  contract 
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of  sale,  and  not  a  lease,  and  that  if  Minerva  Martin  occupied 
said  property  under  said  contract  of  sale,  then  the  jury  must 
find  the  defendants  not  guilty ." 

"9.  The  court  instructs  the  jury  that  if  they  believe  that  the 
contract  of  sale  introduced  as  evidence  in  this  cause  is  such  a 
contract  as  would  bind  the  defendant,  or  such  as  the  law  would 
enforce  between  them,  then  the  contract  is  bona  fide  and  they 
should  acquit  the  defendant." 

From  an  examination  of  the  instructions  given  and  refused, 
it  is  apparent  that  the  ruling  in  State  v.  Emblem,  44  W.  Va.  521, 
does  not  govern  this  case.  Here  the  jury  have  been  instructed 
that  the  paper  writing  introduced  is  on  its  face  a  contract  of 
6ale.  See  instruction  No.  5.  This  instruction  and  others  given 
submitted  to  the  jury  the  question,  whether  it  was  a  bona  fide 
contract  of  sale.  Instructions  Nos.  7  and  8,  refused,  were  so 
framed  as  to  exclude  this  inquiry.  Taken  as  a  whole,  these  in- 
structions are  not  open  to  the  objection  pointed  out  in  State  r. 
Emblem,  44  W.  Va.  521.  On  the  contrary,  they  submit  the 
very  question  which  the  Court,  in  that  case,  said  was  proper  to 
be  submitted  to  the  jury,  namely,  whether  the  contract  was  a 
sham  and  a  device.  The  jury  were  told,  by  instructions  ETos.  2 
and  3,  that,  if  they  believed  from  the  evidence  that  the  contract 
had  been  entered  into  in  good  faith  as  a  contract  of  sale,  they 
should  find  for  the  defendant,  even  if  they  believed  she  knew 
the  property  was  to  be  used  as  a  house  of  ill-fame.  If  the  con- 
tract was  never  intended  to  be  enforced  nor  to  effect  a  change  of 
ownership  or  control  of  the  property,  but  only  to  be  used  as  a 
protection  from  prosecution  for  violation  of  the  statute,  it  was 
not  a  bona  fide  contract,  and,  if  the  evidence  was  such  that  the 
jury  could  find  that  it  had  been  executed  for  thai  purpose  and 
no  other,  the  court  properly  gave  these  instructions  and  Defused 
instruction  Nos.  7  and  8.  Said  last-mentioned  instructions  are 
inconsistent  with  the  others.  They  say  mere  occupan«y  of  the 
property  under  the  contract,  without  regard  to  the  intent  of  the 
parties  or  the  function  the  contract  was  to  perform,  entitled  the 
defendant  to  an  acquittal.  If  given,  they  would  have  amounted 
to  a  direction  to  find  for  the  defendant,  and  this  would  have- 
been  irreconcilable  with  the  submission  by  the  other  instructions 
of  an  inquiry  as  to  a  fact,  upon  the  result  of  which  the  finding- 
was  said  to  be  dependent.    Instruction  No.  9  seems  to  have 
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framed  for  the  purpose  of  obtaining  from  the  court  for  the- 
guidance  of  the  jury  a  definition  of  the  terms  "bona  fide  con- 
tract" used  in  some  of  the  other  instructions,  and,  if  it  had 
properly  defined  the  terms,  ifr  should  have  been  given.  But  it 
did  not  do  so.  On  the  contrary,  its  effect  would  have  been  to 
confuse  and  mislead  instead  of  to  enlighten.  Whether  a  con- 
tract is  binding  and  enforcible  by  law  is  a  much  broader  and 
more  difficult  question  to  answer  than  whether  the  parties  en- 
tered into  it  with  honest  and  lawful  intentions.  Moreover,  it  is 
a  question  of  law  and  not  of  fact,  and  one  for  the  court  and  not 
for  the  jury.  The  manifest  purpose  in  asking  this  instruction 
was  to  nullify  other  instructions  given  by  obtaining  from  the 
court  a  construction  of  them  that  would  preclude  any  inquiry 
on  the  part  of  the  jury  as  to  the  intent  of  the  parties  to  the  con- 
tract and  the  purpose  for  which  it  was  executed. 

It  remains  now  to  say  whether  the  evidence  is  such  as  war- 
ranted the  giving  of  the  instructions  and  is  sufficient  to  sustain 
the  verdict.  If  not,  instructions  Nos.  7  and  8  should  have  been 
given  and  the  others  refused,  and  the  verdict  set  aside.  The 
ostensible  purchaser  was  a  strange  woman  who  came  with  the 
pittance  of  $15.00  in  her  possession  to  rent  a  property  worth 
about  $3,300.00.  Without  any  previous  inquiry  as  to  her  abil- 
ity to  pay  for  it  or  any  discussion  of  price  or  terms,  except  the 
payment  of  $50.00  per  month  to  be  known  as  interest,  the  prop- 
erty was  sold  on  the  spot  to  this  strange,  penniless  woman  at  the 
price  of  $7,500.00,  and  she  was  let  into  possession  of  it.  In  ad- 
dition to  the  $50.00  pe?  month  interest,  she  was  to  pay  $312.09 
of  the  principal  every  quarter,  besides  taxes  and  all  other  as- 
sessments, making  more  than  $151.00  per  month  to  be  paid 
under  the  contract.  Where  did  Mrs.  Emblem  suppose  the 
money  was  to  come  irom?  Did  she  expect  it  to  be  earned  in 
washing,  sewing,  teaching,  clerking  or  anj  other  honest  voca- 
tion such  as  could  possibly  have  been  followed  by  the  woman 
who  applied  to  her  for  the  property?  On  the  payment  of 
$15.00  the  woman  was  let  into  the  house,  four  weeks  before  the 
contract  was  signed.  Is  it  customary  or  consistent  with  busi- 
ness principles  to  put  a  purchaser  under  an  executory  contract 
of  sale  in  possession  of  real  property  without  payment  of  any 
of  the  purchase  money  and  prior  to  the  execution  of  the  written 
contract?     It  sometimes  occurs  between  parties  having    confi- 
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dence  in  each  other,  but  are  rank  strangers  so  let  into  property 
as  purchasers  ?    The  woman  used  the  house  from  October,  1900, 
until  she  was  indicted  in  July,  1901,  and  was  still  occupying  it 
at  the  time  of  the  trial  in  November,  1901,  and  no  part  of  the 
purchase  money  was  ever  paid  or  demanded,  but  the  interest 
was  paid  every  week.    This  circumstance  standing  alone  would 
signify  little,  if  anything,  but  considered  in  connection  with 
what  transpired  at  the  inception  of  the  arrangement  between 
these  parties,  it  has  force  and  weight.     Xothing  was  of  suffi- 
cient importance  then  to  merit  discussion  but  the  "interest" 
subsequently  nothing  was  collected  or  demanded  but  the  'inter- 
est."   This  imports  that  the  contract  was  never  intended  to  hava 
any  effect  or  to  be  enforced.    Did  Mrs.  Emblem  know  the  pur- 
pose for  which  the  house  was  to  be  used?    The  rent  stipulated 
for  under  the  designation  of  interest  was  double  the  rental  val'i? 
of  the  property  for  ordinary  purposes.     She  took  a  contract 
which  she  knew  was  impossible  of  performance,  except  as  to  the 
weekly  payments  of  "interest,"  and  which  no  responsible  party 
would  have  executed.     She  declined  a  rental  contract  which 
would  have  been  consistent  with  the  ability  of  the  applicant.  All 
these  unusual,  extraordinary  and  apparently  unreasonable  acta 
taken  in  connection  with  the  close  proximity  of  her  Tesidence 
to  the  property,  and  the  fact  that  it  was  used  for  the  illegal 
purpose  aforesaid  for  about  four  weeks  before  the  contract  wa? 
signed,  were  amply  sufficient  to  warrant  the  finding  that  *he 
knew,  at  the  time  she  executed  the  paper,  what  use  was  to  be 
made  of  it.    This  unusual  and  extraordinary  conduct  does  not 
emanate  from  imbecility,  and  can  hardly  be  regarded  en  merely 
fortuitous.     Presumably  there  is  method  and  a  purpose  in  it, 
something   different   from,   and   beyond,   an  ordinal y   sale    of 
real  estate.    These  circumstances  plainly  indicate  that  it  was  not 
in  fact  intended  to  be  a  contract  of  sale,  and  as  they  support 
the  hypothesis  of  an  arrangement  to  give  legal  color  to  an  il- 
legal transaction,  it  was  competent  to  direct  an  inquiry  by  the 
jury  as  to  whether  that  was  the  actual  arrangement. 

It  is  insisted  that,  in  order  to  sustain  a  conviction,  there 
must  be  evidence  of  a  secret  verbal  or  written  agreement  for  a 
lease  of  the  property,  contrary  to,  and  inconsistent  with,  the  al- 
leged contract  of  sale — something  in  the  nautre  of  a  defeas- 
ance, by  which  control  of  the  property  is  retained  by  the  al- 
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leged  vendor.  This  is  wholly  unnecessary,  for  the  jury  have 
found  that  the  written  instrument  never  was  intended  to  have 
any  force  or  effect  as  between  the  parties,  but  is  a  mere  collusive 
arrangement  between  them  and  against  the  public,  to  prevent 
the  enforcement  of  the  statute.  They  have  found  from  the  cir- 
cumstances, the  only  kind  of  evidence  obtainable  in  such  cases, 
that  it  was  understood  and  agreed  between  these  parties  that, 
notwithstanding  the  contract,,  the  ostensible  vendee  was  never  to 
pay,  nor  the  vendor  to  collect,  anything  but  the  $50.00  per 
month,  and  that,  although  that  was  called  interest  on  purchase 
money,  it  was,  in  fact,  nothing  but  rent. 

The  power  to  ascertain  the  intent  of  parties  and  deal  with 
ftiem  accordingly  where  an  attempt  is  made  to  evade  the  crim- 
inal law  is  well  settled.  Even  the  records  of  courts  may  be 
overturned  on  the  ground  of  fraud  and  the  criminal  attempting 
to  hide  himself  thereunder  brought  forth  and  punished. 

"A  judgment  of  acquittal  upon  a  verdict  procured  by  fraud 
will  not  bar  a  second  trial  for  the  same  offense.  Even  if  a  third 
person  fraudulently  manages  to  be  put  upon  the  jury  to  acquit 
a  prisoner,  the  latter  will  not  be  deemed  in  jeopardy  from  the 
panel  so  constituted,  though  himself  innocent  of  Hie  fraud, 
and  the  judge  may  direct  the  jurors  withdrawal."  Bishop  Cr. 
Lfl|vr,  section  119. 

"If  one  procures  himself  to  be  prosecuted  for  an  offense  which 
he  has  committed,  thinking  to  get  off  with  a  slight  punishment 
and  to  bar  a  real  prosecution  in  the  future — if  the  proceeding 
is  really  managed  by  himself,  either  directly  or  through  the 
agency  of  another — he  is,  while  thus  holding  his  fate  in  his 
own  hand,  in  no  jeopardy.  The  plaintiff  State  is  no  party  in 
fact,  but  only  such  in  name ;  the  judge  indeed  is  imposed  upon. 
yet  in  point  of  law  adjudicates  nothing;  all  was  a  mere  puppet- 
show,  and  every  wire  moved  by  the  offender  himself.  The  judg- 
ment therefore  is  a  nullity,  and  is  no  bar  to  a  real  prosecu- 
tion." Bish.  Cr.  Law,  section  1010.  A  familiar  maxim  of  the 
lawws  that  fraud  vitiates  everything.  It  binds  neither  the  State, 
the  courts  nor  individuals,  whatever  the  form  of  its  covering 
may  be.  The  intent  to  cover  and  hide  the  offense  here  charged, 
by  this  alleged  contract  of  6ale,  and  to  set  up  a  sham,  shift  and 
device  under  which  the  forbidden  acts  may  be  done  with  im- 
punity, is  so  apparent  that,  to  permit  it  to  stand,  by  denying 
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the  right  of  the  courts  to  go  under  it  and  dig  up  the  intent  of 
the  parties  with  which  to  condemn  it  as  a  glaring  and  brazen 
fraud  upon  the  public  and  an  attempted  obstruction  to  the 
administration  of  the  criminal  law,  would  be  a  travesty  upon 
justice  and  a  capitulation  on  the  part  of  the  courts  and  the 
legislature  to  the  powers  of  darkness,  as  well  as  a  violation  of 
legal  principles. 

Whether  Mrs.  Emblem  is  liable  is  not  determined  by  her 
•declaration  of  non-liability  in  respect  to  the  transaction,  nor 
does  her  notice  thereof  to  the  public  by  the  recordation  of  the 
contract  avail  anything.  Whether  she  is  guilty  is  a  question 
of  law,  dependent  upon  the  facts  found  from  all  the  evidence, 
and  a  self-serving  act  or  declaration,  forming  a  part  of  it,  if 
competent,  has  only  such  weight  as  the  jury  may  deem  it  entitled 
to  under  all  the  circumstances.  The  recordation  of  the  con- 
tract is  a  self-serving  act,  condemnatory  in  its  effect,  if  it  has 
any  weight.  She  could  have  no  purpose  in  it  other  than  that 
of  attempting  to  give  her  fraudulent  evasion  of  the  law  an  ap- 
pearance of  fairness.  It  was  not  notice  of  any  lien,  or  title  in 
her  for  the  protection  of  which  recordation  of  the  paper  was 
necessary. 

The  admission  and  subsequent  exclusion  of  certain  improper 
evidence  is  assigned  as  error  for  which  there  should  be  a  re- 
versal. Upon  this  question,  the  authorities  are  divided.  Thomp. 
Trials,  sections  351,  723.  In  Specht  v.  Howard,  16  Wall.  564, 
and  the  decisions  of  a  number  of  the  States,  it  is  held  not  to 
be  reversible  error,  if  error  at  all.  Of  course  inadmissible  ev- 
idence, or  rather  that  which  is  not  evidence,  but  relates  to  fhe 
parties  or  the  subject-matter  of  the  controversy,  should  not  be 
stated  in  the  hearing  of  the  jury,  but  errors  will  occur  in  all 
courts,  and  they  are  allowed  to  correct  their  own  errors  in 
proper  time,  and,  when  they  have  done  so,  the  injury  ought  to 
be  deemed  to  have  been  cured  and  repaired.  To  say  it  is  not 
accomplished  by  the  instruction  of  the  judge  to  the  jury  not  to 
consider  the  condemned  and  excluded  evidence,  and  his  rejec- 
tion of  it,  because  it  is  not  evidence,  is  to  impute  to  the  jury 
a  stupidity  and  lack  of  intelligence  and  mental  powers,  incom- 
patible with  the  solid  qualities  which  the  law  accredits  to  jurors. 

Mrs.  Emblem  was  convicted  on  another  indictment  for  leas- 
ing or  letting  another  house  to  Gene  Edwards  for  the  same 
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unlawful  purpose.  Upon  the  trial  of  it,  the  evidence  and  rul- 
inga  of  the  court  were  in  all  substantial  respects  the  same  as 
in  this  case,  and  the  foregoing  rulings  and  observations  render 
it  unnecessary  to  write  a  separate  opinion  in  it. 

As  the  two  judgments  complained  of  are  free  from  error, 
they  will  be  affirmed. 

Affirmed, 

Dent,  Judge  (dissenting) : 

William  and  Elizabeth  Emblem  entered  into  conditional  con- 
tracts of  sale  of  their  separate  properties  to  separate  grantees, 
placed  them  in  possession  and  the  contracts,  which  were  in 
writing,  on  record. 

Sometime  afterward  they  were  indicted,  charged  with  renting 
or  leasing  their  properties  and  permitting  them  to  be  used  for 
the  purpose  of  maintaining  houses  of  ill  fame.  They  were 
found  guilty  and  obtained  writs  of  error  to  this  Court. 

The  evidence  shous  that  at  the  time  of  the  contracts  they 
surrendered  all  ownership  and  control  of  the  propeities  to  their 
grantees,  and  there  is  no  evidence  tending  to  show  that  they 
claimed  or  were  exercising  ownership  or  2Dntrol  over  the  prop- 
erties at  the  time  the  indictments  were  f  Mind.  A  similar  ca.se 
founded  on  a  similar  contract  against  the  same  parties  was 
heretofore  determined  by  this  Court.  State  v.  Emblem,  44  W. 
Ya.  521. 

The  sole  question  submitted  to  and  determined  by  the  jury 
was  whether  the  conditional  contracts  of  sale  were  mere  shifts  or 
devices  to-  cover  up  the  leasing  of  the  property  for  the  unlawful 
purpose  aforesaid,  and  not  a  parting  with  the  ownership  and 
control  of  the  property.  The  jury  answered  in  the  affirmative 
and  this  Court  is  now  called  upon  to  say  whether  the  evidence 
was  sufficient  to  justify  such  finding.  There  was  no  evidence 
at  all  showing  that  the  defendants  exercised  any  acts  of  control 
or  ownership  over  the  property,  and  the  jury  was  left  to  infer 
from  the  nature  of  the  contracts  and  the  uses  to  whfch  the  prop- 
erty was  being  put,  with  the  knowledge  of  the  defendants  that 
the  contracts,  though  on  their  faces  conditional  contracts  of 
sale,  were  mere  shifts  and  devices  to  cover  up  a  leasing  or  rent- 
ing of  the  property  with  knowledge  of  the  purposes  to  which 
it  was  being  put. 


Digitized  by 


Google 


688  State  r.  Emblem.  [56- 

This  finding,  in  my  opinion,  is  not  justified  by  the  evidence 
for  the  reason  that  the  defendants  had  the  right  to  sell  their 
properties  and  surrender  eontrol  and  ownership  thereof,  to 
avoid  liability  under  the  statute  before  such  liability  arose  or 
attached.  And  it  matters  not  that  this  was  their  object  in  so 
doing,  so  they  surrendered  complete  control  and  ownership, 
they  could  thus  relieve  themselves  from  future  liability.  The 
owner  and  controllers  of  the  property  could  be  held  liable,  but 
not  those  who  had  disposed  of  their  ownership  and  eontrol, 
though  it  be  only  conditionally  done.  The  statute  is  only  in- 
tended to  cover  the  leasing  of  the  property  by  the  owner  and 
controller  thereof  and  not  sales  thereof,  either  conditional  or 
absolute.  Such  statutes  are  strictly  construed  and  strictly  con- 
fined to  those  who  are  plainly  included  in  the  language  thereof. 
1  Bish.  Criin.  Law,  sec.  693;  Mitchell  v.  State,  31  Texas  Crim. 
Ee.  311;  Lamar  v.  State,  30  Texas  App.  6£)3. 

It  may  undoubtedly  be  inferred  from  the  evidence  that  the 
defendants  entered  into  the  contracts  to  avoid  liability  under 
the  statute.  This  they  had  tlie  same  right  to  do  as  any  person 
has  the  right  to  avoid  being  guilty  of  a  crime,  or  being  respon- 
sible therefor.  If,  however,  it  had  been  shown  that  the  con- 
tracts were  entered  into  not  for  the  purpose  of  avoiding  guilt, 
under  the  statute,  but  for  the  purpose  of  doing  the  thing  for- 
bidden by  the  statute,  under  the  guise  of  a  sale,  and  that  the 
defendants  still  continued  to  exercise  ownership  and  control 
over  the  property,  they  could  have  been  justly  convicted. 
There  is  no  evidence  justifying  such  conclusion,  at  least  beyond 
a  reasonable  doubt,  but  the  State's  case  is  wholly  lacking  in  this 
respect. 

The  question  is  whether  the  defendants,  acting  in  good  faith, 
had  the  right  to  shift  all  future  liability  before  the  same  at- 
tached, as  owners  and  controllers  of  their  property,  to  the  shoul- 
ders of  their  grantees,  who  were  willing  to  assume  such  liabil- 
ity as  owners  and  controllers  of  the  property  for  the  time  being. 
They  had  probably  been  advised  that  they  could  do  so.  The 
statute  does  not  so  forbid. 

They  executed  the  contracts  in  good  faith  and  had  them  re- 
corded when  they  gave  notice  to  the  public,  thus  shifting  all 
ownership  and  control  of  the  property  and  right  to  possession 
thereof,  to  their  grantees  who  assumed  the  same  for  a  full  con- 
sideration therefor.    Their  object  in  doing  so  was  not  to  evade 
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the  law  but  to  comply  with  it,  to  surrender  their  ownership 
and  control  and  avoid  the  liability.  This  was  not  to  prevent 
or  hinder  the  enforcement  of  the  criminal  law,  but  to  prevent 
themselves  from  being  classed  as  criminals  by  reason  of  their 
ownership  and  control  of  the  property.  This,  in  no  wise,  pre- 
vented the  State  from  prosecution  of  those  who  were  in  actual 
occupancy,  ownership  and  control  of  the  property,  or  from  clos- 
ing and  abating  the  property  as  a  nuisance. 

The  plain  intent  of  the  legislature  was  to  render  the  property, 
through  those  who  owned  and  controlled  it,  liable  for  the  of- 
fense, and  was  not  intended  to  effect  those  who  were  remotely 
interested,  but  who  were  not  owners  and  controllers  thereof. 

The  statute  being  derogatory  to  the  common  law,  and  an  eva- 
sion of  the  rights  of  individuals  not  personally  guilty  of  crime, 
should  be  confined  to  those  mentioned  in  it  by  a  strict  construc- 
tion thereof,  and  not  extended  to  cover  those  who  were  endeav- 
oring in  good  faith  to  avoid  being  guilty  of  offending  against 
its  express  meaning.  To  extend  its  purpose  and  meaning  by 
play  upon  the  words  shift,  devise  and  evasion,  to  include  those 
not  within  its  terms  is  to  legislate  and  not  construe. 

Courts  should  confine  themselves  to  construction  and  should 
not  usurp  legislative  powers,  unless  the  demand  for  so  doing 
is  imperative.  In  this  case  no  such  imperative  demand  ex- 
ists, as  the  State  is  all  powerful  to  close  all  such  houses,  without 
resorting  to  the  doubtful  expedient  of  punishing  an  old  man  and 
woman  who  are  guilty  of  no  criminal  intent  to  evade  its 
law;  while  hundreds  who  are  actually  guilty  of  participating 
in  the  offense,  and  patronize  and  uphold  its  evil,  are  permit- 
ted the  freedom  of  the  city.  I  may  be  wrong  owing  to  my  lim- 
ited information  on  the  subject,  but  to  such  injustice  I  can  not 
assent,  although  I  have  no  sympathy  with  wrong  of  any  kind. 
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CHARLESTON. 

-ft  6«o  State  v.  Kellison. 

\*  *~  Submitted  February  18.  1904.     Decided  March  1,  1904. 

50   28 
■  5Qa°n      1.     Felony. — Discharge  of  Prisoner — Speedy  Trial. 
6I      5Jj$  The  fact  that  the  record  in  a  felony  case  shows  that  more 

"TT'dOO  tnan  three  terms  of  the  court  have  passed  without  a  trial,  after 

e63    ijB  the  finding  of  the  indictments,  affords  no  ground  for  the  dia- 

|66      eicT  charge  of  the  accused,  under  section  25  of  chapter  159  of  the 

I66      615  Code,  from  rrosecution  of  the  offense  with  which  he  is  charged. 

It  must  further  appear  that  he  has  been  held  for  trial,  as  well  as 
charged  with  the  crime,  for  such  period  without  a  trial,  (p. 
691). 

2.  Criminal  Law. — Record. — Assignment  of  Counsel  to  Defend. 

Failure  of  the  record  in  a  felony  case  to  show  that  the  accused 
had  the  assistance  of  counsel  therein  is  not  ground  for  setting 
aside  the  verdict  and  granting  a  new  trial,  if  it  does  not  affirm- 
atively appear  that  the  accused  was  denied  the  privilege  of 
counsel  guaranteed  to  him  by  section  14  of  article  3  of  the  Con- 
stitution,    (p.  692). 

3.  Criminal  Law. — Jury  7*rial. — Record. 

It  is  not  necessary  to  a  legal  conviction  on  a  charge  of  felony 
that  the  order  showing  the  empaneling  of  the  jury  recite  that 
the  jurors  so  empaneled  were  good  and  lawful  men.     (p.  693). 

4.  Criminal  L,aw>— Jury  Trial. — Record. 

If,  in  such  case,  the  order  recite  that  the  jury  were  "sworn 
the  truth  to  speak  upon  the  issue  joined,"  without  more  re- 
specting the  oath,  and  it  does  not  appear  that  any  objection  was 
made  to  the  form  of  the  oath  administered,  it  is  presumed  that 
the  jury  were  properly  sworn,     (p.  694). 

5.  Criminal   Law. — Record — Performance   of   Officer's   Duty   Pre- 

sumed.      • 

Failure  of  the  record  in  a  felony  case  to  show  that,  upon  an 
adjournment,  the  court  instructed  the  officer  into  whose  charge 
the  jury  were  given,  to  keep  them  together  and  not  to  converse 
with  them  or  permit  any  one  else  to  do  so,  is  not  ground  for 
setting  aside  the  verdict.  Although  it  is  usual  and  proper  to 
give  such  instruction,  the  law  does  not  require  it,  for  the  statute 
makes  it  the  duty  of  the  officer  to  do  the  things  above  men- 
tioned without  any  instruction!     (pp.  694,  695). 

6.  Criminal  Law — Instructions* — Reasonable  Doubt. 

When,  in  a  trial  of  a  felony  case,  the  court  instructs  the  jury 
at  the  instance  of  the  defendant  that,  in  order  to  convict,  they 
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must  believe  from  the  evidence  beyond  all  reasonable  doubt  that 
the  accused  is  guilty,  it  is  not  error  to  give,  at  the  instance  of  the 
State,  another  instructon  to  the  effect  that  such  reasonable 
doubt  is  not  a  vague  or  uncertain  doubt  and  that  what  the  jury 
believe  from  the  evidence  as  men  they  should  believe  as  jurors, 
(p.  697). 

7.  Croonai.  Law — Instructions — Intent — Malice. 

The  giving,  in  such  case  of  the  following  instruction,  though 
not  as  perspicuous  as  it  ought  to  be,  is  not  error:  "The  court 
instructs  the  jury  that  to  convict  a  person  of  murder  it  is  not 
necessary  that  malice  should  have  existed  in  the  heart  of  the 
accused  against  the  deceased,  and  if  they  believe  from  the 
evidence  that  the  accused  with  a  deadly  weapon,  shot  and  killed 
the  said  Julia  Simmons,  the  intent  and  the  malice  may  both  be 
inferred  from  such  act."     (p.  698). 

8.  Criminal  Law — Instructions,  How  Construed. 

Instructions  to  the  jury  must  be  taken  and  read  as  a  whole, 
and,  if,  upon  being  so  read  and  construed,  they  state  the  law 
correctly,  and  do  not  misstate  it  in  any  particular,  and  no 
proper  instruction,  asked  for,  has  been  refused,  the  verdict  will 
not  be  disturbed  on  the  ground  that  additional  proper  instruc- 
tions could  have  been  given,  or  that  some  particular  instruction, 
standing  alone,  might  tend  to  mislead  the  jury.     (p.  699). 

Error  to  Circuit  Court,  Pocahontas  County. 

Jerome  Kellison  was  convicted  of  murder  in  the  first  degree, 

and  brings  error. 

Affirmed. 

C.  H.  Scott,  for  plaintiff  in  error. 

The  Attorney  General,  for  the  State. 

POFFENBAGER,  PRESIDENT : 

Jerome  Kellison,  convicted  of  murder  of  the  first  degree,  in 
the  circuit  court  of  Pocahontas  county,  and  sentenced  to  life 
imprisonment,  complains  of  alleged  errors  in  the  judgment. 

The  order  entered  on  the  4th  day  of  October,  1899,  merely 
shows  the  return  of  the  indictment,  and  no  other  order  in  the 
case  was  made  until  the  2d  day  of  October,  1901,  when  the  ac- 
cused was  arrainged  and  entered  his  plea  of  not  guilty  and  took 
a  continuance.  As  more  than  three  regular  terms  of  the  court, 
after  the  finding  of  the  indictment,  had  passed  without  a  trial, 
and  the  record  did  not  show  any  of  the  reasons  therefor,  that, 
under  the  statute,  section  25  of  chapter  159  of  the  Code,  excuse 
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such  failure,  it  is  said  that  he  was  entitled  to  his  discharge  from 
prosecution  for  the  offense.  "Every  person  charged  with  felony, 
and  remanded  to  a  circuit  court  for  trial,  shall  be  forever  dis- 
charged from  prosecution  for  the  offense,"  if  there  be  such 
failure  unless  certain  specified  reasons  therefor  are  shown.  The 
accused  does  not  appear  by  the  record  to  be  within  the  provisions 
of  this  statute.  It  does  not  show  that  more  than  three  terms 
had  passed  without  a  trial  after  he  was  taken  into  custody.  He 
had  not  been  arraigned,  nor  entered  any  plea,  nor,  so  far  as  is 
disclosed  by  the  record,  had  he  been  remanded  to  the  circuit  court 
for  trial.  There  can  be  no  presumption  that,  at  any  time  before 
October,  1901,  he  had  demanded  or  desired  a  trial  or  was  so 
situated  that  the  court  could  try  him.  The  fact  is,  as  shown  by 
the  testimony,  that  he  was  never  arrested  on  the  charge  until 
May,  1901.  Had  he  moved  for  a  discharge  before  going  to  trial, 
this  fact  would  have  precluded  it.  If,  after  trial  and  convic- 
tion, he  could  demand  his  discharge  in  this  Court,  at  this  late 
day,  that  fact  would  clearly  bar  him  here  as  the  record  shows 
it.  The  word  "remanded"  in  said  section  is  not  consistent  with 
the  present  statutory  provisions  relating  to  procedure  in  felony 
cases.  Since  the  necessity  of  a  preliminary  examination  as  a 
prerequisite  to  trial  has  been  dispensed  with,  and  indictments 
are  no  longer  found  in  courts  having  no  jurisdiction  to  try  on 
charges  of  felony,  the  expression  is  inaccurate.  But,  under  the 
Code  of  1860,  and  the  statutes  as  they  existed  prior  thereto,  it 
was  consistent  with  other  provisions  and  only  applied  to  per- 
sons in  custody  or  under  recognizance.  Hence,  it  can  only  apply 
under  such  conditions  now,  and  is  to  be  construed  as  if  it  read 
"held"  .for  trial  instead  of  "remanded"  for  trial.  In  Virginia 
the  statute,  as  amended,  so  reads.  Kibler  v.  Com.,  94  Va.  804. 
No  order  entered  in  the  case  except  the  one  in  which  the  ver- 
dict is  recorded  discloses  that  the  accused  had  the  assistance  of 
counsel,  and  an  assignment  of  error  is  based  upon  the  failure  of 
the  record  to  show  that  fact.  The  trial  seems  to  have  been  in 
progress  on  three  successive  days  but  there  is  no  mention  of 
counsel  until  the  third  day.  Nothing  in  this  record  indicates 
that  he  asked  for  the  assistance  of  counsel,  or  that  he  was  denied 
it,  or  that  he  did  not  have  it.  .  The  Constitution  does  not  make 
assistance  of  counsel  a  prerequisite  to  conviction  as  it  does  a 
trial  by  jury.    The  clause  contains  no  prohibitory  language.    It 
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only  says  he  shall  have  the  assistance  of  counsel.  The  common 
law  did  not  permit  persons  charged  with  felony  to  have  the  ad- 
vice and  assistance  of  counsel,  and  this  clause  of  section  14  of 
article  3  of  the  Constitution  was  inserted  to  cure  the  shameful 
defect  of  the  common  law  in  this  respect  by  guaranteeing  said 
right  to  such  persons.  Coolers  Cons,  Lim.  474.  Even  if  said 
clause  makes  it  the  duty  of  the  State  to  furnish  counsel  when 
demanded,  it  does  not  follow  that  such  action  is  to  be  taken 
unless  demand  therefor  has  been  made,  nor  that  the  silence  of 
the  record  on  the  subject  raises  a  presumption  of  the.  denial 
of  the  privilege.  This  clause  is  in  the  same  section  with  the  one 
which  says  the  accused  shall  be  confronted  with  the  witnesses 
against  him,  under  which  it  has  been  held  to  be  reversible  error 
to  permit  the  examination  of  witnesses  in  the  absence  of  the 
accused.  State  v.  Sheppard,  49  W.  Va.  582;  State  v.  Greer,  22 
W.  Va.  800;  State  v.  Sutfin,  22  W.  Va.  771;  State  v.  Conlcle,  16 
W.  Va.  736;  State  v.  Younger,  2  W.  Va.  579.  In  those  cases  it 
was  held  that  the  record  must  affirmatively  show  the  presence  of 
the  accused  at  all  stages  of  the  trial.  But,  in  arriving  at  that  con- 
clusion, the  court  very  properly  read  that  clause  in  connection 
with  the  constitutional  inhibition  of  a  condviction  without  a  trial 
by  jury,  and  the  testimony  of  the  witnesses  is  an  inseparable  part 
of  the  trial.  The  assistance  of  counsel  is  a  matter  of  a  different 
kind.  Both  at  common  law  and  under  our  Constitution,  a  trial  in 
a  felony  case  may  be  had  without  the  assistance  of  counsel.  The 
prisoner  himself  may  be  learned  in  the  law  and  skilled  in  its 
practice.  Can  it  be  said  that  it  is  the  duty  of  the  court,  or  was 
the  intention  of  the  framers  of  the  Constitution,  to  compel  a 
man  to  accept  the  assistance  of  counsel  whether  he  desires  it  or 
not?  Even  in  the  case  of  the  personal  presence  of  the  accused 
at  the  trial,  the  presumption  of  regularity  operates  to  some  ex- 
tent. It  is  sufficient  to  show  his  presence  at  the  commencement 
of  the  proceedings  of  any  day,  and,  if  the  record  does  not 
affirmatively  show  his  absence  thereafter,  his  presence  is  presumed 
to  have  continued  throughout  the  session. 

Although  it  appears  from  the  record  that  the  jury  were  selected 
and  tried,  an  assignment  of  error  is  predicated  upon  the  failure 
of  the  order  to  say  they  were  "good  and  lawful  men,"  but  it  is 
not  insisted  upon  in  the  argument.  The  record  shows  no  ob- 
jection to  the  jurors  or  any  of  them  on  the  ground  of  incom- 
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petence  or  disqualification,  and,  as  a  rule,  there  is  a  presump- 
tion in  favor  of  the  regularity  of  the  procedings  of  a  court  of 
general  jurisdiction.  In  felony  cases,  there  are  some  exceptions 
to  the  rule,  but  no  reason  is  perceived  why  the  record  should 
affirmatively  show  these  formal  words.  The  observations  here- 
inafter made,  respecting  the  oath  of  the  jurors,  apply  here  with 
equal  force. 

Another  objection  is  that  the  jury  were  not  sworn  to  return 
a  verdict  according  to  the  law  and  the  evidence.  The  order  re- 
cites that  they  were  "sworn  the  truth  to  speak  upon  the  issue 
joined."  Under  several  decisions  of  this  Court,  this  is  suf- 
ficient. The  record  does  not  purport  to  set  out  the  form  in 
which  the  oath  was  administered,  nor  show  anything  which 
negatives  the  presumption  that  it  was  in  the  usual  form.  In 
Lawrence's  Case,  30  Grat.  849,  the  order  recited  that  the  jury 
"were  sworn  the  truth  of  and  upon  the  premises  to  speak." 
Moncure,  President,  delivering  the  opinion  of  the  court,  said: 
"And  the  effect  is  the  same,  as  if  it  had  been  said,  that  the  jury 
were  sworn,  "well  and  truly  to  try  and  true  deliverance  make 
between  the  commonwealth  and  the  prisoner  at  the  bar  and 
a  true  verdict  render  according  to  the  evidence."  The  prisoner 
and  his  counsel  were  in  court,  when  the  jury  were  sworn,  and 
might  and  no  doubt  would  have  objected,  if  the  jury  were  not 
properly  sworn.  The  fact,  that  no  objection  was  made,  shows 
that  they  were  properly  sworn.  It  is  not  necesary,  that  the 
form  of  the  oath  administered  to  jurors  on  the  trial  of  a  felony 
case  should  be  copied  into  the  record;  it  is  sufficient,  that  the 
record  shows  they  were  duly  sworn."  This  language  is  quoted 
with  approval  by  Johnson,  President,  in  State  v.  Sutfin,  22  W. 
Va.  771,  773,  and  it  clearly  covers  the  objection  raised  here. 
The  syllabus  in  State  v.  Sutfin  says :  "It  is  not  necessary,  that 
the  form  of  the  oath  administered  to  a  jury  in  a  felony  case 
should  be  entered  on  the  record;  it  is  sufficient,  if  the  record 
shows  that  the  jury  were  duly  sworn."  To  the  same  general 
effect  see  State  v.  Ice,  34  W.  Va.  244;  State  v.  Musgrave,  43  W. 
Va.  672;  Russell  v.  State,  10  Tex.  288;  Wrockledge  v.  State,  1 
la.  168;  State  v.  Ostrander,  18  la.  436. 

A  further  objection  is  that  the  jury  were  given  in  charge  of 
the  sheriff  of  the  county  and  one  of  his  deputies  "with  instruc- 
tions to  keep  them  together  without  communication  with  any 
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other  person  and  not  to  speak  to  them  relative  to  this  trial." 
This  is  the  recital  of  the  record,  which  does  not  show  the  name 
of  the  deputy.  This  Court  cannot  presume,  in  the  face  of  the 
recital  of  the  record  that  the  person  to  whom  they  were  given 
in  charge  was  not  a  deputy  sheriff,  and  the  name  of  the  deputy 
is  wholly  immaterial,  as  any  one  of  the  deputies  was  a  person 
qualified  for  such  duty.  The  instructions  to  the  officer,  as 
recited  in  the  order,  were  not  in  the  language  of  the  statute, 
but  they  substantially  conformed  to  it  so  far  as  the  order  pur- 
ports to  set  them  out.  No  objection  was  made  or  exception 
taken  for  want  of  proper  instructions,  nor  does  the  statute  say 
the  court  shall  give  any  instruction  to  the  officer,  though  it 
is  usually  done,  in  the  form  of  an  oath  administered  to  the 
officer.  This  Court  has  decided  that  the  oath  is  unnecessary 
and  imposes  no  additional  obligation  upon  the  sheriff.  The  law 
makes  it  his  duty  without  any  instruction  from  the  court. 
State  v.  Poindexter,  23  W.  Va.  805. 

At  the  instance  of  the  State,  several  instructions  were  given 
over  the  objection  of  the  defendant.  As  the  propriety  of  giving 
them  depends  upon  the  character  of  the  evidence,  a  brief  state- 
ment of  the  material  facts  becomes  necessary.  Kellison's  victim 
was  Mrs.  Julia  A.  Simmons,  who  was  killed  in  her  own  door 
yard  at  about  ten  o'clock  at  night  by  a  pistol  shot  fired  by  him 
and  which  took  effect  in  the  right  breast.  Her  daughter  and 
several  other  persons  were  on  the  porch  but  a  few  feet  distant 
from  the  gate  at  or  near  which  she  and  Kellison  were  standing 
when  the  shot  was  fired.  But  whether  any  of  them  actually 
saw  what  occurred  between  the  accused  and  the  deceased  at  the 
moment  the  shot  was  fired  is  not  made  clear  by  the  evidence. 
Kellison  was  more  or  less  intoxicated  and  had  come  to  the  place 
a  short  time  before  the  killing  in  company  with  Charles  Apper- 
son,  another  young  man,  in  quest  of  two  girls,  Ess  Clunen  and 
Eliza  Campbell.  On  the  evening  before,  they  had  called  upon 
these  girls  at  the  home  of  Elizabeth  Clunen,  the  mother  of  Ess 
Clunen,  and  had  possibly  arranged  to  see  the  girls  at  the  same 
place  on  the  evening  of  the  homicide.  Apperson  says  they  had, 
but  other  witnesses  state  the  contrary.  At  any  rate,  they  went 
and  were  informed  upon  their  arrival  that  the  girls  had  gone  to 
Mrs.  Simmons's  that  day  to  work,  but  would  return  that  eve- 
ning.    After  waiting  for  some  time,  Kellison  and  Apperson 
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started  to  meet  the  girls,  taking  with  them  Jason  Clunen,  a 
young  boy,  and  brother  of  Ess  Clunen.  Not  meeting  them, 
they  went  on  to  the  premises  of  Mrs.  Simmons,  a  distance  of 
two  or  three  miles.  Instead  of  going  to  the  house,  they  sent 
Jason  Clunen  in  to  tell  his  sister  that  her  sister  at  home  was 
sick  and  that  she  must  return  at  once.  She  started  out  accom- 
panied by  Lucy  Simmons,  a  daughter  of  the  deceased,  and  being 
in  distress  over  the  news,  she  was  informed  by  her  brother  that 
her  sister  was  not  sick,  but  that  the  boys  were  down  at  the 
fence  and  wanted  to  see  her  and  Eliza  Campbell  and  take  them 
back  home.  Later,  Apperson  went  to  the  house,  but  Kellison 
did  not.  The  evidence  shows  that  he  was  noisy,  abusive  and  in- 
decent in  his  language  and  fired  one  or  more  shots  from  his 
pistol  while  in  conversation  with  the  girls  and  Mrs.  Simmons. 
He  made  threats  against  one  John  Edmiston,  of  whom  he  was 
jealous,  saying  he  had  come  there  to  kill  him.  Mrs.  Simmons 
had  interposed  an  objection  to  the  demand  that  the  girls  go 
home  that  night,  and  Kellison  used  abusive  and  offensive  lan- 
guage toward  her.  It  seems  that  at  one  time  he  retired  from 
the  fence  near  the  house,  but  came  back,  and,  in  the  meantime, 
Lucy  Simmons  had  armed  herself  with  a  sword.  Kellison  was 
ordered  to  leave  the  premises,  but,  instead  of  going,  he  con- 
tinued to  make  threats  and  use  abusive  and  indecent  language. 
Mrs.  Simmons  took  the  sword  from  the  hands  of  her  daughter 
and  went  to  the  gate,  saying  that  she  would  protect  her  house 
and  her  children  from  him  or  that  she  would  make  him  leave. 
As  stated,  the  daughter  and  others,  including  Ess  Clunen  and 
Charles  Apperson,  were  on  the  porch,  in  front  of  which  there 
were  Borne  hop  vines  which  may  have  obstructed  the  view  of 
what  transpired  at  the  gate.  They  say,  however,  they  heard 
Kellison  order  Mrs.  Simmons  to  stand  back,  and  that  immed- 
iately afterwards,  the  shot  was  fired  which  killed  her  almost 
instantly.  Apperson  testifies  that  there  was  a  cut  on  Kellison's 
hand  which  might  have  been  made  by  the  sword.  He  had  a 
ring  on  a  finger  of  that  hand  which  also  had  an  indentation, 
which  might  have  been  made  in  the  same  way. 

The  first  instruction  was  objected  to  because  it  tells  the  jury 
they  may  believe  or  refuse  to  believe  any  witness  and  that  when 
passing  upon  the  credibility  of  a  witness,  they  may  take  into 
consideration  his  interest  in  the  matter  in  controversy  and  his 
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demeanor  upon  the  witness  stand.  It  is  said  this  instruction 
conveyed  an  intimation  to  the  jury  that  some  of  the  evidence 
must  be  disbelieved,  and  that  they  might  reject  that  part  of 
it  which  was  favorable  to  the  accused.  Though  probably  a  little 
informal,  the  instruction  states  the  law  correctly,  and,  though 
there  was  very  little  conflict  or  inconsistency  in  the  statements 
of  the  several  witnesses,  it  is  not  perceived  that  the  instruction 
could  have  had  any  such  effect  as  is  claimed.  It  does  not  refer 
to  the  evidence  of  any  particular  witness  and  leaves  all  questions 
of  credibility  to  the  jury. 

Instruction  No.  2  told  the  jury  that  a  reasonable  doubt  was 
not  a  vague  or  uncertain  doubt,  and  that  what  the  jury  believe 
from  the  evidence  as  men,  they  should  believe  as  jurors.  This, 
taken  in  connection  with  the  instruction  given  for  the  defendant, 
saying  it  was  the  duty  of  the  State  to  prove  the  accused  guilty 
beyond  all  reasonable  doubt  in  order  to  convict,  state  the  law 
with  sufficient  accuracy.  They  were  told  that  their  belief  must 
be  founded  upon  the  evidence  and  that  a  vague  and  uncertain 
doubt  is  not  a  reasonable  doubt  within  the  meaning  of  the  law. 
How  there  could  be  any  difference  between  their  belief  as  men 
and  their  belief  as  jurors  is  not  perceptible.  Being  jurors,  they 
were  still  men,  and  the  only  belief  possible  is  that  which  fastens 
itself  upon  the  human  mind  and  they  were  told  that  it  must  be 
belief  beyond  all  reasonable  doubt.  All  the  authorities  say  that 
reasonable  doubt  is  difficult  to  define,  but  that  its  meaning  is  not 
difficult  for  a  jury  to  comprehend.  State  v.  Sheppard,  49  W.  Va. 
582,  609,  610.  As  the  jurors  were  acting  under  oath,  it  cannot 
be  assumed  that  they  were  men  of  such  feeble  understanding  as 
to  deem  themselves  relieved  from  the  obligations  thereby  im- 
posed by  the  terms  of  the  instruction. 

Instruction  No.  3  told  the  jury  that  a  man  is  presumed  to 
intend  that  which  he  does  or  that  which  is  the  immediate  or 
necessary  consequence  of  the  act.  As  far  as  it  goes,  this  is  old 
and  sound  law. 

Instruction  No.  4  was  in  substance  that  if  the  jury  believed 
the  deceased  had  come  to  her  death  from  a  pistol  shot  at  the 
hands  of  the  accused  and  he  relied  upon  self  defense,  the  bur- 
den was  upon  him  to  show  it  by  a  preponderance  of  the  evidence. 
This  is  good  gs  far  ag  it  goes,  and  if  it  is  incomplete  in  any 
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respect  the  deficiency  is  supplied  by  the  full  instruction  on  the 
subject  of  self  defense  given  at  the  request  of  the  defendant. 

Instruction  No.  5  is  in  substance  the  usual  one  to  the  effect 
that  when  a  homicide  is  proven,  it  is  presumed  to  be  murder 
of  the  second  degree,  and  that  the  burden  is  upon  the  State 
to  elevate  it  and  upon  the  prisoner  to  reduce  it. 

Instruction  No.  6  is  point  11  of  the  syllabus  in  Cain's  Case, 
20  W.  Va.  679,  which  is  as  old  almost  as  the  criminal  law. 

Instruction  No.  7  reads  as  follows:  "The  court  instructs 
the  jury  that  to  convict  a  person  of  murder  it  is  not  necesary 
that  malice  should  have  existed  in  the  heart  of  the  accused 
against  the  deceased,  and  if  they  believe  from  the  evidence 
that  the  accused  with  a  deadly  weapon,  shot  and  killed  the  said 
Julia  Simmons,  the  intent  and  malice  may  both  be  inferred 
from  such  act."  The  court  evidently  meant  to  say  that  ex- 
press antecedent  malice  is  not  a  necessary  element  of  the  crime 
and  that  proof  of  express  malice  was  unnecessary,  all  of  which 
is  sound  law,  and  it  was  certainly  proper  to  say  that  if  the 
jury  believed  from  the  evidence  that  the  accused  had  shot  and 
killed  the  deceased,  they  might  infer  from  the  act  both  malice 
and  the  intent  to  kill.  Though  the  instruction  does  say  it 
is  not  necessary  that  malice  should  have  existed  in  the  heart  of 
the  accused  against  the  deceased,  this  statement  is  qualified  by 
what  follows,  and  the  instruction  as  a  whole  tells  the  jury 
that  malice  is  an  element  of  the  crime,  but  that  it  may  be  in- 
ferred from  the  act  of  taking  life  with  a  deadly  weapon,  and 
the  jury  could  not  have  reasonably  construed  it  to  mean  more 
than  that  proof  of  express  malice  was  unnecessary.  It  could 
have  been  more  perspicuously  stated,  but  verdicts  are  not  set 
aside  for  rhetorical  imperfections  or  awkward  phraseology  in 
instructions,  when  the  meaning  intended  to  be  conveyed  is 
clearly  manifest. 

Instruction  No.  8  reads  as  follows :  "If  the  jury  believes  from 
the  evidence  that  the  prisoner,  Jerome  Kellison,  went  to  the 
home  of  Mrs.  Julia  Simmons  with  a  deadly  weapon  for  the 
purpose  of  committing  a  felony  or  some  other  illegal  purpose, 
or  that  the  prisoner  formed  that  purpose  after  coming  on  the 
property  of  Mrs.  Julia  Simmons,  he  was  from  that  moment 
a  trespasser,  and  it  was  is  duty  to  leave  when  ordered  away  by 
Mrs.  Simmons ;  And  Mrs.  Simmons  had  a  right  to  use  all  forces 
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necessary  to  make  the  prisoner  leave;  And  if  the  prisoner  re- 
fused to  leave  after  repeated  orders,  to  go  from  the  deceased, 
and  used  abusive,  insulting  and  blackguarding  language  to  her, 
and  upon  the  deceased  going  towards  the  prisoner  with  a  saber 
in  her  hand,  from  her  front  door  saying  she  intended  to  pro- 
tect her  home  and  children  and  that  the  prisoner  should  leave; 
The  prisoner  continued  to  curse  and  blackguard  the  deceased 
and  her  family,  refused  to  leave  and  drew  a  pistol  and  shot 
and  killed  the  deceased,  they  must  find  the  prisoner  guilty  if 
murder  in  the  first  degree;  Unless  they  further  believe  from  the 
evidence  that  the  prisoner  had  reason  to  believe,  and  did  believe 
he  was  in  imminent  danger  and  could  not  retreat  without  en- 
dangering his  life,  or  great  bodily  harm."  If  it  can  be  said 
that  this  instruction  conveys  an  intimation  that  the  deceased 
had  the  right  to  make  a  deadly  assault  upon  the  accused  upon 
his  refusal  to  leave,  such  intimation  can  be  nothing  more  than 
a  mere  inference  from  the  language  used.  The  instruction  does 
not  say  she  had  the  right  to  kill  or  maim,  but  only  that  she 
might  use  such  force  as  was  necessary  to  compel  his  retirement 
from  the  premises.  The  other  instructions  given  in  the  case 
both  for  the  State  and  the  defendant  leave  no  room  for  any 
such  inference.  The  jury  were  plainly  and  repeatedly  told  that, 
if  he  fired  the  shot  under  such  circumstances  as  made  it  lawful 
to  do  so,  naming  them,  although  upon  the  grounds  of  the 
premises  of  the  deceased,  he  was  guilty  of  no  offense,  and  also 
that  if  the  prisoner  was  upon  the  grounds  of  the  deceased  with- 
out legal  right,  and  using  profane  language,  the  deceased  was 
not  justified  in  attacking  him  with,  or  attempting  to  eject  him 
by  the  use  of,  a  deadly  weapon.  The  instructions  must  be  taken 
and  read  as  a  whole,  and,  if,  upon  being  so  read  and  construed, 
they  propound  the  law  correctly,  and  do  not  misstate  it  in  any 
particular,  they  afford  no  ground  for  setting  aside  the  verdict. 
The  last  clause  of  the  instruction  propounds  the  law  correctly. 
The  accused  was  in  fault.  On  this  question,  there  is  no  con- 
flict in  the  evidence.  He  brought  on  the  quarrel.  Having  done 
so,  nothing  could  justify  his  taking  the  life  of  the  deceased 
except  the  necessity  of  doing  so  in  order  to  save  his  own  life 
or  prevent  the  infliction  upon  him  of  great  bodily  injury.  There 
are  two  grounds  upon  which  a  man  may  stand  his  ground  and, 
if  need  be,  kill  his  adversary,  when  he  has  opportunity  to  es- 
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cape  by  retreating.  When  the  attack  upon  him  is  made  with 
murderous  intent,  with  a  sufficient  overt  act,  he  is  under  no 
duty  to  fly.  Bish.  Cr.  Law,  §  850;  State  v.  Clark,  51  W.  Va. 
457.  When  one  is  assaulted  in  his  own  dwelling  house,  he  need 
not  retreat,  but  he  cannot  take  the  life  of  his  adversary  unless  it 
is  necessary,  in  order  to  save  his  own  life  or  prevent  other  felony. 
State  v.  Clark,  cited;  Bish.  Cr.  Law,  §  858;  Beard  v.  Untied 
States,  158  XL  S.  550.  Exceptions  are  taken  to  some  clauses 
of  the  instruction  on  the  ground  that  they  are  incorrect  recitals 
of  the  evidence,  but  a  careful  examination  shows  that  they  are 
not  recitals.  They  constitute  a  hypothetical  statement  of  facts 
as  to  which  there  is  evidence,  leaving  it  to  the  jury  to  determine 
whether  they  are  established. 

As  it  does  not  appear  that  the  court  erred  in  any  of  its  rulings, 
the  judgment  will  be  affirmed. 

Affirmed. 
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ABATEMENT.    See  Fraudulent  Conveyance  1. 
ACCEPTANCE.    See  Executory  Contract  6. 
ACCIDENT.    See  Damages  1. 

ACKNOWLEDGMENT  BY  JUSTICE. 

1.  The  fact  that  a  justice  taking  an  acknowledgment  signs  the 
certificate  as  justice  and  alderman  will  not  vitiate  such  certifi- 
cate, but  his  official  designation  as  alderman  will  be  regarded  as 
surplusage.    Wilson  v.  Braden,  373. 

ADMINISTRATION  OF  ASSETS. 

1.  Under  Code  of  1899,  chapter  86,  section  9,  if  a  creditor  of  an, 
estate  of  a  decedent  fail  to  present  his  claim  before  a  decree 
upon  a  report  of  debts  allowing  debts  against  the  estate  and 
subjecting  lands  to  their  payment,  such  decree  bars  him  from 
claiming  participation  in  the  proceeds  of  such  lands  until  such 
decreed  debts  are  satisfied.    Trail  v.  Trail,  594. 

ADMINISTRATOR, 

1.  C.  was  employed  as  a  laborer  by  the  defendant,  at  its  manu- 
facturing plant  in  0.  county,  W.  Va,  While  engaged  under 
direction  of  defendant's  labor  foreman  in  tearing  down  a  scaf- 
fold which  had  been  erected  by  defendant,  and  belonged  to  it, 
he  was  injured  by  the  falling  of  one  of  the  platforms  of  the 
scaffold,  and,  from  the  effects  of  his  injuries,  died  in  Bellalre, 
in  the  state  of  Ohio,  where  he  resided.  He  having  died  intes- 
tate, the  county  court  of  Ohio  county  committed  his  estate  to 
R.,  sheriff  of  said  county,  to  be  by  him  administered.  R.,  as 
administrator  of  C,  instituted  this  action  in  O.  county.  At  the 
time  of  his  death,  C.  had  no  mansion  house,  known  place  of 
residence,  any  real  estate,  or  any  property,  situate  in  the  State 
of  W.  Va.;  and  since  his  death,  no  property  belonging  to  htm, 
or  to  his  estate,  except  the  claim  for  damages  sued  for  in  tills 
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ADMINISTRATOR— Continued. 

action  has  come  into  this  state.  Held,  That  said  claim  against 
defendant  in  this  action  for  damages  for  the  death  of  plaintiff's 
intestate,  must  be  deemed  property  within  the  meaning  of  our 
statute;  that  the  county  court  of  0.  county  had  authority  to 
commit  the  estate  of  C.  to  the  sheriff  of  that  county  to  be  by 
him  administered;  and  that  said  sheriff,  as  administrator  of 
C,  had  the  right  to  institute  and  prosecute  this  action. 
Richards  v.  Iron  Works,  510. 

2.  A  resident  administrator  who  brings  an  action  in  a  court  of 
this  state  to  recover  damages  under  our  statute  for  the  death 
of  his  decedent,  who  was  a  non-resident,  should  not  be  required 
to  give  security  for  costs.    Id, 

ADVERSE  CLAIMANTS.     See  Innocent  Purchaser  2. 

ADVERSE  POSSESSION. 

1.  In  such  case,  declarations  and  conduct,  on  the  part  of  the 
purchasers  of  the  timber  on  one  side  of  such  disputed  line,  in 
the  nature  of  admissions  of,  and  acquiescence  in,  the  location 
contended  for  by  the  purchasers  on  the  other  side,  are  only 
matters  of  evidence  of  location,  bearing  upon  the  question  of 
title  to  the  timber,  and  will  not  alone  sustain  an'  Injunction  to 
prevent  the  parties  from  taking  timber  beyond  the  location 
claimed  by  the  other  purchasers.    Stephenson  v.  Burdett  110. 

2.  An  adverse  claimant  of  title  under  the  statute  of  limitations 
must  show  actual,  notorious,  visible,  open,  continuous  and  ex- 
clusive possession  for  the  statutory  period,  and  his  possession 
to  be  continuous  must  be  such  as  will  permit  the  superior 
claimant  to  sue  him  as  a  trespasser  at  any  time  during  the 
period.  Unless  he  makes  out  a  prima  facie  case  of  such  un- 
broken, continuous  possession  on  demurrer  to  evidence,  the 
judgment  should  be  against  him.    Wilson  v.  Braden,  373. 

3.  There  can  be  no  adverse  possession  of  wild  lands  as  against 
a  superior  title  unless  sueh  possession  is  actual,  exclusive,  vis- 
ible, and  notorious.  A  mere  claim  to  possession  accompanied 
by  the  occasional  cutting  of  timber,  the  prevention  of  tres- 
passes, the  payment  of  taxes  and  the  assertion  of  title  is  not 
sufficient,  but  it  must  be  such  occupation,  use  or  holding  of  the 
property  or  change  in  its  character,  as  will  make  such  claim- 
ant during  such  statutory  period  continuously  subject  to  be 
treated  as  a  trespasser  by  the  holder  of  the  superior  title  con- 
structively or  actually  in  possession  of  such  land.  Such  claim 
of  possession  does  not  amount  to  an  ouster  of  the  superior 
claimant    Id. 

ADVERSE  TITLE.    See  Hostile  Title  1. 

AFFIDAVIT.    See  Attachment  1. 
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AGENT. 

1.       It  is  a  general  principle  which  applies  without  regard  to  the 

hiode  of  ratification  that  a  voidable  engagement,  made  by  one 

assuming  to  act  as  agent,  cannot  be  ratified  in  part,  so  far  as 

it  is  beneficial  to  the  principal,  and  repudiated  so  far  as  it  is 

detrimental  to  him.    Bank  v.  Manufacturing  Co.,  447. 

AGREEMENT. 

1.  Any  circumstance  or  course  of  conduct  from  whence  can  be 
clearly  deduced  an  agreement  to  put  an  end  to  the  original 
contract,  will  amount  to  a  rescission  of  it  Marsh  v.  Despard, 
132. 

AMENDMENT.    See  Variance  1. 

ANCIENT  DEEDS. 

1.  Recitals  of  heirship  and  widowhood  In  deeds  upwards  of 
thirty  years  old  under  which  possession  has  been  continuously 
held  are  presumptive  evidence  of  the  truth  of  the  same,  and 
admissible  against  strangers  to  the  title  claiming  adversely. 
Wilson  v.  Braden,  373. 

APPEAL. 

1.  An  order  of  reference,  founded  on  the  expressed  opinion  of 
the  judge,  not  followed  by  the  sentence  of  the  law  thereon,  ia 
not  appealable.    Hill  v.  Cronin,  174. 

2.  An  appeal  from  a  decree  on  a  bill  taken  for  confessed  will 
not  be  entertained  by  this  Court,  unless  a  motion  to  have  such 
decree  reversed  be  first  made  and  overruled  by  the  court,  or 
tjie  judge  thereof,  that  rendered  it.    Cipher  v.  Bowen,  183. 

3.  Where  a  party  takes  an  appeal  from  specified  parts  of  a  de- 
cree, giving  notice  to  all  parties  to  the  suit,  that  he  will  only 
have  such  parts  of  the  record  copied  into  the  transcript  as  will 
present  to  the  appellate  court  such  matters  so  specified  as  he 
desires  to  have  reviewed,  and  that  it  is  not  his  purpose  or  in- 
tention to  appeal  from  any  other  part  of  the  decree;  the  appel- 
late court  will  not  consider  an  assignment  of  error  by  one  of  the 
appellees  long  after  the  submission  of  the  cause,  concerning  an- 
other part  of  the  final  decree,  and  having  no  relation  to  the 
parts  of  the  decree  appealed  from.    Allen  &  Co.  v.  Maxwell,  228. 

4.  When  an  appeal  is  taken  from  specified  parts  of  a  decree  set 
out  in  a  written  notice  which  states  that  no  other  part  of  the 
decree  will  be  appealed  from  by  the  appellant,  and  such  speci- 
fied parts  are  independent  and  involve  only  the  rights  of  the 
appellees  named  in  such  specified  parts  of  the  decree,  such  ap- 
peal does  not  bring  up  for  adjudication  the  whole  decree.    Id. 

5.  When  appeal  from  an  appealable  decree  is  barred  by  time, 
an  appeal  from  a  later  decree  will  not  review  the  former  decree, 

and  the  later  decree  cannot  be  reversed  for  an  error  in  it  aris- 
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APPEAL— Continued. 

Ing  from  following  the  former  decree.    Trail  v.  Trail,  594. 
See  Order   of  Reference   1;    Supreme   Court  of   Appeals   2; 
Decree  2. 

ASSAULT  AND  BATTERY. 

1.  Assault  and  battery  is  an  offense  at  common  law,  and  cog- 
nizable as  such  by  our  circuit  courts,  and  other  courts  which 
exercise  like  Jurisdiction  in  such  cases.  Upon  conviction  of 
the  accused  upon  an  indictment  for  assault  and  battery,  the 
court  may  impose  upon  him  a  fine,  or  imprisonment,  or  both, 
at  its  discretion,  limited  only  by  the  constitutional  inhibition 
that  excessive  fines  shall  not  be  imposed,  nor  cruel  and  un- 
usual punishment  inflicted.    State  v.  McKain,  128. 

ASSIGNEE.    See  Subrogation  1;  Stock  9. 

ASSIGNMENT.    See  Contract  2. 

ATTACHING  CREDITORS.    See  Stock  9. 

ATTACHMENT. 

1.  Inconsistency  between  the  claim  stated  in  an  affidavit  for  an 
attachment  and  the  demand  set  up  in  the  declaration  consti- 
tutes a  variance  fatal  to  the  attachment.  Simmons  v.  Sim- 
mons, 65. 

2.  Upon  a  motion  to  quash  the  attachment  for  such  variance,  the 
declaration  may  be  resorted  to  for  the  purpose  of  establishing 
it,  and  a  plea  in  abatement  is  not  necessary.    Id. 

3.  An  order  overruling  a  motion  to  quash  an  attachment  is  in- 
terlocutory and  does  not  preclude  a  renewal  of  the  motion.    Id. 

4.  A  plea  in  abatement  to  an  attachment  which  sets  up  only 
matter  of  variance,  appearing  from  the  declaration  and  affida- 
vit without  the  aid  of  the  plea,  accompanied  by  an  oral  motion 
to  quash,  may  be  treated  as  a  motion  to  quash.    Id. 

5.  Proceedings  on  junior  attachments  against  a  garnishee  should 
be  stayed  until  proceedings  on  senior  attachments  against  the 
same  garnishee  are  determined,  unless  the  amount  garnisheed 
is  sufficient  to  satisfy  both  sets  of  attachments.    Prichard  &  Co. 

v.  Critchlow,  547. 

6.  Several  attachments  are  sued  out  in  Greene  county,  Pa,,  and 
served  on  a  garnishee,  a  subsequent  attachment  is  sued  out  in 
Marion  county,  W.  Va.,  by  a  different  plaintiff,  against  the 
same  defendant,  and  served  on  the  same  garnishee,  the  ques- 
tion is  presented  in  each  of  such  attachment  suits  as  to  which 
attachments  are  entitled  to  priority  under  the  statute  of  Penn- 
sylvania. As  a  matter  of  comity  and  to  avoid  confusion  and  con- 
flict of  decisions  to  the  detriment  of  the  garnishee,  the  proceed- 
ings under  the  Jurisdiction  of  the  courts  of  this  State  should  be 
stayed  until  the  matter  of  priority  is  settled  by  the  courts  of 
Pennsylvania  having  jurisdiction  thereof.    Id. 
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AVERMENTS.     See  Plea  1. 
BALLOT.     See  Election  1,  2. 
BALLOTS  TAMPERED  WITH.     See  Election  3. 
BEGINNING  OF  SUIT.     See  Summons  1. 
BENEFICIARY.     See  Trust  1;  Trust  Deed  1. 

BILL. 

1.  Bills  filed  under  section  11  of  chapter  52  of  the  Code  are 
governed  by  the  ordinary  rules  of  equity  pleading,  applicable 
to  bills  in  general,  and  a  bill  so  filed  is  sufficient,  if  it  so  states 
the  plaintiff's  case  as  to  inform  the  defendant  of  what  he  Is 
called  upon  to  meet.    Railroad  Go.  v.  Traction  Co.,  20. 

2.  Such  a  bill  cannot  be  maintained  if  it  discloses  that  the 
plaintiff  has  contracted  or  incurred  a  personal  obligation  or 
liability  to  one  or  both  of  the  defendants,  respecting  the  sub- 
ject matter  of  their  contention,  independent  of  the  title  or 
the  right  to  possession.    Stephenson  v.  Burdett,  109. 

See  Pleading  1;  Appeal  2;  Variance  1. 

BILL  OF  PARTITION. 

,  1.       Upon  a  bill,  alleging  facts  sufficient  to  show  a  right  to  have 
partition,  and  praying  general  relief,  the  court  may  decree  a 
division  in  kind,  although  there  is  no  specific  prayer  for  It  in        ( 
the  bill.     Croston  v.  Male,  207. 

BOARD  OF  CANVASSERS.     See  Election  1. 

BOARD  OF  EDUCATION. 

1.  A  contract  of  sale  to  a  board  of  education  of  articles  for  use 
in  a  free  school,  made  by  a  member  of  a  board  of  education,  is 
void  and  not  enforceable,  because  it  violates  section  57,  ch.  45, 
Code,  1899.    Poling  v.  Board,  251. 

BOUNDARY  LINES.    See  Equity  Jurisdiction  1. 

BREWERY. 

1.  A  brewery  which  has  paid  the  license  tax  required  by  sec- 
tions 54  and  55,  chapter  32,  of  the  Code,  must  have  a  license  un- 
der section  62  of  said  chapter  to  entitle  it  to  sell  its  product  at 
wholesale.    State  v.  Brewing  Co.,  333. 

BURDEN  OF  PROOF.  See  Adverse  Possession  2;  Cause  of  Death  1; 
Mortgagee  and  Mortgagor  1 ;  Outstanding  Title  1. 

CANYASSJNG  BOAJID,    $ee  Mandamus  1,  2. 
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CAUSE  OF  DEATH. 

1.  Where,  in  an  action  for  fatal  injury,  it  becomes  a  question 
whether  death  resulted  from  the  injury,  or  from  disease  with 
which  it  had  become  involved,  the  party  causing  the  injury  can- 
not escape  full  liability  without  showing  that  death  must  have 
resulted,  if  the  injury  had  not  been  done.  Richards  v.  Iron 
Works,  511. 
i 

CERTIFICATE.    See  Stock  6,  7. 

CESTUIS  QUE  TRUST. 

1.  Trustees  and  cestuis  que  trust  are  in  this  State  always  treated 
as  purchasers  for  value.    Gilbert  v.  Lawrence,  281. 

CHANCERY  CAUSE.     See  Final  Decree  1. 
CHOSE  IN  ACTION.     See  Creditor  1. 
CITY  COUNCIL.     See  Mandamus  2. 

CLOUD  ON  TITLE. 

1.  A  suit  to  cancel  alleged  fraudulent  and  void  decrees  and  deeds 
as  a  cloud  upon  title  to  land  cannot  be  maintained  by  those  hav- 
ing no  present  interest  in  or  title  to  such  land,  either  legal  or 
equitable.     Stockton  v.  Craig,  465. 

COMMISSIONERS.     See  Estate  1. 

COMMISSIONERS'  DUTIES.     See  Partition  1. 

COMMISSIONERS  IN  CHANCERY. 

1.  Where  a  decree  is  based  upon  a  commissioner's  report,  in 
which  many  complicated  accounts  are  involved,  and  to  which 
numerous  exceptions  are  filed,  pointing  out  various  mistakes  in 
the  calculations,  which  run  through  the  whole  statement  and 
report,  and  affect  the  results  thereof;  and  the  exceptions  are 
overruled  and  the  report  confirmed,  some  of  the  mistakes  being 
admitted,  but  others  thus  pointed  out,  being  so  connected  and 
intermingled  with  the  whole  statement  and  report  that  they 
cannot  be  segregated  and  corrected  without  a  re-statement  of 
the  accounts,  which  is  impracticable  here,  this  Court,  for  the 
reasons  stated,  will  reverse  such  decree;  and,  without  passing 
upon  them  seriatim,  will  sustain  the  exceptions  and  remand 
the  cause  with  instructions  to  re-commit  it  to  a  commissioner. 
Clark  v.  The  Hendrick  Co.,  530. 

COMMISSIONERS  IN  PARTITION. 

1.  Although  the  statute  does  not,  in  terms,  require  notice  to  be 
given  by  commissioners  in  partition  to  the  parties,  yet  the  ne- 
cessity of  such  notice  must  be  implied,  and  an  exception  to  the 
report  for  failure  to  give  such  notice  will  be  sustained  and  the 
report  set  aside.     Wamsley  v.  Coal  d  Lumber  Co.,  296. 
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COMMISSIONER'S  REPORT. 

1.  Where  a  report  of  partition  made  by  commissioners  is  proper 
on  its  face,  every  reasonable  presumption  is  in  favor  of  its 
fairness.    Cross  v.  Cross,  185. 

2.  It  is  not  required  that  such  commissioners  should  report  the 
money  value  of  the  lands  partitioned  or  of  any  share  or  lot 
thereof  assigned  by  them.  Wamsley  v.  Coal  d  Lumber  Co.,  297. 
See  Commissioners  in  Partition  1. 

COMMISSIONER  OF  SCHOOL  LAND'S.     See  Tax  Sale  8. 

COMMITTEE.    See  Insane  Person  1,  2,  3. 

COMPULSORY  SALE.     See  Partition  Suit  4. 

CONDEMNATION.     See  Railroad  2;  Railroad  Crossing  1. 

CONDEMNATION  PROCEEDINGS. 

1.  Quaere — whether,  under  the  circumstances  of  this  case,  the 
W.  Va.  S.  L.  R.  R.  Co.  did  not,  by  its  delay  of  more  than  two 
years  in  prosecuting  its  condemnation  proceedings  after  it  had 
acquired  the  right  to  do  so  by  its  action  of  October  16,  1900, 
lose  Its  right  of  priority  thereto?  Railroad  Co.  v.  Railroad  Co., 
360.  f 

See  Railroad  8. 

CONSIDERATION. 

1.  When  the  consideration  mentioned  in  a  deed  is  merely  nom- 
inal, and  not  contractual,  or  of  the  essense  of  the  contract,  the 
true  consideration  for  such  deed  may  be  shown  by  parol  testi- 
mony.   Furst  v.  Calloway,  246. 

CONSTITUTION.     See  Tax  Sale  14;  Forfeited  Lands  4;  Execution  2. 

CONSTRUCTION.    See  Statutes  1,  3,  4. 

CONSTRUCTION  OF  AGREEMENT.     See  Contract  5. 

CONSTRUCTION  OF  STATUTE  BOND.    See  Official  Bond  1. 

CONSTRUCTION  OF  WORDS  USED.     See  Contract  6,  7. 

CONTINUANCE. 

1.  When  a  party  in  a  suit  in  equity  submits  the  cause  for  hear- 
ing without  asking  a  continuance,  it  is  a  waiver  of  his  rights 
thereto.     Cross  v.  Cross,  185. 

CONTINUING  OFFER.    See  Contract  1. 
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CONTRACT. 

1.  A  contract  in  writing  by  which  one  party,  for  a  valuable 
consideration,  agrees  to  sell  and  convey  to  the  other,  a  tract  of 
land  for  a  specified  price  within  a  certain  time  thereafter,  the 
whole  amount  of  the  purchase  money  to  be  paid  in  cash  within 
such  time,  and,  on  failure  to  take  and  pay  for  the  land  within 
the  time  stipulated,  the  contract  to  be  void,  is  a  continuing 
offer  to  sell,  and  not  revocable  within  the  time  limited.  Rease 
v.  Kittle,  269. 

2.  Before  payment  or  tender  of  the  purchase  money  within  the 
time  stipulated,  such  contract  does  not  vest  in  the  person  to 
whom  the  offer  of  sale  is  made  any  title  to  the  land,  either  legal 
or  equitable,  and  his  assignment  of  his  rights  under  the  con- 
tract passes  no  title  to  the  assignee.    Id.  270. 

3.  When  such  offer  is  made  to  a  particular  person,  and  not  to 
the  party  and  his  assigns,  it  can  be  accepted  and  engorced  by 
him  alone,  and  an  assignment  thereof  to  a  third  party  bestows 
no  right  upon  the  assignee  to  convert  the  offer  into  a  contract 
of  sale  by  tender,  or  payment,  of  the  purchase  money.    Id. 

4.  Verbal  acceptance  of  such  contract  without  payment  or  ten- 
der of  the  purchase  money,  within  the  time  limited,  is  not  suffi- 
cient to  convert  the  offer  into  a  contract  of  sale.    Id. 

5.  When  a  contract  is  made  for  the  accomplishment  of  one 
main  purpose,  as  is  usually  the  case,  it  is  necessarily  the  pur- 
pose of  both  parties,  the  thing  upon  which  their  minds  met 
and  as  to  which  they  are  in  perfect  accord,  and  every  provision 
of  the  instrument  must  be  read  in  the  light  of  such  purpose. 
In  other  words,  the  whole  instrument  must  be  considered  in 
seeking  its  true  meaning.    Gkw  Co.  v.  Oil  Co.,  402. 

6.  Words  and  expressions  in  common  use  are  to  be  taken  in 
their  natural,  plain,  obvious  and  ordinary  significations,  un- 
less a  contrary  intention  clearly  appears  from  the  context  of  the 
contract.    Id. 

7.  No  word  or  clause  in  a  contract  is  to  be  treated  as  a  redun- 
dancy, if  any  meaning  reasonable  and  consistent  with  other 
parts  can  be  given  to  it.     9  Cyc.  583.    Id. 

8.  Carnahan  being  the  owner  of  a  number  of  oil  and  gas  leases, 
covering  a  large  tract  of  land,  assigned  all  the  gas  and  gas 
rights,  to  which  he  was  entitled  by  virtue  of  them,  to  another 
party  by  a  written  contract,  retaining  all  the  oil  and  oil  rights, 
and,  at  the  same  time,  entered  into  another  contract  with  the 
assignee,  containing  this  clause:  "The  parties  hereto  shall 
have  the  right  to  operate  said  territory  uriTIer  their  respective 
interests,  and  should  Carnahan  in  his  operations  for  oil  develop 
a  gas  well  or  wells,  the  Gas  Company  shall  have  the  right  or 
privlege  of  having  any  such  well  or  wells  transferred  to  it 
upon  payment  of  the  actual  cost  of  drilling  the  same,  together 
with  the  cost  of  the  rig  and  casing,  and  should  the  Gas  Com- 
pany in  its  operations  for  Gas  develop  and  oil  well  or  wells, 
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CONTRACT— Continued. 

Carnahan  shall  have  the  right  or  privilege  of  having  any  such 
well  or  wells  transferred  to  him  upon  paymemnt  of  the  actual 
cost  of  drilling  the  same,  together  with  the  cost  of  the  rig  and 
casing.  Each  party  shall  have  Thirty  (30)  days  from  the  com- 
pletion of  any  such  well  or  wells  in  which  to  exercise  Its  op- 
tion to  so  purchase  a  well  from  the  other  and  make  payment 
therefor,  and  during  which  time  they  shall  have  the  opertun- 
ity  of  testing  and  inspecting  any  such  well  drilled  by  the  other. 
Any  Gas  Well  drilled  by  Carnahan,  and  any  oil  well  drilled  by 
the  Gas  Company  which  shall  not  be  so  purchased  by  the  other 
party  within  the  time  above  designated,  shall  together  with  the 
product  thereof,  be  and  become  the  absolute  property  of  the 
party  drilling  the  same.  Either  shall  give  immediate  notice 
to  the  other  of  the  completion  of  any  well  in  which  the  other 
would  have  an  interest  or  right  to  purchase  under  this  para- 
graph." Held:  That  upon  the  development  of  gas  in  paying 
quantities,  in  drilling  for  oil,  and  the  election  of  the  gas  com- 
pany within  the  time  limited  to  pay  the  cost  of  drilling  the 
well  and  of  the  rig  and  casing,  the  party  drilling  it  must  de- 
liver possession  of  the  well  to  the  gas  company,  and  cannot  con- 
tinue operations  therein  in  an  effort  to  find  oil  in  a  lower 
stratum.  Id,  403. 
See  Insane  Person  4,  6;  Public  Officer  1.  , 

CONTRACT  NOT  ASSIGNABLE.     See  Contract  3. 

CONTROL  OF  SUITS.    See  Creditor's  Bill  1. 

CORPORATION. 

1.  The  president  of  a  corporation  has  no  inherent  authority  by 
virtue  of  his  office  to  execute  a  negotiable  note  which  will  bind 
the  corporation.    Bank  v.  Manufacturing  Co.,  446. 

2.  The  directors  of  a  corporation  may  ratify  any  act  done  or 
contract  made  by  its  president  without  authority,  which  they 
could  have  authorized  him  to  do  or  make.    Id. 

3.  The  authority  of  an  officer  of  a  corporation  to  do  a  particular 
act  may  be  inferred  from  proof  of  his  habitual  doing  of  such 
acts,  with  the  acquiescence  of  the  directors  of  the  corporation. 
And  where  no  such  acts  are  proven,  if  any  act  or  contract  of 
such  officer,  made  without  authority,  is  subsequently  ratified 
by  the  driectors  upon  full  knowledge  of  all  the  circumstances 
of  the  case,  the  corporation  will  be  bound  thereby  as  fully,  as  if 
the  officer  had  been  expressly  authorized  to  do  the  act  or  make 
the  contract    Id. 

4.  M.,  as  president  of  the  defendant  corporation,  without  author- 
ity, made  the  negotiable  note  of  the  corporation,  had  it  dis- 
counted by  the  plaintiff  bank,  and  the  proceeds  thereof  credit- 
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CORPORATION— Continued. 

ed  to  the  bank  account  of  defendant.  The  proceeds  of  the  note 
so  deposited,  were  by  direction  of  M.,  credited  on  the  books  of 
defendant,  to  an  account  due  it  from  another  company  of 
which  M.  was  manager,  and  for  which  indebtedness  he  was 
liable  to  defendant  Defendant  then,  by  its  checks  drawn  on 
this  fund  in  bank  by  its  manager  in  favor  of  various  whole- 
sale houses,  its  creditors,  paid  out  the  same;  but  all  of  these 
transactions  were,  at  the  times  thereof,  unknown  to  the  direc- 
tors of  the  company,  but  were  afterwards  brought  to  their 
notice.  The  defendant  failed  to  return  to  the  bank  the  money, 
the  benefit  of  which  it  had  thus  received,  when  its  receipt  had 
become  known  to  defendant's  directors.  Held:  That  the 
failure  of  the  defendant  to  return  to  the  bank  the  money  so  re- 
ceived by  it,  when  its  receipt  had  become  known  to  its  direc- 
tors, was  a  ratification  of  the  execution  and  use  of  the  note  by 
Murphy  as  aforesaid.    Id. 

CORPORATION  RECORDS. 

1.       The  books  and  papers  of  a  private  corporation  under  the  laws 

of  this  State  are  not  public,  but  private,  records  and  documents. 

Lipscomb  v.  Cordon,  417. 

CORPORATION  STOCK.     See  Lien  2. 
CORRECTION.    See  Equity  2. 

CO-SURETY. 

1.  The  measure  of  liability  of  the  co-surety  in  such  case  is  the 
whole  amount  of  principal  and  interest  paid  for  him,  with  in- 
terest thereon  from  the  date  of  payment    Weimer  v.  Talbot, 

258. 

COSTS.    See  Suit  1;  Interpleader  2;  Mortgage  2. 

COUNTY  COURT. 

1.  The  county  court  is  the  legal  representative  of  the  various 
magisterial  districts  of  the  county  which  can  only  sue  and  be 
sued  in  its  name,  as  they  have  no  legal  existence  for  the  pur- 
poses of  suit.    West  Virginia  v.  Turnpike  Co.,  550. 

COUNSEL  FOR  DEFENDANT.     See  Criminal  Law  1. 

COURT.     See  Railroad  3,  4. 

COURT  OF  EQUITY.    See  Freehold  1.  * 
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CREDITOR. 

1.       The  rights  of   a   creditor,    respecting   shares    of   corporation 
stock  for  which  certificates  have  not  been  issued,  alleged  to  be 
the  property  of  his  debtor,  are  the  same  as  in  the  case  of  an  or- 
dinary chose  in  action.    Lipscomb  v.  Condon,  417. 
See  Rea  Adjudicata  2. 

CREDITOR'S  BILL. 

1.  A  suit  by  a  single  creditor  of  an  insolvent  debtor,  under  ch. 
74,  section  2,  Code  of  1899,  whether  in  his  own  name  only,  or 
for  himself  and  other  creditors,  is  from  the  date  of  the  sum- 
mons a  suit  for  all  creditors,  and  he  cannot  dismiss  it  against 
the  will  of  other  creditors,  at  rules  or  in  term.  It  may  be  dis- 
missed as  to  him,  but  others  can  prosecute  it  in  their  names,  as 
substituted  plaintiffs.  If  he  dismiss  it  at  rules,  other  creditors 
may  at  the  next  term  have  it  reinstated,  though  the  summons 
has  not  been  served  or  the  bill  filed.  Honesdale  Co.  v.  Mont- 
gomery, 397. 

CRIMINAL  LAW. 

1.  Failure  of  the  record  in  a  felony  case  to  show  that  the  accused 
had  the  assistance  of  counsel  therein  is  not  ground  for  setting 
aside  the  verdict  and  granting  a  new  trial,  if  it  does  not  affirm- 
atively appear  that  the  accused  was  denied  the  privilege  of 
counsel  guaranteed  to  him  by  section  14  of  article  3  of  the  Con- 
stitution.   State  v.  Edition,  690. 

2.  It  is  not  necessary  to  a  legal  conviction  on  a  charge  of  felony 
that  the  order  showing  the  empaneling  of  the  jury  recite  that 
the  jurors  so  empaneled  were  good  and  lawful  men.    Id. 

3.  If,  in  such  case,  the  order  recite  that  the  jury  were  "sworn  the 
truth  to  speak  upon  the  issue  joned,"  without  more  respect- 
ing the  oath,  and  it  does  not  appear  that  any  objection  was 
made  to  the  form  of  the  oath  administered,  it  is  presumed  that 
the  Jury  were  properly  sworn.    Id. 

4.  Failure  of  the  record  in  a  felony  case  to  show  that,  upon  an 
adjournment,  the  court  instructed  the  officer  into  whose  charge 
the  jury  were  given,  to  keep  them  together  and  not  to  converse 
with  them  or  permit  any  one  else  to  do  so,  is  not  ground  for 
setting  aside  the  verdict  Although  it  is  usual  and  proper  to 
give  such  instruction,  the  law  does  not  require  it,  for  the  statute 
makes  it  the  duty  of  the  officer  to  do  the  things  above  men- 
tioned without  any  instruction.    Id. 

6.  When,  in  a  trial  of  a  felony  case,  the  court  instructs  the  jury 
at  the  instance  of  the  defendant  that,  in  order  to  convict,  they 
must  believe  from  the  evidence  beyond  all  reasonable  doubt 
that  the  accused  is  guilty,  it  is  not  error  to  give,  at  the  instance 
of  the  State,  another  instruction  to  the  effect  that  such  reason- 
able doubt  is  not  a  vague  or  uncertain  doubt  and  that  what  the 
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CRIMINAL,  LAW— Continued. 

Jury  believe  from  the  evidence  as  men  they  should  believe  as 
jurors.    Id. 

6.  The  giving,  in  such  case  of  the  following  instruction,  though 
not  as  perspicuous  as  it  ought  to  be,  is  not  error:  "The  court 
instructs  the  Jury  that  to  convict  a  person  of  murder  it  is  not 
necessary  that  malice  should  have  existed  in  the  heart  of  the 
accused  against  the  deceased,  and  if  they  believe  from  the 
evidence  that  the  accused  with  a  deadly  weapon,  shot  and 
killed  the  said  Julia  Simmons,  the  intent  and  the  malice  may 
both  be  inferred  from  such  act."    Id.  691. 

7.  Instructions  to  the  Jury  must  be  taken  and  read  as  a  whole, 
and,  if,  upon  being  so  read  and  construed,  they  state  the  law 
correctly,  and  do  not  misstate  it  in  any  particular,  and  no 
proper  instruction,  asked  for,  has  been  refused,  the  verdict 
will  not  be  disturbed  on  the  ground  that  additional  proper  in- 
structions could  have  been  given,  or  that  some  particular  in- 
struction, standing  alone,  might  tend  to  mislead  the  jury-    Id. 

DAMAGES. 

1.  The  towboat  A.  was  proceeding  down  the  Ohio  River,  which 
was  then  at  a  stage  of  thirty-eight  feet,  with  a  fleet  of  ten 
loaded  coal  barges,  and  a  fuel  boat  At  G.,  in  the  night  time, 
she  attempted  to  land  to  avoid  the  danger  incident  to  fog,  then 
coming  upon  her,  but  was  unable  to  do  so  on  account  of  logs  and 
log  rafts  fastened  to  the  river  banks.  She  then  attempted  to 
run  below  the  bridge  which  spans  the  river  at  K.  before  the 
fog  should  render  it  impossible  for  her  pilot  to  see  objects  by 
which  to  steer  the  boat,  but  before  she  had  gone  half  the 
distance  to  the  bridge,  the  fog  came  upon  her  so  densely  that 
the  sight  of  all  objects  within  and  beyond  the  river  was  entire- 
ly cut  off.  The  engines  were  immediately  reversed,  and  the 
wheel  set  to  revolving  backward  to  check  her  forward  move- 
ment. In  this  condition,  the  boat  and  tow  drifted  down  with 
the  current,  the  front  end  of  the  tow  struck  a  pier  of  the 
bridge,  and  being  cut  loose  from  the  tow  boat,  in  order  to  save 
her,  part  of  the  tow  went  on  the  inside,  and  part  on  the  out- 
side, of  the  pier.  A  loaded  barge  thus  released  struck  plain- 
tiff's wharf  boat,  moored  to  the  West  Virginia  bank  of  the 
river  about  two  hundred  and  fifty  feet  below  the  pier  and  did 
damage  thereto.  At  the  time,  the  crew  of  the  boat,  by  reason 
of  the  fog,  could  neither  see  the  lights  on  the  bridge,  nor  other 
objects  in  the  river,  or  on  the  shore,  not  immediately  present, 
and  did  not  know  that  the  pier  was  the  object  which  had  been 
struck  by  the  tow.  Held,  that  the  Injury  to  plaintiff's  wharf 
boat  was  the  result  of  inevitable  accident,  and  that  defendant 
is  not  liable  therefor.    Transportation  Co.  v.  Coal  <£  Coke  Co.  70. 

2.  For  the  wrong  and  injury  of  the  taking  of  the  timber  of  an- 
other the  law  provides  adequate  remedies,  and  the  Injury  Is 
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DAMAGES— Continued. 

not  irreparable,  and  injunction  does  not  lie  to   restrain   such 
act,  unless  some  further  fact  be  shown   in  connection  there- 
with, such  as  the  insolvencvy  of  the  wrongdoer.    Stephenson  v 
Burdett,  110. 
See  Nuisance  1. 

DAY  IN  COURT.    See  Parties  1. 

DEBT. 

1.  An  admission  by  the  grantee  in  such  case  of  a  declaration, 
made  by  him  at  the  time  of  the  conveyance,  of  his  willing- 
ness to  receive  back  at  any  time  within  five  years,  the  money 
advanced  by  him,  coupled  with  the  circumstances  of  retention 
of  possession  and  payment  of  a  large  part  of  the  taxes  by  the 
grantor,  and  continuous  conduct  of  both  parties,  of  such  nature 
as  to  indicate  recognition  of  an  equity  or  interest  on  the  part 
of  the  grantor  in  the  land,  constitute  sufficient  ground  for 
holding  the  deed  to  be  in  fact  a  mortgage.  Hursey  v.  Hursey, 
148. 
See  Deed  1. 

DEBTOR. 

1.  A  deed  conveying  property  in  consideration  of  the  support  of 
the  grantor  and  his  family  is  voidable  at  the  instance  of  ex- 
isting creditors.    Flaherty  v.  Stephenson,  192. 

DECREES. 

1.  In  the  absence  of  evidence  to  the  contrary,  decrees  adjudi- 
cating liens  against  certain  land,  ordering  a  sale  of  the  land, 
confirming  the  sale  thereof  and  ordering  payment  of  the  liens 
out  of  the  proceeds  by  the  special  commissioners  into  whose 
hands  the  proceeds  of  sale  have  come,  in  sufficient  amount  to 
satisfy  a  certain  one  of  the  liens  so  fixed  and  all  others  prior 
thereto,  is  sufficient  proof  of  satisfaction,  out  of  the  proceeds 

of  the  land,  of  the  lien  in  question.     Weimer  v.  Talbot,  257. 

2.  A  decree  in  a  suit  by  an  executor  against  devisees  to  convene 
creditors  and  administer  the  assets  for  their  payment  made 
on  a  report  of  debts  by  a  commissioner,  which  decrees  debts 
against  the  estate  and  subects  its  lands  to  their  payment,  is  ap- 
pealable, and  must  be  appealed  from  within  two  years.  Trail 
v.  Trail,  594. 

Se*$uit  1;  Appeal  2,  5;  Bill  of  Partition  1. 
DECREE  OF  SALE.     See  Estate  1. 
DECLARATION.    See  Attachment  2. 
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deed. 

1.  If,  in  a  suit  to  have  a  deed  absolute  on  its  face  declared  a 
mortgage,  it  appears,  from  all  the  evidence,  that,  at  the  time 

'  of  the  execution  of  the  deed,  the  grantee  paid  a  debt  for  the 
grantor,  and  that  the  parties  Intended  that  the  sum  so  paid 
should  be  and  continue  a  debt  due  from  the  grantor  to  the 
grantee  and  secured  by  the  deed,  such  payment  will  be  so 
treated  in  equity.    Hursey  v.  Hursey,  148. 

2.  When  such  deed  is  shown  to  have  been  intended  to  be  a  mort- 
gage, a  mere  agreement  of  sale  between  the  grantee  or  grantor, 
made  long  after  the  date  of  the  conveyance,  and  without  any 
new  consideration,  moving  from  the  mortgagor  to  the  mort- 
gagee, does  not  alter  the  character  of  the  original  transaction. 
Id.  149. 

3.  The  intent  of  the  parties  at  the  inception  of  the  transaction 
determines  the  character  of  the  conveyance.  If  by  this  test  it 
is  shown  to  have  been  originally  a  mortgage,  it  remains  a 
mortgage,  unless  the  equity  of  redemption  has  been  in  some 
way  extinguished.    Id. 

DEMURRER.     See  Penal  Bond  1. 

DEMURRER  TO  EVIDENCE. 

1.  Judgment  of  the  circuit  court  overruling  a  demurrer  to  evi- 
dence, will  be  affirmed  unless  it  is  contrary  to  the  plain  pre- 
ponderance of  the  evidence  or  it  is  without  evidence  to  support 
it  as  to  some  material  question  at  issue.  Mannon  v.  Railway 
Co.,  555. 

DIRECTORS.    See  Corporation  2. 

DISCHARGE  OF  PRISONER.     See  Felony  1. 

DISMISSAL  OF  BILL.    See  Variance  3. 

DISPUTED  BOUNDARY. 

1.  To  make  valid  an  oral  agreement  to  fix  a  line  between  two 
contiguous  tracts  of  land  there  must  be  doubt  and  uncertainty 
as  to  the  true  place  of  the  line,  else  the  agreement  is  void. 
Where  there  is  in  fact,  under  the  facts,  such  doubt' And  uncer- 
tainty, such  oral  agreement,  if  at  once  carried  into  execution  by 
actual  possession,  is  valid  without  other  consideration  than  the 
settlement  of  disputed  boundary.    Le  Comte  v.  Freshwater,  336. 

DOMESTIC  CORPORATION.    See  Justice's  Jurisdiction  1.  % 

DOWER.    See  Partition  Suit  3. 

DURESS.    See  Pleading  6. 


Digitized  by 


Google 


Index.  xv 

EASEMENT.    See  Town  Lots  1. 

ELECTION. 

1.  When  the  clerk  of  a  county  court  has  laid  before  the  board  of 
canvassers  of  the  county,  for  the  purposes  of  a  recount,  the 
ballots,  poll  books  and  other  returns  of  the  election,  and,  with- 
out just  cause,  has  refused  to  receive  back  into  his  custody  the 
ballots  and  care  for  them  during  the  recesses  of  the  board, 
while  engaged  in  the  recount,  such  board  may  lawfully  commit 
the  care  and  custody  of  the  ballots  to  the  sheriff  of  the  county. 
Stafford  v.  Board  of  Canvassers,  670. 

2.  Retention  of  one  or  both  of  the  keys  to  the  ballot  boxes,  al- 
though the  ballots  are  in  the  boxes,  by  the  board  of  canvassers 
or  a  member  thereof,  does  not  justfy  the  refusal  of  the  clerk  to 
preserve  and  be  responsible  for  the  ballots.    Id.  671. 

3.  When  all  the  ballots  cast  at  all  the  precincts  in  an  election 
held  in  the  county  have  been  kept  in  proper  custody,  and  the 
packages  of  ballots  voted  at  one  of  the  precincts  nevertheless 
bears  evidence  of  having  been  tampered  with,  that  fact  dos  not 
vitiate  the  ballots  cast  at  the  other  precincts.    Id. 

4.  Upon  a  mandamus  from  this  Court  in  election  cases,  the  action 
of  election  officers  may  be  reviewed  and  controlled  to  the  same 
extent  as  upon  the  statutory  writ  of  certiorari  in  the  circuit 
courts.    Ooff  v.  Board  of  Canvassers,  675. 

ELECTION  COMMISSIONERS. 

1.  The  appointment  by  the  county  court  of  election  commission- 
ers for  election  precincts  under  section  7  of  chapter  3  of  the 
Code  is  an  administrative,  or  ministerial  act,  and  cannot  be 
interfered  with  by  writ  of  prohibition.  Williamson  v.  County 
Court,  38. 

ELECTION  PRECINCTS. 

1.  Where  the  county  court  has  established  election  precincts 
and  voting  places  therein,  and  has  adjourned,  its  action  in 
reference  to  that  duty  is  performed.  Prohibition  will  not  then 
lie  to  interfere  with  such  action.  The  establishment  of  election 
precincts  and  voting  places  is  in  no  sense  judicial,  and  cannot 
be  controlled  by  prohibition.    Williamson  v.  County  Court,  38. 

ENDORSER. 

1.  M.  was  endorser  for  the  firm  of  S.  B.  &  Co.  of  which  firm  L. 
was  a  member.  Said  firm  as  well  as  L.  individually  became  in- 
solvent, and  M.  being  required  as  such  endorser  to  pay  near 
|2,000,  and  not  being  able  to  raise  all  the  money  for  the  pur- 
pose himself,  L.  loaned  him  J805,  for  which  M.  executed  to  L. 
the  following  writing:  "805— Due  W.  H.  Lipscomb  eight  hun- 
dred and  five  dollars,  borrowed  money,  to  be  repaid  when  col- 
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ENDORSER— Continued. 

lected  off  of  Stone,  Bowman  ft  Co.,  ont  of  drafts  which- 1  hare 
had  to  pay  for  them.  This  March  9th,  1888.  Witness  my  hand 
and  seal.  W.  B.  Maxwell,  (seal)."  M.  recovered  a  decree 
against  S.  B.  ft  Co.  August  2, 1890  for  J956.06  interest  and  costs. 
Held:  M.  could  only  he  held  liable  to  L.  or  his  assignee,  upon 
said  note  to  the  extent  of  his  actual  collections  from  said  S.  B. 
ft  Co.    Allen  d  Co.  v.  Maxwell,  228. 

EQUITY. 

1.  A  suit  in  equity  may  be  revived  in  the  name  of  the  proper 
representative  of  a  dead  plaintiff,  without  notice  of  scire  facias, 
on  motion.    Straight  v.  Ice,  60. 

2.  Where  a  decree  directs  the  lease  of  a  tract  of  land  for  oil  and 
gas,  and  the  lease  under  it  contains  a  line  or  boundary  differ- 
ent from  that  authorized  by  the  decree,  omitting  a  part  of  the 
tract,  either  from  fraud  or  mistake,  the  lessee  being  ignorant 
of  the  physical  effect  of  the  line  as  a  fact,  equity  will  reform 
the  lease,    he  Comte  v.  Freshtoater,  336. 

3.  In  such  case,  it  is  reversible  error  to  hear  and  determine  the 
issue  upon  the  petition,  and  answer  thereto  and  depositions  of 
witnesses,  according  to  tne  rules  and  principles  governing 
courts  of  equity.    Lipscomb  v.  Condon,  418. 

EQUITABLE  DEFENSE.    See  Innocent  Purchaser  2. 

EQUITY  JURISDICTION. 

1.  Though  equity  will  not  entertain  a  suit  only  to  settle  bound- 
ary and  title  to  land,  yet  when  there  is  an  independent  ground 
giving  equity  jurisdiction,  it  will  entertain  the  suit  and  pass 
on  the  title  or  boundary  as  incidental  to  other  relief,  he  Comte 
v.  Freshwater,  336. 

EQUITY  OF  REDEMPTION. 

1.  If.  in  such  case,  it  be  shown  that  the  mortgagee  induced  the 
act  of  conveyance  or  release  by  any  indirection  or  obliquity  of 
conduct,  such  as  an  assurance  that  it  is  desired  for  some  pur- 
pose other  than  to  bar  redemption  and  that  it  shall  not  do  so, 
and  that  there  was  no  consideration  for  it  except  the  original 
debt,  the  release  will  be  set  aside  in  equity.  Liskey  v.  Snyder, 
610. 
See  Mortgagee  and  Mortgagor  1. 

EQUITABLE  TITLE.  See  Bill  2;  Vested  Interest  1;  Adverse  Pos- 
session 1. 

ERROR.    See  Instructions  1,  2;  Jury  1;  Pinal  Decree  2. 
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ESTATE. 

1.  Commissioners  ought  not  to  be  appointed,  and  no  sale  ought 
to  be  decreed,  without  a  prior  or  contemporaneous  adjudica- 
tion as  to  the  interests  of  the  parties,  fixing  the  shares  or  other 
interests  to  which  they  are  entitled,  and  it  is  reversible  error 
to  decree  a  sale  without  such  adjudication,  if  there  is  any  un- 
certainty as  to  the  interests  of  the  parties.  Croston  v.  Male, 
207. 

ESTOPPEL. 

1.  When  one  takes  a  position  in  a  judicial  proceeding,  and  a  de- 
cree is  made  conformable  thereto,  and  another  party  relies  up- 
on it,  and  acquires  property  under  the  decree,  he  that  takes 
such  position  is  estopped  from  afterwards  claiming  contrary  to 
such  position  to  the  prejudice  of  the  other  party.  Le  Comte  v. 
Freshwater,  336. 
See  Forfeited  Lands  3. 

EVIDENCE. 

1.  If  the  evidence  of  the  appellant  sustained  by  the  undisputed 
facts  and  circumstances  plainly  preponderates  over  that  of 
the  appellee,  as  shown  by  the  records,  this  Court  will  reverse 
the  decree  in  favor  of  appellee,  and  direct  a  decree  in  favor  of 
the  appellant.    Furst  v.  Galloway,  246. 

2.  Oral  or  other  extrinsic  evidence  can  not  be  allowed  to  deny, 
contradict,  vary  or  enlarge  a  record;  but  it  may  be  allowed  to 
prove  matters  as  to  which  the  record  is  silent,  though  such 
matters  relate  to,  but  do  not  vary  or  contradict  it  Hones  dale 
Co.  v.  Montgomery,  397. 

3.  Though  upon  a  question  of  fact,  as  to  which  there  is  conflict- 
ing evidence,  the  finding  of  the  trial  court  is  entitled  to  pecu- 
liar weight  and  will  not  ordinarily  be  disturbed,  the  appellate 
court  will  reverse  such  finding,  when  there  is  a  decided  pre- 
ponderance of  the  evidence  against  it  and  the  finding  itself  is 
inconsistent  with  what  the  evidence,  on  the  whole,  clearly 
shows  was  intended  to  be  the  relation  of  the  parties  toward  one 
another.    Pearson  v.  Lime  and  Cement  Co.,  650 

4.  Suppression,  by  one  party  to  a  suit,  of  a  document  relied  upon 
as  evidence  by  the  opposite  party,  is  not  equivalent  to  an  admis- 
sion of  the  truth  of  the  claim  of  the  latter  respecting  its  con- 
tents, and  does  not  dispense  with  the  necessity  of  prima  facie 
proof  of  such  claim,  sufficient  to  sustain  a  judgment  or  decree. 
But,  when  a  prima  facie  case  is  made  and  doubt  is  cast  upon  it 
by  rebuttal  evidence  or  otherwise,  suppression  of  the  document 
raises  a  strong  inference  against  the  party  failing  to  produce  it 
and  determines  the  point  in  favor  of  the  other  party.  Stout  v. 
Sands,  663. 
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EVIDENCE — Continued. 

5.  To  avoid  the  effect  of  such  a  paper,  the  State  need  not  estab- 
lish, by  direct  evidence,  a  separate  verbal  or  written  contract 
of  lease.  It  may  be  inferred  from  facts  and  circumstances, 
showing  the  fraudulent  intent  and  purpose  of  the  parties  in  the 
execution  of  the  pretended  contract  of  sale.  State  v.  Emblem, 
679. 

See  Forgery  1;  Variance  1;  Subrogation  2;  Resulting  Trust  1; 
Stock  3;  Tax  Sale  6,  7;  Witness  1. 

EVIDENCE  OF  GIFT.     See  Parent  and  Child  4. 

EXCEPTIONS.  See  Commissioners  in  Partition  1;  Commissioners 
in  Chancery  1. 

EXCEPTIONS  TO  COMMISSIONER'S  REPORT. 

1.  An  exception  to  a  commissioner's  report  on  the  grounds  that 
the  evidence  of  an  insolvent  husband  is  insufficient  to  sustain 
his  wife's  claim  against  his  estate  in  the  absence  of  any  allega- 
tion impeaching  such  claim  for  fraud,  Is  an  exception  to  the 
competency  of  the  husband  as  a  witness  in  behalf  of  his  wife, 
and  should  be  overruled.  Section  22,  chapter  130,  Code.  Bank 
of  Jefferson  v.  Harris,  345. 

EXECUTION. 

1.  In  the  absence  of  fraud  and  statutory  regulations,  a  creditor 
proceeding  by  execution  or  attachment,  only  obtains  such 
rights  in  the  property  seized  as  his  debtor  had  at  the  time  of 

the  seizure.    Lipscomb  v.  Condon,  417. 

2.  Section  118,  chapter  50,  Code,  allowing  a  transcript  of  a  judg- 
ment of  a  justice  to  be  filed  in  the  office  of  a  circuit  court,  and 
execution  to  be  issued  thereon,  does  not  violate  the  provision  of 
the  Constitution  requiring  the  amount  for  jurisdiction  of  the 
circuit  court  to  exceed  fifty  dollars.    Speidel  v.  Warder,  602. 

EXECUTOR. 

1  M.  B.  S.  named  in  the  will  of  J.  M.  S.  as  executrix,  being 
insane,  G.  P.  S.  was  appointed  administrator  with  the  will  an- 
nexed; the  said  M.  B.  $.  being  afterwards  restored  to  sanity, 
moved  the  county  court  of  R.  county  to  revoke  the  letters  of 
administration  granted  to  said  G.  P.  S.  and  to  permit  her  to 
qualify  as  executrix  under  the  will,  of  which  motion  G.  P.  S. 
had  due  notice.  Said  G.  P.  S.  having  theretofore  Instituted 
a  suit  in  equity  in  the  circuit  court  of  R.  county  to  construe 
the  will  and  deed  and  for  directions  of  the  court  in  the  dis- 
bursement of  the  funds  of  the  estate  in  Ms  hands,  filed  his 
petition  in  said  suit  praying  an  injunction  restraining  said  M. 
B.  S.  from  further  prosecuting  said  motion.  Held,  that  the 
circuit  court  has  not  jurisdiction  to  enjoin  the  qualification  as 
executrix  of  said  M.  B.  S.  under  the  will.     Stone  v.  Simmons,  88. 
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EXECUTORY  CONTRACT. 

1.  An*  executory  contract  for  the  sale  of  land  can  be  rescinded 
or  waived  in  equity,  by  writng,  or  by  word  of  mouth,  if  pos- 
session of  the  land  be  given  up,  or  the  writing  be  destroyed; 
but  not  without  something  done  by  way  of  rescission  or  waiver. 
Marsh  v.  Despard,  132. 

2.  A  contract  may  be  discharged  by  the  parties  thereto,  or  the 
beneficiaries  therein,  by  an  entirely  new  contract,  entered  into 
by  them,  with  reference  to  the  same  subject  matter,  the  terms 
of  which  are  co-extensive  with,  but  repugnant  to,  the  original 
contract    Id. 

3.  A  mere  declaration,  by  one  of  the  parties  to  an  executory 
contract,  of  an  intention  not  to  perform  it,  which  is  retracted 
almost  immdiately  and  before  any  declaration  has  been  made 
or  act  done  by  the  other  party  in  respect  to  such  renunciation, 
and  before  injury  therefrom  has  resulted  to  him  or  a  change 
in  bis  situation  or  the  condition  of  the  subject  matter  has  oc- 
curred, does  not  constitute  a  breach,  unless,  perhaps,  in  the 
case  of  a  contract  of  marriage,  or  other  similar  contract,  im- 
posing peculiar  obligations  upon  the  parties  during  the  time 
intervening  between  the  making  and  performance  thereof. 
Swiger  v.  Hayman,  123. 

4.  A  mere  request,  by  one  of  the  parties  thereto,  for  an  altera- 
tion or  modification  of  a  fully  accepted  proposed  contract 
which  by  acceptance  has  been  wrought  into  a  binding  con- 
tract, is  not  a  breach  thereof,  giving  right  of  rescission  thereof 
or  action  thereon.  Neither  does  it  effect  such  alteration,  un- 
less assented  to  by  the  other  party.     Turner  v.  McCormick,  161. 

5.  Such  request  relates  to  performance  of  the  contract,  and  is 
not  an  element  in  the  making  thereof,  although  written,  and 
connected,  as  aforesaid,  with  the  acceptance,  on  a  single  sheet 
of  paper,  so  as  to  make  of  the  acceptance  and  request  a  com- 
pound sentence.    Id. 

6.  Such  election,  on  the  part  of  the  gas  company,  converts  the 
option  into  an  executory  contract,  specific  performance  of 
which  will  be  enforced  in  equity.     Oas  Co.  v.  Oil  Co.,  403. 

See  Innocent  Purchaser  1 ;  Optional  Sale  1. 

EXCUSE.     See  Laches  2. 

FELONY. 

1.  The  fact  that  the  record  in  a  felony  case  shows  that  more 
than  three  terms  of  the  court  have  passed  without  a  trial,  after 
the  finding  of  the  indictment,  affords  no  ground  for  the  dis- 
charge of  the  accused,  under  section  25  of  chapter  159  of  the 
Code,  from  prosecution  of  the  offense  with  which  he  is  charged. 
It  must  further  appear  that  he  has  been  held  for  trial,  as  well 
as  charged  with  the  crime,  for  such  period  without  a  trial. 
State  v.  Kelli8ont  690. 
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FINAL  DECREE. 

1.  A  decree  in  chancery  cause,  such  as  will  support  an  ap- 
peal, is  not  necessarily  the  last  decree  rendered,  by  which  all 
proceedings  in  the  cause  are  terminated,  and  nothing  is  left 
open  for  the  future  judgment  or  action  of  the  court;  but  it  is 
a  decree  which  determines  the  substantial  merits  of  the  con- 
troversy,— all  the  requisites  of  the  case, — though  there  may 
remain  a  reference  to  be  had,  or  the  adjustment  of  some  in- 
cidental or  dependent  matter.    Hill  v.  Cronin,  174. 

2.  Where  a  cause  has  been  submitted  for  hearing  by  the  par- 
ties, and  a  final  decree  entered  on  such  submission,  it  is  not 
error  to  refuse  the  motion  of  the  defeated  party  to  set  aside 
such  decide  and  grant  him  a  continuance  merely  for  the  pur- 
pose of  enabling  him  to  take  further  testimony  in  the  cause. 
Cross  v.  Cross,  185. 

FORFEITED  LANDS. 

1.  One  who  seeks  to  get  the  benefit  of  a  forfeited  title  to  land 
under  Art.  XIII,  section  3,  of  the  Constitution,  must  prove  the 
payment  of  taxes  as  therein  required.    State  v.  Jackson,  559. 

2.  One  asking  to  make  redemption  of  forfeited  land  under  sec- 
tion 17,  Code  1899,  chapter  105,  must  prove  that  at  the  time 
when  his  land  became  vested  in  the  state  he  held  a  good  and 
valid  title,  legal  or  equitable,  superior  to  that  of  any  other 
claimant,  whether  that  claimant  be  the  state  holding  a  superior 
title  by  forfeiture  or  otherwise  or  an  individual.    Id. 

3.  When  land  has  been  once  sold  as  forfeited  under  a  proceed- 
ing under  ch.  105  of  the  Code  to  sell  forfeited  land,  the  state 
cannot,  in  a  later  proceeding  under  that  chapter,  again  sell  the 
same  land  as  forfeited  under  another  title.  The  record  of  the 
first  sale  is  an  estoppel  against  the  state,  preventing  such  sec- 
ond sale.    Id. 

4.  Forfeited  land  cannot  be  redeemed  from  forfeiture  if  already 
the  state's  title  by  such  forfeiture  has  been  transferred  to  an- 
other title  under  section  3,  Art.  XIII,  of  the  Constitution.  Id. 
560. 

5.  Trial  by  jury  is  a  matter  of  right  under  Code,  chapter  105, 
section  18,  in  a  proceeding  by  the  state  to  sell  forfeited  land, 
when  conflicting  titles  to  land  are  to  be  tried,  if  there  is  a  con- 
troversy of  fact  dependent  on  oral  evidence,  but  not  where 
there  is  no  controversy  of  fact,  or  where  that  controversy  de- 
pends entirely  on  documentary  evidence.    Id. 

FORFEITURE.    See  Taxes  1;  Tax  Sale  6,  10;  Forfeited  Lands  4. 

FORGERY. 

1.  To  convict  a  city  clerk  of  the  forging  of  an  instrument  pur- 
porting to  be  an  order  for  the  payment  of  money  out  of  the 
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FORGERY— Continued. 

treasury  of  the  city  of  which  he  is  clerk,  hearing  the  genuine 
signature  of  himself  and  the  mayor  of  such  city,  upon  the 
theory  of  his  having  fraudulently  made  such  order,  the  State 
must  show  that  the  order  was  made  by  him  without  authority 
so  to  do.    State  v.  Pine,  1. 

FRAUD.    See  Innocent  Purchaser  3 ;  Pleading  5. 

FRAUDULENT  IN  FACT,  NOT.     See  Trust  Deed  3. 

FRAUDULENT  PER  SE.     See  Trust  Deed  2,  4. 

FRAUDULENT  CONVEYANCE. 

1.  A  deed  conveying  "all  that  certain  vein  or  stratum  of  coal 
known  as  the  Pittsburg  vein  of  coal,  said  to  be  about  sixty-five 
acres,  within,  upon  and  underlying  that  certain  tract  of  land 
situate,"  is  a  sale  in  gross;  and  upon  its  face  no  abatement 
from  deferred  purchase  price  can  be  had.  Such  abatement  can 
be  had  only  by  proof  that  the  grantor  falsely  and  fraudulently 
represented  the  tract  to  contain  sixty-five  acres  of  coal,  and  that 
the  grantee  relied  upon  such  representation  and  was  by  it  in- 
duced to  accept  the  conveyance.  When  such  false  represnta- 
tion  is  shown  presumably  it  is  relied  upon  and  induces  the 
grantee  to  accept  such  deed.  If  he  either  knew  the  representa- 
tion to  be  false,  or  did  not  rely  upon  it,  but  adopted  his  own 
means  to  ascertain  quantity,  he  can  get  no  relief.  The  burden 
is  on  the  vendee  to  show  such  false  representation.  Cork  v. 
Cook,  51. 

FRAUDULENT  STATEMENT. 

1.  A  false  representation  of  quantity  of  land,  not  relied  on  by 
the  purchaser,  and  not  operating  to  induce  him  to  purchase, 
will  give  him  no  relief  for  deficiency;  but  when  such  false  rep- 
resentation is  proven,  presumably  it  does  so  operate,  unless  it 
otherwise  appear.    Cork  v.  Cook,  51. 

FREEHOLD. 

1.  This  statute  is  an  innovation  upon  fundamental  principles 
of  the  common  law  and  of  American  jurisprudence,  and  can- 
not become  a  license  to  the  courts  to  take  from  the  citizen,  for 
light  or  trivial  causes,  his  freehold  on  payment  of  compensa- 
tion, though  full  and  adequate.  Croston  v.  Male,  205. 
See  Oil  Lease  1. 

GARNISHMENT. 

1.  In  a  proceeding  by  the  creditor  of  a  shareholder  to  subject 
his  shares  to  the  payment  of  his  debt,  the  corporation  in  which 
the  shares  are  held  should  be  made  the  garnishee.  Lipscomb 
y.  Condon,  416. 
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GAS  COMPANIES.     See  Injunction  1. 

GIFTS  INTER  VIVOS.     See  Parent  and  Child  1. 

GRANTEE.     See  Voidable  Deed  1. 

GRANTOR.     See  Possession  1. 

GUARDIAN.     See  Heirs  at  Law  2. 

HEIRS  AT  LAW. 

1.  Whether  the  aggregate  value  of  the  several  parcels  into 
which  the  wbole  premises  must  be  divided  will,  when  distri- 
buted among,  and  held  in  severalty  by,  the  different  parties, 
be  materially  less  than  the  value  of  the  same  property  if 
owned  by  one  person,  is  a  fair  test  by  which  to  determine 
whether  the  interests  of  the  parties  will  be  promoted  by  a  sale. 
Croston  v.  Male,  206. 

2.  When  a  sub-division  of  one  parcenary  share  is  to  be  made 
among  infants,  their  shares  may  be  laid  off  together  at  the 
election  of  their  guardians,  or,  for  want  of  such  election,  by 
direction  of  the  court  in  the  enforcement  of  equity  and  justice 
in  the  partition,  and,  without  such  election  or  direction,  the 
commissioners  appointed  to  make  partition  may  so  lay  them 
off;  and,  if  such  shares  are  subject  to  a  dower  interest,  it  may 
be  made  contiguous  to  such  shares,  when  the  part  assigned  for 
dower  is  not  divided  subject  thereto.    Id, 

3.  When  an  entire  share  goes  to  heirs,  subject  to  an  estate  by 
the  curtesy,  it  cannot  be  compulsorily  partitioned  until  after 
the  expiration  of  the  life  estate.    Id. 

HOSTILE  TITLE. 

1.  S.  &  C.  purchased  the  timber  on  a  certain  tract  of  land,  owned 
by  certain  persons.  B.  &  J.  purchased  the  timber  on  an  ad- 
joining tract,  owned  by  other  persons  and  held  by  them  under 
a  title  hostile  and  adverse  to  that  of  the  owners  of  said  first 
mentioned  tract.  The  line  between  the  two  tracts  being  un- 
certain as  1o  location  and  in  dispute  between  the  purchasers 
of  the  timber  as  well  as  between  the  owners  of  the  land,  S.  6 
C.  brought  a  suit  in  equity  to  require  the  land  owners  to  in- 
terplead therein,  to  the  end  that  the  location  of  the  line  might 
be  ascertained  and  an  adjudication,  both  as  to  the  owners  of 
the  land  and  the  other  claimants  of  the  timber  in  dispute. 
misrht  be  had,  respecting  their  title  to  said  timber.  Held,  that 
the  bill  does  not  present  a  proper  case  for  an  interpleader. 
Stephenson  v.  Burdett,  109. 
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HOUSE  OF  ILL  FAME. 

1.  Upon  the  trial  of  an  indictment  for  leasing  and  letting  a  house 
to  be  used  as  a  house  of  ill  fame,  a  written  instrument,  signed 
and  acknowledged  by  the  parties,  purporting  to  be  a  contract 
for  the  sale  of  the  property,  relied  upon  as  a  defense,  may  be 
shown  by  the  State  to  be  a  collusive,  fraudulent  paper,  executed 
for  the  purpose  of  evading  the  statute,  and,  although,  on  its 
face,  a  contract  of  sale,  to  be  only  a  colorable  and  sham  sale, 
not  precluding  the  existence  of  the  relation  of  landlord  and 
tenant  between  the  parties.    State  v.  Emblem,  678. 

HUSBAND  AND  WIFE. 

1.  The  claim  of  a  married  woman  against  her  husband,  unless 
impeached  for  fraud  is  subject  to  the  same  rules  of  proof  ad 
any  other  debt  against  him,  and  she  is  not  bound  to  show  af- 
firmatively in. absence  of  any  allegation  to  the  contrary  that 
such  debt  is  free  from  fraud.  Bank  of  Jefferson  v.  Harris, 
345. 

IMPEACHMENT.    See  Witness  1. 

IMPROVEMENT  BY  SON  AFTER  NOTICE.  See  Parent  and  Child 
5. 

INCORPOREAL  PROPERTY.     See  Stock  2. 

INDIVIDUAL  LIABILITY.     See  Voidable  Deed  1. 

INFANT  HEIRS.     See  Heirs  at  Law  2. 

INJUNCTION. 

1.  Pending  the  suit  for  such  enforcement,  further  operations  in 
violation  of  the  contract  will  be  enjoined,  to  maintain  the 
status  quo,  and  obedience  to  the  final  decree  may  be  compelled 
by  prohibitory  or  mandatory  injunction,  or  both,  according  to 
the  exigencies  of  the  case.     Oas  Co.  v.  Oil  Co.,  403. 

2.  Injunction  will  not  lie  to  restrain  such  proceedings.  Railroad 
Co.  v.  Railroad  Co.,  458. 

See  Damages  2;  Executor  1;  Special  Damages  1. 

INNOCENT  PURCHASER. 

1.  A  court  of  equity  will  not  enforce,  against  an  innocent  pur- 
chaser, who  has  paid  the  purchase  money  and  taken  legal  title 
to  land,  without  notice,  a  prior  executory  contract  for  the  pur- 
chase of  the  land.    Martin  v.  Thomas,  220. 

2.  Section  20,  chapter  90,  Code  1891,  allowing  equitable  defense 
under  a  writing  for  the  purchase  of  land  applies  only  to  suits 
involving  possession,  not  to  a  contest  for  the  land  between  two 
purchasers  of  the  same  land  from  the  same  vendor.    Id, 


Digitized  by 


Google 


xxiv  Index. 

INNOCENT  PURCHASER— Continued. 

3.  A  pre-existing  debt  is,  of  itself,  a  valuable  consideration 
for  a  deed  of  trust,  executed  for  its  security,  which  deed,  if  It 
be  duly  recorded,  and  was  not  executed  with  a  fraudulent  in- 
tent, known  to  the  trustee,  or  to  the  beneficiaries  therein,  will 
be  valid  against  all  prior  secret  liens  and  equities,  and  all  sub- 
sequent alienations  of,  and  incumbrances  on,  the  trust  prop- 
erty. Gilbert  v.  Lawrence,  281. 
See  Original  Sale  1. 

INSANE  PERSON. 

1.  A  second  committee  of  an  insane  person  may  maintain  a 
suit  in  his  own  name  against  the  estate  of  a  deceased  commit- 
tee to  recover  from  it  money  chargeable  to  the  first  committee 
as  such.    Straight  v.  Ice,  60. 

2.  A  suit  in  equity  in  the  name  of  the  committee  of  an  insane 
person  to  recover  a  debt  may  be  revived  in  the  name  of  the 
administrator  of  the  insane  person  upon  his  death.    Id.    . 

3.  If  one  is  appointed  a  committee  of  an  insane  person,  though 
without  notice  to  the  insane,  and  accepts  and  acts  as  such,  lie 
may  be  sued  for  account  of  money  received  by  him  as  such  by 
color  of  his  appointment,  though  the  appointment  be  void.  Id. 
61. 

4.  A  confirmed  insane  person  may,  in  a  lucid  interval,  make  a 
valid  contract.    McPeck  v.  Graham,  200. 

5.  If  insanity  is  occasional  and  intermittent,  the  presumption 
of  insanity  at  the  time  of  making  a  contract  does  not  prevail, 
and  he  who  relies  on  insanity  proven  to  have  existed  at  an- 
other prior  time  must  also  prove  its  existence  at  the  time  of 
the  contract.    Id. 

INSOLVENCY.     See  Damages  2. 

INSTRUCTIONS. 

1.  The  giving  of  instructions,  predicated  upon  two  different 
hypotheses  in  favor  of  the  State  in  a  criminal  case,  in  support 
of  one  of  which  there  is  no  evidence,  and  the  refusal  of  a 
proper  instruction  embodying  the  one  theory  which  the  evi- 
dence tends  to  establish,  is  prejudicial  error,  calling  for  a  new 
trial.     State  v.  Pine,  1. 

2.  When,  in  a  criminal  case,  the  court  gives  erroneous  in- 
structions at  the  instance  of  the  State,  and  refuses  a  proper 
one  asked  for  by  the  defendant,  and  afterwards  gives,  at  the 
instance  of  defendant,  instructions  embodying  the  erroneous 
propositions  contained  in  the  instructions  given  for  the  State, 
the  action  of  the  court  in  respect  to  the  defendant's  instruc- 
tions is  tantamount  to  an  erroneous  modification  of  the  de- 
fendant's proper  instruction,  and  he  is  not  estopped  from  corn- 
plaining  of  the  action  of  the  court.    Id, 
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INSTRUCTIONS— Continued. 

3.  An  erroneous,  or  irrelevant  instruction  on  a  material  point 
Is  presumed  to  be  to  the  prejudice  of  the  party  appealing, 
against  whom  it  is  given,  and  will  cause  reversal,  unless  It 
clearl y  appears  from  the  record  that  it  was  harmless.  Ward  v. 
'Ward,  47  W.  Va.  766.  Robinson  v.  Lowe,  308. 
See  Jury  1;  Criminal  Law  5,  6,  7. 

INSUFFICIENT  BILL.     See  Pleading  5. 

INTANGIBLE  PROPERTY.     See  Stock  1. 

INTENT.     See  Criminal  Law  6. 

INTERLOCUTORY  ORDER.     See  Attachment  3. 

INTERPLEADER. 

1.  A  bill  in  the  nature  of  a  bill  of  interpleader  cannot  be  main- 
tained if  it  discloses  that  the  plaintiff,  in  the  event  of  the  es- 
tablishment of  the  claim  of  one  of  the  defendants,  would  stand 
as  to  him  in  the  attitude  of  a  trespasser.  Stephenson  v.  Bur- 
den, 109. 

2.  On  an  interpleader,  respecting  a  sum  of  money  in  the  hands 
of  the  plaintiff,  occasioned  by  the  fault  of  one  of  the  defend- 
ants, cost  out  of  the  fund  should  be  decreed  to  the  plaintiff, 
and  the  defendant  who  is  not  in  fault  is  entitled  to  a  decree 
against  :be  other  defendant  for  the  costs  so  taken  out  of  the 
fund  as  well  as  for  his  own  costs.    Swiger  v.  Hay  man,  123. 

3.  To  a  bill  of  interpleader  there  must  be  annexed  by  the  plain- 
tiff, an  affidavit  that  there  is  no  collusion  between  him  and  any 
of  the  parties.    Oil  Co.  v.  Moore's  Devisees,  541. 

4.  A  bill  of  interpleader  should  pray  that  the  several  claimants 
be  compelled  to  interplead  and  state  their  several  claims,  so 
that  the  court  may  adjudge  to  whom  the  same  debt,  duty,  or 
other  thing  belongs.    Id. 

See  Hostile  Title  1;  Bill  2;  Vested  Interest  1. 

INTOXICATING  DRINKS. 

1.  Proof  of  an  unlawful  sale  of  a  mixture,  preparation  or  liquid 
"which  will  produce  intoxication"  will  sustain  a  conviction 
upon  an  indictment  charging  the  unlawful  sale  of  "spirituous 
liquors,  wine,  porter,  ale,  beer  and  drinks  of  like  nature"  with- 
out a  State  license  therefor.  For  the  purposes  of  chapter  32 
of  the  Code  of  1899,  such  mixture,  preparation  or  liquid  is,  in 
law,  spirituous  liquor,  whether  it  be  such,  in  fact,  or  not.  State 
v.  Good,  215. 
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INTOXICATING  DRINKS— Continued. 

2.  When  such  mixture  is  sold  in  labeled  bottles,  as  put  up  by 
the  manufacturer,  and  has  a  commercial  name  or  designation, 
the  evidence  of  persons  who  have  purchased  it  from  the  de- 
fendant and  drunk  it,  whether  at  the  same  time  or  on  different 
days  and  occasions,  as  to  whether  it  is  intoxicating,  is  ad- 
missible both  for  the  State  and  the  defendant    Id. 

ISSUE.    See  Petition  1. 

ISSUE  OUT  OF  CHANCERY.     See  Equity  3;  Forfeited  Lands  5. 

JOINT  OBLIGOR.    See  Res  Adjudicata  1. 

JUDGE.    See  Appeal  1. 

JUDGMENT  LIEN. 

1.  Allegations,  by  way  of  defense  to  such  a  suit,  that  there  re- 
mains in  the  hands  of  a  special  receiver  in  a  chancery  cause 
against  still  another  surety,  brought  for  the  enforcement  of 
liens  against  his  lands,  a  fund,  which  has  not  been  disposed  of, 
derived  from  rents  accruing  under  a  decree  by  which  the  lands 
of  such  surety  were  rented,  and  that  the  lands  of  such  surety 
were  sold  in  such  suit  for  an  amount  more  than  sufficient  to  pay 
all  of  the  liens  thereon,  and  that  the  judgment  in  question  was 
barred  from  participation  in  the  proceeds  thereof  by  the  failure 
of  the  creditor  to  assert  it  in  said  suit,  are  not  sustained  by 
oral  testimony,  based  on  information  only,  to  the  existence  of 
such  fund,  in  the  hands  of  such  special  receiver,  and  to  the  un- 
derstanding of  the  witnesses  testifying,  that  there  was  a  sur- 
plus of  the  proceeds  of  the  lands  after  satisfying  all  the  judg- 
ments asserted  in  said  suit,  none  of  the  decrees  in  said  suit  be- 
ing produced  in  support  of  the  allegation,  notwithstanding  the 
non-production  of  the  papers  in  the  cause  is  justified  by  proof 
of  their  loss.    Weimer  v.  Talbot,  258. 

JUDICIAL  SALE. 

1.  A  purchase  of  real  estate  at  a  judicial  sale  by  strangers  to 
the  proceeding  and  a  contemporaneous  re-sale  thereof  by 
them  to  the  debtor  by  an  executory  contract  in  writing,  where- 
by he  is  charged  with  a  certain  sum  in  addition  to  the  amount 
for  which  it  sold  at  the  judicial  sale,  all  in  pursuance  of  a 
prior  verbal  contract,  though,  in  form,  a  purchase  of  the  land, 
is  regarded  in  equity  as  a  loan  of  money  on  the  land  as  secur- 
ity, and  the  rights  of  the  parties  are  determined  by  the  princi- 
ples governing  the  relation  of  mortgagor  and  mortgagee. 
Liskey  v.  Snyder,  610. 
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JURY. 

1.  When  a  jury  returned  into  court,  and  announced  that  it  had 
agreed  in  a  verdict,  before  it  was  read,  the  prisoner  asked  the 
court  to  instruct  the  jury  that  it  could  find  him  guilty  of  mur- 
der in  the  first  degree,  and  further  find  that  he  be  punished 
by  confinement  in  the  penitentiary  for  life;  but  the  court  re- 
fused to  do  so,  because  already  during  the  trial,  it  had  given 
that  instruction.  The  refusal  to  repeat  the  instruction  is  not 
error.    Btate  v.  Hunter,  107. 

JURY  TRIAL. 

1.       Waiver  of  the  right  of  trial  by  jury  must  be  by  consent  en- 
tered of  record.     It  cannot  be  merely  inferred  from  the  fact 
that  the  court  tried  the  case  without  objection.    Lipscomb  v. 
Condon,  418. 
See  Petition  1;  Equity  3;  Forfeited  Lands  5;  Criminal  Law  2,  3. 

JURISDICTION.  See  Railroad  2,  3;  Will  1;  Assault  and  Battery  1; 
Supreme  Court  of  Appeals  2;  Railroad  Crossing  1;  Attach- 
ment 6. 

JURISDICTION  IN  CRIMINAL  CASES.  See  Supreme  Court  of  Ap- 
peals 1. 

JUSTICE'S  JURISDICTION. 

1.  A  justice  has  jurisdiction  of  an  action  for  money  against  a 
domestic  corporation  either  in  the  county  of  its  principal  office, 
or  in  the  county  where  the  cause  of  action  arose,  if  service  of 
process  can  be  made  in  that  county  on  a  director  or  other 
officer  or  agent  of  the  corporation,  whether  the  person  served 
resides  therein  or  not,  and  the  return  of  service  need'  not  show 
that  he  resides  therein.    Speidel  v.  Warder,  602. 

LACHES. 

1.  The  defense  of  laches  Is  applicable  in  equity  to  a  married 
woman  as  to  her  separate  estate.    McPeck  v.  Graham,  200. 

2.  A  court  of  equity  will  not  assist  one  who  has  slept  upon  his 
rights  and  shows  no  excuse  for  his  laches  in  asserting  them. 
Holsberry  v.  Harris,  320. 

LAND  BOOKS.     See  Taxation  1. 

LAND  OWNER. 

1.  When  such  land  owner  refuses  to  such  lot  owners  the  use  of 
such  streets  and  alleys,  a  court  of  equity  will  compel  him  to 
specifically  perform  his  contract,  and  require  him  to  open  such 
streets  and  alleys  for  the  benefit  of  such  lot  owners,  although 
the  dedication  to  public  uses  of  such  streets  and  alleys  has  not 
been  accepted  by  the  public  authorities.  Edwards  v.  Land  Co. 
43. 
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LEASE. 

1.  A  lease  for  the  term  of  one  year,  with  right  to  extend  it  five 
years,  by  a  city,  of  a  part  of  a  public  park,  to  improve  it  and 
use  it  at  times  for  training  and  running  race  horses,  for  a  ren- 
tal to  the  city,  reserving  access  at  times  to  the  public  for  rid- 
ing and  driving  on  the  track,  is  not  an  unlawful  diversion  of 
such  park  from  its  legitimate  use,  and  the  lease  is  not  void. 
Bryant  v.  Logan,  141. 

LEASEHOLD.    See  Mechanic's  Lien  1. 

LEGISLATION. 

1.  An  undeviating  course  of  legislation  in  a  certain  direction 
through  a  long  period  of  time,  in  an  effort  to  systematize  and 
perfect  the  law  relating  to  a  given  subject,  strongly  empha- 
sizes the  expres*  language  embodying  the  final  declaration 
of  legislative  will.    Railroad  Co.  v.  Traction  Co.,  19. 

LIABILITY.    See  Endorser  1;  Co-Surety  1. 

LICENSE.    See  Brewery  1. 

LIEN. 

1.  C.  obtained  a  judgment  against  L.  and  others  which  became 
a  lien  on  several  separate  tracts  of  land  owned  by  L.  A  cred- 
itor's suit  was  brought  against  L.  and  others,  to  enforce  their 
liens  against  some  of  said  tracts  of  land.  There  was  a  refer- 
ence; and  the  notice  to  lien  holders  was  published  and  posted. 
The  lands  proceeded  against  were  sold  and  the  proceeds  of 
the  Sale  distributed  among  the  several  lien  holders  who  ap- 
peared and  proved  their  liens.  C.  did  not  present  or  prove  his 
lien  in  that  suit.  He  received  no  part  of  the  proceeds  of  the 
sale  made  therein.  Another  creditor's  suit  was  brought  against 
L.  and  others  in  which  the  other  lands,  not  proceeded  against 
in  the  first  suit,  were  sold.  Held,  That  the  failure  of  C.  to  prove 
his  lien  in  the  first  suit,  does  not  bar  him  from  proving,  and 
having  it  allowed,  in  its  proper  order  in  the  second  suit  Gil- 
bert v.  Lawrence,  281. 

2.  Section  9  of  chapter  106,  Code  of  1899,  giving  the  plaintiff  in 
an  attachment  proceedinlg  a  lien  on  the  personal  property  of 
the  debtor  from  the  time  of  the  levying  of  the  attachment,  or 
serving  a  copy  thereof  on  the  garnishee,  on  all  the  personal 
property,  choses  in  action  and  other  securities  of  the  defendant 
in  the  hands  of  the  garnishee,  and,  on  any  real  estate  of  the 
debtor  levied  on  by  virtue  thereof,  from  the  suing  out  of  the 
same,  includes  shares  of  corporation  stock  In  the  terms  "per- 
sonal property,  choses  in  action  and  other  securities."  Lip- 
scomb v.  Condon,  416. 

See  Decree  1;  Execution  1. 
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LIFE  ESTATE.    See  Heirs  at  Law,  3.  , 

LIFE  TENANCY. 

1.  A  provision  in  a  will  creating  a  life  tenancy  in  the  following 
language,  to-wit:  "I  give  and  bequeath  to  my  son,  James,  for 
life  after  the  death  of  his  mother,  all  that  part  of  Oakland 
that  lies  north  of  the  Northwestern  road  containing  one  hun- 
dred and  eleven  acres,  more  or  less,  reversion  of  the  same  in 
fee  to  his  children,  but  the  express  condition  of  this  bequest 
is  upon  the  penalty  of  forfeiture,  that  the  said  land  is  not  at 
any  time  to  be  subject  to  any  liens  or  incumbrances  of  any 
kind  by  the  reversioners.  I  trust  that  the  devisees  of  this 
property  will  not  permit  the  land  with  the  residence  to  go 
out  of  the  family,"  does  not  relieve  such  life  tenancy  from  the 
payment  of  the  life  tenant's  debts.  Flaherty  v.  Stephenson, 
192. 

LIMITATION.    See  Oil  Lease,  2. 

LOST  PAPERS.    See  Judgment  Lien  1. 

MAGISTERIAL  DISTRICT.    See  County  Court  1. 

MALICE.     See  Criminal  Lata,  6. 

MANDAMUS. 

1.  A  writ  of  mandamus  does  not  lie  against  the  mayor  and 
councilmen  of  a  city  to  compel  them  to  reconvene  as  a  can- 
vassing board  and  recanvass  an  election  for  city  recorder,  their 
terms  having  expired,  when  mandamus  is  asked.  H older mann 
v.  Schane,  11. 

2.  A  mandamus  nisi  awarded  against  certain  persons  by  name, 
who,  when  in  office  as  mayor  and  councilmen  of  a  city,  canvass 
the  ballots  of  an  election  for  city  recorder,  but  whose  terms 
had  expired  when  the  mandamus  was  awarded,  to  compel  them 
to  reconvene  and  recanvass  such  ballots,  cannot  be  used  for 
such  relief  against  their  successors  in  office.    Id. 

See  Election  4. 

MASTER  AND  SERVANT. 

1.  If  the  master  cause  to  be  constructed,  a  scaffold  in  an  un- 
workmanlike manner,  and  use  therein  defective  or  unsound  ma- 
terials, all  of  which  render  the  scaffold  dangerous  and  insecure, 
and  the  master  or  his  foreman  in  charge  of  the  work  know  it, 
or  ought  to  have  knowledge  of  it,  by  the  exercise  of  reasonable 
attention,  care  and  diligence,  but  direct  such  work  to  be  done, 
and  that  character  of  materials  to  be  used,  he  is  liable  to  his 
workman,  who  being  himself  in  the  exercise  of  reasonable 
care,  is  injured  thereby  while  working  thereon,  unless  the 
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MASTER  AND  SERVANT—  Continued. 

workman,  by  the  use  of  ordinary  care,  ought  to  have  detected 
the  unworkmanlike  construction  of,  and  the  defective  or  un- 
sound materials  used  in,  the  scaffold.  Richards  v.  Iron  Works, 
511. 

2.  When  a  servant  enters  into  the  employment  of  a  master,  he 
assumes  all  the  ordinary  risks,  incident  to  the  employment, 
whether  the  employment  be  dangerous  or  otherwise.    Id. 

MECHANIC'S  LIEN. 

1.  A  leasehold  estate  being  an  interest  in  land,  is  subject  to  a 
lien  under  section  3,  chapter  75,  Code  1899,  in  so  far  as  any 
structure  is  erected  thereon  by  the  lessee  which  enhances  the 
value,  or  otherwise  benefits  such  estate:  Shotoalter  v.  Lowndes, 
462. 

2.  An  oil  well  derrick  erected  for  the  purposes  of  such  lease  is 
such  structure.    Id. 

MISTAKE. 

1.  In  a  suit  at  law  for  the  possession  of  personal  property,  pur- 
chased under  a  written  contract,  the  evidence  of  the  defense 
shows  a  mistake  on  the  part  of  the  defendant  as  to  the  identity 
of  the  property  sold,  yet  the  defendant  makes  no  offer  to  place 
the  plaintiff  in  statu  quo,  but  relies  wholly  on  the  defense  of 
no  sale,  the  court  cannot  do  otherwise  than  render  a  judgment 
in  accordance  with  the  plain  preponderance  of  the  evidence. 
Transfer  Co.  v.  Coal  d  Coke  Co.,  545. 

MISTAKE  IN  LEASE.     See  Equity  2. 

MORTGAGE. 

1.  Reasonable  expenses  by  the  lender  in  making  a  loan,  such  as 
those  incident  to  inspection  of  the  land  offered  as  security  and 
examination  of  the  title  thereto,  incurred  at  the  instance  and 
request  of  the  borrower  and  upon  his  promise  and  undertaking 
to  pay  the  same,  may,  upon  full  and  clear  proof,  be  allowed 
him  and  will  not  render  the  debt  usurious.  Liskey  v.  Snyder. 
610. 

2.  Upon  a  bill  by  a  mortgagor  to  redeem,  the  costs  of  the  suit 
are  to  be  decreed  against  him,  unless  he  establishes  a  prior  ten- 
der of  the  amount  due  on  the  mortgage.    Id. 

See  Judicial  Sale  1;  Debt  1;  Deed  1,  2,  3;  Subrogation  3. 


MORTGAGEE  AND  MORTGAGOR. 

1.  Where  a  mortgagee  has  obtained  from  the  mortgagor  a  re- 
lease of  his  equity  of  redemption,  the  burden  is  upon  him  to 
show  that,  in  obtaining  it,  his  conduct  was  in  all  things  fair 
and  frank  and  that  he  paid  for  the  property  what  it  was  worth. 
Liskey  v.  Snyder,  610. 
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MOTION  TO  QUASH.    See  Attachment  4. 

MUNIMENT  OF  TITLE.     See  Stock  4. 

NEGLIGENCE.  See  Railroad  9;  Street  Railway  Go.  1,  2;  Dam- 
ages  1. 

NEW  TRIAL.     See  Instructions  1;  Final  Decree  2;  Verdict  1. 

NON-RESIDENT.    See  Personal  Decree  1. 

NOTICE.  See  Prohibition  1;  Personal  Decree  1;  Possession  of 
Land  1,  2;  X*en  1;  Commissioners  in  Partition  1. 

NUISANCE. 

1.  One  who  purchases  a  lot  near  an  existing  railroad,  and  sus- 
tains damages  from  its  negligent  construction  and  maintenance, 
is  not  barred  of  recovery  of  damage  by  reason  of  the  fact  that 
the  railroad  had  already  been  constructed  before  his  purchase. 
Richards  v.  Railroad,  592. 

2.  Action  by  one  coming  to  a  nuisance  for  damage  from  it.    Id. 

NOTICE  OF  CLAIM.    See  Subrogation  3. 

OFFICIAL  BOND. 

1.  A  bond  given  under  a  statute  must  be  construed,  as  to  the 
scope  of  its  obligation,  to  cover  the  objects  of  the  statute  in  re- 
quiring it,  if  its  words  will  at  all  allow  such  construction,  and 
the  statute  is  to  be  regarded  a  part  of  it.  State  v.  Wotring, 
394. 

OFFICIAL  SEAL. 

1.  Where  a  copy  of  a  deed  is  offered  in  evidence  having  a  certifi- 
cate of  acknowledgment  certified  by  the  officer  as  under  his 
official  seal  and  the  clerk  in  copying  appends  to  such  officer's 
official  signature  the  word  "seal,"  such  word  will  be  presump- 
tively held  to  represent  such  officer's  official  seal,  and  such  copy 
is  properly  admitted  in  evidence  over  such  objection.  Wilson 
v.  Bradent  372. 

OIL  LEASE. 

1.  The  owner  of  land  executes  a  lease  thereon  for  oil  and  gas 
purposes,  by  which  it  is  agreed  that  the  lessees  shall  have  the 
privilege,  at  any  time,  to  remove  therefrom  all  machinery  and 
fixtures  placed  on  said  premises.  Under  this  lease,  the  lessees, 
and  their  assignees,  for  the  purpose  of  exploring  for  oil  and 
gas  placed  on  the  land  an  engine,  wooden  oil  well  rig,  wooden 
oil  tanks,  casing,  pipes,  rubber  belt,  and  other  appliances  of 
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OIL  LEASE — Continued. 

like  character,  necessary  for  the  prosecution  of  that  work. 
Afterwards  the  lease  was  forfeited  and  terminated  for  the  non- 
payment of  rental.  Held,  that  said  machinery  and  fixtures  did 
not  become  parts  of  the  freehold,  and  that  said  lessees,  or  the 
owners  of  the  machinery  and  fixtures  had  a  reasonable  time 
after  the  termination  of  said  lease,  in  which  to  remove  said 
property  from  the  land.    Qartland  v.  Hickman,  75. 

2.  What  is  a  reasonable  time  for  the  removal  is  to  be  deter- 
mined from  all  the  facts  and  circumstances  of  the  case.    Id. 

OPTION.    See  Contract  2,  8. 

OPTIONAL  SALE. 

1.  An  acceptance  in  writing  of  a  formal  and  carefully  prepared 
option  of  sale  of  land,  within  the  time  allowed  by  it  for  ac- 
ceptance, using  the  formal  words,  "according  to  terms  of  the 
option  given  me,"  to  which  there  is  added,  by  the  conjunc- 
tion "and,"  a  request  for  a  departure  from  its  terms  as  to  the 
time  and  place  of  performance,  is  unconditional  and  converts 
the  option  into  an  executory  contract  of  sale.  Turner  v.  Mc- 
Cormick,  161. 

ORAL  AGREEMENT.    See  Disputed  Boundary  1. 

ORAL  PROOF  NOT  SUFFICIENT.    See  Judgment  Lien  1. 

ORAL  PROOF  OF  PAYMENT  NOT  SUFFICIENT.  See  Subroga- 
tion 2. 

ORDER  OF  REFERENCE. 

1.       An  order  of  reference,  founded  on  the  expressed  opinion  of 

the  judge,  without  adjudicating  the  principles  involved.  Is  not 

appealable.    Armstrong  v.  Ross,  16. 

See  Appeal  1. 

ORDINARY  PRUDENCE.    See  Passenger  1. 

ORIGINAL  SALE. 

1.  An  answer  which  seeks  to  defeat  the  right  of  a  bona  fide  pur- 
chase of  land  on  the  claim  that  the  party  filing  the  answer  had 
made  a  prior  executory  contract  for  its  purchase  from  the  same 
owner,  must  aver  that  when  the  plaintiff  paid  purchase  money 
and  took  title  he  had  notice  of  such  prior  contract  Martin 
v.  Thomas,  220. 

OUTSTANDING  TITLE. 

1.  A  litigant  relying  on  the  outstanding  title  of  a  third  per- 
son to  sustain  his  action  or  defense  must  fully  establish  such 
title  by  competent  and  sufficient  proof.    Wilson  v.  Mason,  195. 
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OVERFLOW.     See  Water  1. 

PARENT  AND  CHILD. 

1.  The  possession  by  a  son  of  land  belonging  to  his  father,  even 
when  accompanied  by  valuable  improvements,  will  not  be 
treated  as  sufflcieint  evidence  of  a  gift,  because  the  relation  be- 
tween the  parties  prevents  the  inference  which  would  other- 
wise arise  from  the  fact,  and  removes  all  necessity  of  account- 
ing for  the  possession  by  the  supposition  of  an  existing  contract 
Holsberry  v.  Harris,  320. 

2.  Such  possession  of  a  son  under  an  alleged  gift  must  be  defi- 
nite, and  exclusive,  and  not  concurrent  with  the  father.    Id. 

3.  As  between  father  and  son,  the  mere  physical  fact  of  posses- 
sion is  not  of  itself  conclusive,  nor  even  material.    Id. 

4.  The  evidence  in  case  of  a  parol  gift  from  father  to  child 
should  be  direct,  positive,  express  and  unambiguous,  and  its 
terms  clearly  defined.  Loose  declarations  of  the  father  without 
explanation  are  not  sufficient  evidence  of  a  gift    Id. 

5.  Improvements  to  amount  of  $500.00  or  $600.00  made  on  prem- 
ises occupied  by  a  son  by  the  sufferance  of  his  father  for  a 
period  of  thirty  years,  the  principal  part  of  such  improvements 
made  after  full  notice  to  the  occupant  by  the  father  that  he 
would  not  give  him  the  land  upon  which  the  improvements 
were  so  made,  will  not  entitle  the  son  to  compensation  for  such 
improvements.    Id. 

PAROL  ASSIGNMENT.     See  Stock  5. 

PAROL  TESTIMONY.     See  Consideration  1. 

PARTIES. 

1.  When  it  is  made  to  appear  that  the  rights  of  persons  who  are 
necessary  parties,  have  been  adjudicated  in  a  cause,  who  are 
not  made  parties  to  the  suit,  the  decree  will  be  reversed  and  the 
cause  remanded  that  such  parties  may  be  brought  in.  Oil  Co. 
v.  Moore's  Devisees,  540. 

PARTITION. 

1.  In  partitioning  timber  and  coal  lands,  commissioners  are  not 
required  to  report  the  extent  of  coal  deposits  and  the  acreage, 
quantity  and  quality  of  timber,  considered  by  them  in  arriving 
at  their  conclusion  as  to  the  relative  value  of  the  several  par- 
cels and  shares  assigned  by  them  to  the  parties  entitled 
thereto.  Wamsley  v.  Coal  d  Lumber  Co.,  297. 
See  Commissioner's  Report  1. 
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PARTITION  SUIT. 

1.  But  for  the  statute  authorizing  it,  a  sale  of  real  estate  could 
not  be  decreed  in  a  suit  for  partition  thereof.  Croston  v. 
Male,  205. 

2.  Before  decreeing  a  sale  in  such  case,  without  the  consent  of 
the  parties  interested,  tbe  court  must  ascertain  two  things; 
first,  that  partition  cannot  be  conveniently  made,  and,  second, 
that  the  interests  of  the  parties  will  be  promoted  by  a  sale  of 
the  property.    Id.  206. 

3.  Inconvenience  of  partition  as  one  of  the  circumstances 
authorizing  such  sale,  does  not  contemplate  physical  impossi- 
bility of  division,  but  the  requirement  is  not  satisfied  by  any- 
thing short  of  a  real  and  substantial  obstacle  of  some  kind  to 
division  in  kind,  such  as  would  make  it  injurious  to  the  own- 
ers. Meagemess  of  area  in  some  or  all  of  the  shares,  due  to 
the  necessity  of  dividing  a  small  tract  of  land  among  a  number 
of  people  and  the  existence  of  dower  and  curtesy  estates  in 
the  land,  do  not  per  se  make  partition  inconvenient  within  the 
meaning  of  the  statute.    Id. 

4.  To  warrant  compulsory  sale  in  such  case,  it  must  appear  that 
the  interests  of  all  the  owners  will  be  promoted  by  it    Id. 

PASSENGER. 

1.  Whether  a  passenger  acted  with  ordinary  prudence  in  leap- 
ing from  a  car  in  motion,  or  from  a  rash  apprehension  of  dan- 
ger which  did  not  exist,  under  circumstances  of  age,  time,  place, 
experience  and  other  facts  about  which  reasonable  men  might 
differ  as  a  justification  for  such  conduct,  is  a  question  of  fact 
for  a  jury  and  not  a  question  of  law  for  the  court  Mannon  v. 
Railway  Co.,  554. 

PENAL  BOND. 

1.  In  a  suit  on  a  penal  bond  in  which  the  county  and  a  district 
are  both  interested,  the  declaration  should  show  whether  the 
suit  is  for  an  injury  or  loss  suffered  by  the  county  or  by  the  dis- 
trict and  in  what  such  loss  or  injury  consists,  and  if  it  fails  to 
do  so,  it  will  be  held  to  be  bad  on  demurrer.  West  Virginia 
v.  Turnpike  Co.,  550. 

PERFORMANCE  OF  DUTY  PRESUMED.     See  Criminal  Law  4. 

PERSONAL  DECREE. 

1.  Where  a  personal  decree  for  money  is  made  on  publication 
against  non-residents,  without  service  of  process  or  appear- 
ance, they  must  first  apply  to  the  circuit  court  by  special  ap- 
pearance to  vacate  the  decree  and  quash  the  execution  before 
asking  a  writ  of  prohibition  against  an  execution  on  the  decree. 
Jennings  v.  Judge,  146. 
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PETITION. 

1.  When,  under  the  provisions  of  section  23  of  chapter  106  of 
the  Code,  a  petition  is  filed  in  a  suit  in  equity  founded  upon  an 
attachment,  setting  up  title  by  purchase,  and  the  plaintiff  in 
the  cause  relies  upon  fraud  in  the  alleged  purchase  to  defeat 
the  claim  of  title  so  set  up,  the  trial  of  the  issue  must  be  upon 
the  petition  without  any  other  pleading,  and  by  jury,  unless 
trial  by  jury  is  waived.     Lipscomb  v.  Condon,  418. 

PLEA. 

1.  In  an  action  to  recover  the  price  of  goods  under  a  sale  that 
is  void,  because  in  contravention  of  a  statute,  a  plea  setting  up 
its  illegality  need  not  aver  that  prejudice  came  to  the  pur- 
chaser.   Poling  v.  Board,  252. 

2.  Special  pleas,  which  aver  matters  only,  that  may  be  given  in 
evidence  under  the  general  issue,  should  be  rejected.  Richards 
v.  Iron  Works,  510. 

PLEA  IN  ABATEMENT.    See  Attachment,  2,  4. 

PLEA  IN  BAR.     See  Res  Ad  judicata  1. 

PLEADING. 

1.  Uniting  a  purely  legal  demand  with  an  equitable  demand,  in 
a  bill  seeking  the  enforcement  of  the  latter,  does  not  render 
the  bill  multifarious.    Railroad  Co.  v.  Traction  Co.,  20. 

2.  In  such  case,  the  allegations  respecting  the  legal  demand  may 
be  treated  as  surplusage  and  ignored.    Id. 

3.  The  extent  to  which  facts  must  be  set  out  in  a  bill  depends 
upon  the  nature  of  the  principal  facts  to  be  established.  When 
a  general  term  used  has  a  double  meaning,  and,  standing  alone, 
may  Import  either  a  mere  fact  or  a  conclusion  of  law,  it  must 
be  accompanied  by  a  statement  of  such  additional  facts  as 
constitute  ground  for  the  legal  conclusion,  which  tin  plaintiff 
undertakes  to  establish,  else  the  rule  that  pleadings  must  be 
certain  to  a  common  intent  is  violated.    Id. 

4.  Aside  from  the  distinction  as  to  the  Interest  of  the  plaintiff 
in  the  subject  matter  of  the  controversy  between  the  defend- 
ants, a  bill  in  the  nature  of  a  bill  of  interpleader  and  a  bill  of 
interpleader  are  governed  by  the  same  general  principles. 
Stephenson  v.  Burdett,  109. 

5.  A  general  charge  of  duress  or  fraud  in  a  bill,  without  state- 
ment of  facts  constituting  it,  is  not  sufficient.  McPeck  v. 
Graham,  200. 

See  Bill  1;  Penal  Bond  1. 
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POSSESSION. 

1.  Explanation  of  the  retention  of  possession  by  the  grantor, 
though  sufficient  to  destroy  the  probative  force  of  that  cir- 
cumstance when  standing  alone,  will  not  overcome  it  and  ad- 
missions by  declaration  and  conduct  on  the  part  of  the  grantee. 
Hursey  v.  Hursey,  149. 
See  Parent  and  Child  2,  3. 

^POSSESSION  OP  LAND. 

1.  To  make  possession  of  land  notice  to  subsequent  purchasers, 
such  possession  must  be  inconsistent  with  the  occupant's 
apparent  or  record  title,  because  such  possession  will  be  pre- 
sumed to  be  under  such  title  rather  than  under  another  right 
Martin  v.  Thomas,  220. 

2.  The  mere  sole  possession  of  one  coparcener  or  tenant  in  com- 
mon is  not  notice  to  subsequent  purchasers  of  shares  Qf  other 
coparceners  or  tenants  in  common  of  the  right  of  such  occupant 
to  those  shares  under  a  prior  unrecorded  purchase  of  them  by 
such  occupant    Id. 

POSITION  IN  COURT.     See  Estoppel  1. 

PRACTICE.     See  Interpleader  3. 

PRAYER.    See  Interpleader  4. 

PREPONDERANCE.     See  Evidence  1. 

PRINCIPAL  AND  AGENT. 

1.  Wherever  one  person  requests,  or  allows,  another  to  assume 
such  a  position  that  the  latter  may  be  compelled  Ijy  law  to  dis- 
charge the  former's  legal  liabilities,  the  law  imports  a  request 
and  promise  by  the  former  to  the  latter; — a  request  to  make 
the  payment;  and  a  promise  to  repay; — and  the  obligation, 
thus  created,  may  be  enforced  by  assumpsit.  Bartlett  v.  Arm- 
strong, 293. 

PRINCIPAL  AND  SURETY.     See  Special  Commissioners  1. 
PRIORITY  OF  DEBTS.     See  Administration  of  Assets  1. 
PRIVATE  PROPERTY.     See  Corporation  Records  1. 

PROBATE.     See  Will  1. 

■•        '  *         . 

PROCEEDS  APPLIED.    See  Sale  of  Property  1. 
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PROHIBITION. 

1.       The  rule  in  prohibition  is  a  necessary  preliminary  notice,  but 

is  not  a  writ  within  the  meaning  of  section  7  of  article  8  of  the 

Constitution,  and  need  not  run  in  the  name  of  the  State  of  West 

Virginia.    Williamson  v.  County  Court,  38. 

See  Election  Commissioners  1. 

PROMISSORY  NOTES.    See  Res  Adjudicate,  1. 
PROOF.    See  Variance  2. 

PROOF  OF  FRAUD.    See  Rescission  of  Contract  1. 
PROOF  OF  SATISACTION  OF  LIEN.    See  Decree  1. 
PROPERTY.    See  Administrator  1;  Partition  Suit  2. 
PUBLIC  CROSSING.    See  Railroad  1,  4. 

PUBLIC  OFFICER. 

1.  A  contract  in  violation  of  a  statute  made  to  protect  the  gen- 
eral public  against  corrupt  action  moved  by  self-interest  and 
pecuniary  gain  in  public  officers,  and  against  their  bribery,  and 
to  protect  the  public  treasury  against  corrupt  action  and  waste- 
ful expenditure  moved  by  self-interest  in  public  officers,  and  to 
promote  the  public  good,  is  void  and  will  not  be  enforced  in  the 
courts.    Poling  v.  Board,  251. 

PUBLIC  PARK.    See  Lease  1. 

PURCHASER.    See  Cestius  que  Trust  1;  Adverse  Possession  1. 

QUILIFICATION.    See  Executor  1. 

RAILROADS. 

1.  The  acquisition  of  a  crossing  by  one  railroad  over  another 
Involves  a  taking  of  private  property  for  public  use.  Railroad 
Co.  v.  Traction  Co.,  18. 

2.  Section  11  of  chapter  52  of  the  Code  of  1899  does  not  confer 
upon  courts  of  equity  jurisdiction  to  condemn  the  property  of 
one  railroad,  turnpike  or  canal  company  for  the  purpose  of  a 
crossing  by  another  railroad,  turnpike  or  canal  company.    Id. 

3.  By  said  section,  such  courts  are  empowered  to  determine  the 
exact  places  at  which,  and  the  manner  in  which,  such  crossings 
may  be  rtade,  when  the  parties  are  unable  to  agree;  but  the 
right  to  cross  must  be  obtained  by  proper  proceedings  under 
chapter  42  of  said  Code,  when  it  cannot  be  secured  by  consent 
and  agreement  of  parties.    Id. 
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RA ILRO  ADS— Con  tinned. 

4.  The  place  and  character  of  the  crossing  to  be  decreed,  when 
the  parties  fail  to  agree,  are  determined  by  the  situation  of  the 
parties,  the  pubMc  interests,  the  topography  of  the  place,  the 
connections  to  be  made,  the  expense  of  making  the  crossing  and 
all  the  material  facts  and  circumstances,  affecting  the  public 
and  the  rights  of  the  parties  immediately  concerned,  and  not 
upon  the  choice  and  will  of  the  party  desiring  it  Hence,  the 
court  may  decree  a  crossing  other  than  the  one  described  in 
the  bill.    Id. 

5.  Railroad  crossings  at  grade  are  neither  prohibited  nor  dis- 
criminated against  by  the  statute.  On  the  contrary,  they  are 
expressly  authorized,  and,  when  the  parties  fail  to  agree,  the 
court  may  order  such  crossing  to  be  made,  as,  under  all  the 
circumstances,  is  fair,  just  and  reasonable,  viewed  from  the 
standpoint  of  the  parties  interested,  and  promotive  of  the  pub- 
lic welfare.    Id. 

6.  The  clause  in  section  11  of  chapter  52  of  the  Code,  reading  as 
follows:  "Provided  its  work  be  so  constructed  as  not  to  im- 
pede the  passage  or  transportation  of  persons  or  property 
along  the  same,"  neither  contemplates  nor  prohibits  such  im- 
pediments as  are  merely  incidental  to  a  properly  constructed 
crossing  at  grade.    Id.  19. 

7.  Wherever  a  crossing  is  necessary  in  the  construction  of  a 
railroad,  the  law  allows  it  and  confers  the  right  to  obtain  it; 
but  this  power  is  to  be  exercised,  in  the  absence  of  an  agree- 
ment by  the  parties,  under  such  conditions  and  limitations,  as 
to  the  place  and  mode  of  crossing,  as  a  court  of  equity  may 
justly  impose,  in  view  of  the  interests  of  the  parties  and  the 
public.    Id. 

8.  W.  V.  S.  L.  R.  Co.  on  the  16th  day  of  October,  1900,  by  the 
corporate  action  of  its  board  of  directors,  duly  adopted  its  line 
of  railroad,  of  which  a  preliminary  survey  had  been  made 
through  the  lands  of  W.  whereby  it  acquired  priority  of  right 
to  condemn  the  right  of  way  through  said  land  of  W.;  between 
the  15th  of  July,  1902,  and  the  5th  day  of  August,  1902,  the  B. 
&  N.  R.  R.  Co.  located  and  staked  off  its  line  of  railroad 
through  the  land  of  said  W.  which  was  duly  adopted  as  and  for 
the  location  of  its  line  of  railroad,  by  the  board  of  directors  of 
said  company,  on  the  3rd  day  of  September,  1902;  W.  Va.  S. 
L.  R.  R.  Co.  in  September,  1902,  by  its  engineer,  staked  out  a 
line  through  the  land  of  W.,  claiming  it  to  be  on  the  said  line 
adopted  by  it  on  said  16th  day  of  October,  1900,  and  com- 
menced condemnation  proceedings  based  upon  the  survey  of 
September,  1902,  which  was  shown  to  be  at  material  variance 
from  the  said  location  of  October  16,  1900,  and  in  conflict  with 
the  adopted  location  of  the  B.  &  N.  R.  R.  Co.  Held:  The  line 
staked  out  in  September,  1902,  for  the  location  of  the  railroad 
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line  of  W.  Va.  S.  L.  R.  R.  Co.  was  a  new  location  not  adopted  by 
corporate  action  of  the  company,  and  could  not  be  the  basis  for 
condemnation  proceedings.    Railroad  Co.  v.  Railroad  Co.,  360. 

9.  Failure  of  a  railroad  company  to  make  culverts  in  an  em- 
bankment constructed  by  it  for  its  road  bed,  on  lands  subject  to 
such  overflow,  of  sufficient  size  to  permit  the  water  behind  the 
embankment  to  rise  and  fall  as  fast  as  the  stream  does,  is  neg- 
ligent and  unskillfud  construction,  making  the  company  liable 
in  damages  for  resulting  injury.  Uhl  v.  Railroad  Co.,  495, 
See  Nuisance  1. 

RAILROAD  CROSSING. 

1.  The  circuit  courts  have  jurisdiction  at  law  in  proceedings  for 
the  condemnation  of  crossing  by  one  railroad  company  over  the 
real  estate  and  line  of  another  railroad  company.  Railroad 
Co.  v.  Railroad  Co.,  458. 

RATIFICATION.    See  Corporation  2,  3,  4;  Agent  1. 

REASONABLE  DOUBT.     See  Criminal  Law  5. 

RECITALS  AS  EVIDENCE.    See  Ancient  Deeds  1. 

RE-COMMITTAL.     See  Commissioners  in  Chancery  1. 

RECORD.    See  Jury  Trial  1;  Criminal  Law  1,  2,  3,  4. 

RECOUNT.    See  Election  3. 

REDEMPTION.    See  Tax  Sale  2,  4,  5,  8,  11,  12;  Forfeited  Lands  2. 

REMEDY  AT  LAW.     See  Rescission  of  Contract  2. 

REMEDY  IN  EQUITY.    See  Rescission  of  Contract  3. 

RES  ADJUDICATA. 

1.  A.  instituted  his  action  against  S.  ft  Bro.  only  upon  two  joint 
promissory  notes,  made  by  S.  ft  Bro.  and  H.  Judgment  was  re- 
covered by  him  in  the  action  against  S.  ft  Bro.  for  the  full 
amount  due  upon  the  notes,  which  judgment  remained  in  full 
force  and  effect.  At  a  subsequent  term,  A.  caused  the  action  to 
be  reinstated  upon  the  docket,  remanded  to  rules,  summons  to 
be  Issued  thereout,  and  served  on  H.  who  appeared  at  the  next 
term  and  plead  the  judgment  against  S.  ft  Bro.  as  a  bar  to  the 
suit  against  him.  The  court  sustained  the  plea  and  dismissed 
the  suit,  at  the  costs  of  the  plaintiff.  Held:  No  error.  Armen- 
trout  v.  Smith,  356. 
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RES  ADJUDICATA— Continued. 

2.  A  bill  by  an  executor  to  administer  the  assets  of  his  testa- 
tor for  the  payment  of  debts  states  that  a  person  named  claims 
a  debt  against  the  estate  on  a  specific  demand,  and  such  person 
is  made  a  formal  party,  but  does  not  prove  his  claim  or  appear. 
A  decree  is  made  allowing  certain  debts,  but  not  his  debt,  and 
subjecting  the  estate's  land  to  their  payment  He  is  conclud- 
ed by  the  decree.     Trail  v.  Trail,  594. 

RESCISSION.  See  Executory  Contract  1,  2;  Agreement  1;  Debt  1; 
Deed,  2,  3;  Executory  Contract  4. 

RESCISSION  OF  CONTRACT. 

1.  To  rescind  an  executed  contract  in  equity  on  the  grounds  of 
fraud,  such  fraud  must  be  clearly  alleged  and  fully  sustained 
by  proof  if  denied.    Wilson  v.  Maxon,  194. 

2.  A  verbal  contract  for  the  exchange  of  personal  property  may 
be  rescinded  by  either  party  thereto  for  good  cause  and  a  suit 
at  law  maintained  for  the  restitution  of  the  property.    Id.  195. 

3.  In  such  cases,  resort  should  not  be  had  to  a  court  of  equity, 
unless  for  some  special  reason  the  remedy  at  law  is  unavailing 
or  inadequate.    Id. 

RESULTING  TRUST. 

1.  To  establish  a  resulting  trust  in  land  by  parol,  the  evidence 
must  be  full,  clear  and  satisfactory.    Gilbert  v.  Lawrence,  281. 

REVERSAL  ON  INSTRUCTIONS.     See  Instructions  1. 

REVIVAL.     See  Equity  1. 

RIGHT  OF  WAY.     See  Railroad  8. 

SALE.     See  Partition  Suit  2. 

SALE  OF  ESTATE.     See  Heirs  at  Law  1. 

SALE  OF  PROPERTY. 

1.  Subsequent  execution  creditors  whose  debts  are  pre-existing 
or  subsequent  may  force  such  property  to  sale,  but  the  pro- 
ceeds will  be  first  applied  to  the  satisfaction  of  the  trust  lien 
thereon.    Bartles  &  Dillon  v.  Dodd,  384. 

SALE  OF  STOCK.     See  Stock  5,  6,  7. 

SECURITY  FOR  COSTS.     See  Administrator  2. 

SELF  INTEREST.     See  Public  Officer  1. 

SEPARATE  ESTATE.    See  Laches  1. 
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SILLIBI  APPROVED. 

1.  Point  one  in  Syllabus  of  Wood  v.  Harmison,  41  W.  Va.  376, 
approved  and  applied.    Hill  v.  Cronin,  174. 

2.  Syllabus  in  Elbon  v.  Hamrick,  46  S.  E.  1029,  approved  and  re 
affirmed.    Hamilton  v.  Ammons,  190. 

3.  Syllabus,  point  3,  Reger  v.  O'Neal,  33  W.  Va.  159;  Syllabus 
point  3,  Fry  v.  F earns ter,  36  W.  Va.  454 ;  and  pont  1  of  Syllabus, 
Wood  v.  Ward,  48  W.  Va.  652,  re-affirmed  and  applied.  Allen  6 
Co.  v.  Maxwell,  227. 

4.  Syllabus  in  Reger  v.  Gall,  54  W.  Va.  373,  approved  and  ap- 
plied.   Kemble  v.  Smallwood,  350. 

5.  Point  4  of  Syllabus  in  Andrews  v.  Mundy,  36  W.  Va.  22,  ap- 
proved and  applied.    Richards  v.  Iron  Works,  511. 

SPECIAL  COMMISSIONERS. 

1.  In  a  decree  for  a  sale  of  land  on  terms  of  part  cash,  part 
credit,  the  special  commissioner  is  required  before  sale  to  give 
bond  conditioned  according  to  law.  The  bond  is  conditioned 
that  he  shall  "faithfully  discharge  his  duties  as  such  commis- 
sioner, and  account  for  and  pay  over,  as  required  by  law,  all 
money  which  may  come  to  his  hands  by  virtue  of  said  office." 
The  bond  binds  the  principal  and  sureties  for  all  money  receiv- 
ed by  the  commissioner  whether  from  the  cash  or  deferred  pay- 
ments.     State  v.  Wotring,  394. 

SPECIAL  DAMAGES. 

1.  Citizens  and  tax-payers,  simply  as  such,  stating  no  special 
harm  to  them  different  from  others,  cannot  enjoin  the  use  of  a 
lease  of  a  part  of  a  city  park,  made  by  the  city  for  a  term  of 
years  for  the  purpose  of  racing  horses.    Bryant  v.  Logan,  141. 

SPECIAL  PLEA.    See  Plea  2. 

SPEEDY  TRIAL.     See  Felony  1. 

STATUTE. 

1.  In  the  construction  of  a  statute,  its  spirit,  rather  than  its 
letter,  is  the  guiding  star,  but  contradiction  and  repugnance 
must  be  avoided,  when  It  is  possible  to  do  so.  The  statute 
must  be  construed  as  a  whole  and  every  word  in  it  made  ef- 
fective, if  possible.    Railroad  Co.  v.  Traction  Co.,  19. 

2.  A  clearly  expressed  intention  in  one  part  of  a  statute  does 
not  yield  to  a  doubtful  construction  of  another  portion  of  it; 
and  when  the  general  intention  of  the  legislature  is  clear  and 
the  spirit  and  purpose  of  the  statute  are  manifest,  a  mere  im- 
plication or  inference  of  a  contrary  particular  or  special  in- 
tent, arising  out  of  language  of  doubtful  meaning,  must  yield 
to  the  general  intent.    Id. 
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STATUTE— Continued. 

3.  Where  the  language  of  a  statute  is  ambiguous  or  the  meaning 
doubtful,  the  surrounding  circumstances,  the  history  of  the 
times,  and  the  defect  or  mischief  which  the  statute  was  in- 
tended to  remedy  may  be  resorted  to  in  seeking  its  true  mean- 
ing and  purpose.    Id. 

4.  All  former  statutes  on  the  same  subject,  whether  repealed  or 
unrepealed,  may  be  considered  in  construing  provisions  that 
remain  in  force.    Id.  20. 

STATUTE  CONSTRUED. 

1.       Inconsistent  clauses  in  the  same  section  of  a  statute.    Which 

prevails?    Speidel  v.  Warder ;  602. 

See  Stock  8;  Tax  Sale  3. 

STATUTE  OF  LIMITATIONS. 

1.  Where  the  Judgment  has  been  kept  alive  by  thfe  issuance 
thereon  of  successive  executions,  as  provided  by  section  10  of 
chapter  139  of  the  Code,  and  finally  satisfied  out  of  the  lands 
of  one  of  several  co-sureties  for  the  debt  out  of  which  the  judg- 
ment originated,  and  a  suit  by  the  assignee  of  such  surety, 
holding  his  right  of  subrogation  against  other  sureties,  brings 
his  suit  for  enforcement  of  that  right  against  the  lands  of  one 
of  the  other  sureties,  within  ten  years  from  the  return  day  of 
the  last  execution  issued  on  the  judgment,  and  the  rights  of  no 
third  parties  have  intervened,  which  will  be  prejudiced  by  the 
enforcement  of  the  lien  by  way  of  subrogation,  such  suit  is  not 
barred  by  either  the  statute  of  limitations  or  laches.  Weimer 
v.  Talbot,  258. 

STOCK. 

1.  By  the  common  law,  shares  of  stock  in  a  corporation,  being 
in  the  nature  of  choses  in  action,  intangible  property  incapa- 
ble of  manual  seizure,  are  not  subject  to  execution  or  attach- 
ment.   They  are  by  statute.    Lipscomb  v.  Condon,  416. 

2.  Such  shares  are  personal  estate,  and  a  species  of  incorporeal 
property.    Id. 

3.  A  certificate  of  stock  is  not  the  stock  itself,  but  is  evidence 
of  its  existence  and  ownership.    Id. 

4.  Though,  when  issued  such  certificate  is  a  muniment  of  title, 
it  is  not  essential  to  the  existence  of  the  property  represented 
by  it    Id. 

5.  A  certificate  is  not  necessary  to  a  sale  of  shares.  The  ben- 
eficial interest  in  them  is  assignable  by  parol,  the  ownershiip 
passing  immediately  on  consummation  of  the  sale,  by  force  of 
the  contract,  as  in  the  case  of  ordinary  choses  in  action,  and 
not  by  operation  of  law.    Id.  417. 
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STOCK— Continued, 

6.  A  sale  of  shares  for  which  no  certificate  has  been  issued  may 
be  evidenced  by  an  informal  written  instrument,  executed  and 
delivered  by  the  transferrer  to  the  transferee,  without  a  power 
of  attorney  entitling  the  latter  to  have  the  same  transferred 
on  the  books  of  the  company.    Id. 

7.-  In  this  State,  a  shareholder  may,  upon  his  demand,  obtain 
a  certificate  of  his  shares,  but,  unless  demanded  by  him,  it 
need  not  be  Issued,  and  he  may  freely  transfer  the  shares  with- 
out it  if  they  are  fully  paid  up,  or  security  for  the  balance  due 
on  them,  satisfactory  to  the  board  of  directors,  be  given.    Id. 

8.  Section  21  of  chapter  53  of  the  Code  of  1899,  requiring  cor- 
porations to  keep  transfer  books  and  the  shares  to  be  assigned 
therein,  is  intended  for  the  protection  and  convenience  of  the 
corporation  and  its  shareholders.    Id. 

9.  An  unregistered  transfer  of  shares  of  corporation  stock,  for 
which  no  certificate  has  been  issued,  if  made  for  a  valuable  con- 
sideration and  without  fraud,  vests  in  the  transferee  a  title  to 
the  shares  superior  to  the  claim  of  a  subsequent  attaching 
creditor  of  the  transferrer.    Id. 

STREETS  AND  ALLEYS.     See  Town  Lots  1;  Land  Owner  1. 

STREET  RAILWAY  CO. 

1.  Street  railway  companies  for  the  protection  of  their  passen- 
gers, are  bound  to  exercise  extraordinary  care  and  the  utmost 
skill,  diligence  and  human  foresight  in  keeping  in  repair  the 
necessary  appliances  used  by  it  in  the  transportation  of  such 
passengers,  and  the  slightest  negligence  on  its  part  renders  it 
liable  for  all  accidents  to  such  passengers  occasioned  thereby. 
Mannon  v.  Railway  Co.,  554. 

2.  The  frequent  breaking  of  a  trolley  wire  at  or  near  a  given 
point  is  evidence  to  justify  a  jury  in  finding  such  a  company 
negligent  in  discharging  the  duties  it  owes  to  the  public  and 
its  passengers.    Id. 

SUBROGATION. 

1.  The  right  of  a  surety,  who  has  paid  the  debt  of  his  principal, 
to  be  subrogated  to  the  rights  and  remedies  of  the  creditor 
against  his  co-sureties,  may  be  assigned  to,  and,  under  the  as- 
signment, enforced  by,  the  assignee.    Weimer  v.  Talbot,  257. 

2.  An  allegation  by  way  of  defense  to  such  a  suit,  of  payment 
made  by  a  third  co-surety  of  his  portion  of  the  judgment,  is  not 
supported  by  oral  testimony  of  the  existence  of  a  release  of  the 
judgment  as  to  the  land  of  such  cosurety,  without  production 
of  the  release  or  a  copy  thereof  showing  payment  by  him,  or 
proof  of  satisfaction  of  the  lien  as  to  such  land  in  some  way 
other  than  by  payment  out  of  the  proceeds  of  the  lands  of  the 
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SUBROGATION— Continued. 

other  surety  sold  as  aforesaid  for  the  satisfaction  thereof.    Id 
258. 

8.  H.  negotiated  the  purchase  of  two  hundred  acres  of  land  for 
I.;  but  with  the  understanding  and  agreement  between  them 
at  the  time,  that  I.  was  to  pay  the  purchase  money  therefor, 
which  he  did;  and  was  to  have  one  hundred  acres  of  the  land, 
with  all  of  the  oak  and  poplar  timber  on  the  whole  tract.  For 
his  services  in  making  the  purchase,  H.  was  to  have  one  hun- 
dred acres  of  the  land,  to  be  taken  from  the  end  thereof,  which 
he  might  select.  The  title  bond  for  the  land  was  taken  in  the 
name  of  I.  One  hundred  acres  of  the  land  was  surveyed  and 
platted  to  H.  with  the  acquiescence  of  I.  Afterwards,  I.  exe- 
cuted to  C.  ft  Co.  a  mortgage  on  the  two  hundred  acres,  and 
still  later,  took  from  the  vendors  a  deed  for  the  land  in  his 
own  name;  but  C.  ft  Co.  had  no  knowledge  or  notice  of  the 
claim  to,  or  interest  of  H.  in  the  land,  at  the  time  of  the  execu- 
tion and  delivery  of  the  mortgage  to  them.  Held,  That  I. 
took  the  legal  title  to  the  land  and  holds  the  same  as  trustee 
for  H.  to  the  extent  of  the  right  and  interest  of  H.  in  the  land; 
but  that  the  mortgage  of  C.  ft  Co.  binds  the  one  hundred  acres 
selected  by,  and  laid  off  to,  H.  as  aforesaid,  for  the  balance  of 
the  mortgage  debt,  after  applying  thereon  the  proceeds  of  the 
sale  of  the  residue  of  the  mortgaged  property.  Hart  v.  Isaac- 
sen,  314. 

SUCCESSORS  IN  OFFICE.    See  Mandamus  2. 

SUIT. 

1.  When,  in  a  suit  under  section  11  of  chapter  52  of  the  Code, 
the  court  decrees  a  crossing  substantially  different  from  the 
one  demanded  of  the  defendant  before  the  institution  of  the 
suit,  a  decree  for  costs  against  the  plaintiff  is  proper.  Rail- 
road Co.  v.  Traction  Co.,  20. 
See  Interpleader  2;  Lien  1. 

SUMMONS.  x 

1.  A  summons  to  begin  a  suit  under  chapter  124,  section  5,  Code, 
once  issued,  brings  a  suit  into  being.  Honesdale  Co.  v.  Mont- 
gomery, 397. 

SUPREME  COURT  OF  APPEALS. 

1.  This  Court  is  without  jurisdiction  to  entertain  a  writ  of 
error  from  the  judgment  of  the  circuit  court  discharging  a 
prisoner  from  prosecution  under  a  municipal  qrdinance  for 
public  drunkenness  and  disorderly  conduct,  even  though  the 
validity  of  such  ordinance  may  be  involved.  Town  of  PhUippi 
v.  Kittle,  348. 
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SUPREME  COURT  OF  APPEALS— Continued. 

2.  Iff  pending  an  appeal,  the  parties,  by  consent  and  agreement 
cause  such  further  proceedings  to  be  had  In  the  court  below  as 
dispose  of  the  whole  subject  matter  of  the  controversy,  this 
Court  is  thereby  deprived  of  Its  jurisdiction  and  the  appeal  will 
be  dismissed  without  costs.  Baker  v.  Tappan,  349. 
See  Election  4. 

SURETY  LIABLE.     See  Special  Commissioners  1. 

TAX  SALE. 

1.  A  list  of  lands  delinquent  for  taxes  and  a  list  of  lands  sold 
for  taxes,  giving  no  specification  or  description  whatever  of  a 
tract  or  lot  of  land  sold  for  taxes — utterly  blank  therein — are 
void,  and  render  a  tax  sale  of  such  tract  and  deed  under  it 
void,  and  such  defect  is  not  cured  by  section  25,  chapter  31, 
Code  of  1899,  (Dent,  J.,  dissenting.)     Mosser  v.  Moore,  478. 

2.  When  a  tax  deed  is  vacated  for  irregularity  in  the  proceed- 
ings of  record,  where  the  land  is  chargeable  with  taxes,  the 
owner  must,  as  a  condition  precedent  to  the  vacation  of  the 
deed,  pay  the  purchaser  what  is  required  to  be  paid  by  Code  of 
1899,  chapter  31,  section  25.    Id.  479. 

3.  Statutes  for  redemption  from  tax  sales  are  to  be  liberally  con- 
strued, to  attain  the  end.    Id. 

4.  If  a  tax  purchaser  refuse  a  redemption,  not  on  account  of  the 
amount  of  money  tendered,  but  claiming  the  validity  of  his 
purchase,  and  refusing  a  tender  generally,  the  amount  of  money 
tendered,  though  too  small,  becomes  immaterial.    Id. 

5.  A  small  deficiency  in  the  amount  of  money  tendered  for  re- 
demption from  a  tax  sale,  attributable  to  mistake,  will  not  vit- 
iate the  tender.    Id. 

6.  A  record  of  a  proceeding  to  sell  land  as  forfeited  to  the  state 
for  non-payment  or  non-entry  for  taxes,  which  condemns  the 
land  to  sale  as  forfeited,  in  which  it  appears  that  a  grant  issued 
from  the  state  to  a  certain  person,  and  that  by  specific  convey- 
ances the  land  had  come  to  the  ownership  of  another  person,  is 
prima  facie  evidence  against  strangers  to  the  record  of  the  fact 
of  forfeiture,  and  also  that  such  grant  issued  to  such  person,  and 
that  title  under  it  vested  in  the  person  In  whose  name  it  was 
condemned  as  forfeited.    State  v.  Jackson,  558. 

7.  Under  section  29,  chapter  31,  Code  1899,  a  tax  deed  is  con- 
clusive evidence  against  strangers  to  the  tax  sale  to  show  that 
such  title  as  was  sold  as  delinquent  was  vested  in  the  person  in* 
whose  name  it  was  sold.    Id. 

8.  In  1884,  in  a  proceeding  by  a  commissioner  of  school  lands  to 
sell  forfeited  land,  a  decree  allowed  the  owner  to  redeem,  and 
declared  the  land  redeemed  and  released  from  forfeiture,  and 
decreed  that  the  owner  should  also  occupy  the  attitude  of  a 
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TAX  SALE — Continued. 

purchaser  from  the  commissioner;  such'  owner  took,  not  only 
the  title  redeemed,  but  also  any  other  title  vested  in  the  state 
at  the  time  of  the  redemption.    Id. 

9.  One  purchasing  land  sold  as  forfeited  in  a  proceeding  under 
ch.  105  of  the  Code  1899,  holds  a  grant  from  the  State,  within 
the  meaning  of  section  3,  Art.  XIII,  of  the  Constitution,  so  as 
to  take  under  that  section  the  benefit  of  another  forfeited  title. 
Id. 

10.  Section  19,  chapter  105,  Code  1891,  giving  all  the  State's  title 
to  forfeited  land  redeemed  or  purchased,  makes  a  legislative 
grant  from  the  state,  within  the  meaning  of  section  3,  Art 
XIII,  of  the  Constitution,  to  enable  a  person  coming  within  that 
statute  to  take  forfeited  titles  under  that  section  of  the  Consti- 
tution.   Id. 

11.  When  in  a  proceeding  to  sell  land  as  forfeited  there  is  a  de- 
cree of  redemption  with'  a  saving  clause  as  to  those  tracts  pro- 
tected from  the  effect  of  redemption  by  section  3,  Art  XIII,  of 
the  Constitution,  the  person  redeeming,  when  his  redemption 
comes  in  question,  is  not  called  on  to  prove  the  location  of  the 
tracts  so  protected  before  he  can  avail  himself  of  his  redemp- 
tion.   Id.  559. 

12.  In  a  proceeding  under  chapter  105  of  the  Code  to  sell  for- 
feited land  a  decree  allowing  redemption  by  payment  of  taxes  is 
prima  faoie  evidence  of  redemption  as  to  third  parties,  and 
cannot  be  collaterally  attacked  for  error  on  account  of  the 
sum  paid  to  redeem  being  less  than  the  amount  really  due  the 
state.    Id.  559. 

13.  If  a  senior  title  to  land  is  forfeited,  and  then  transferred  by 
section  3,  Art.  XIII,  of  the  Constitution,  to  the  owner  of  a  jun- 
ior title  and  the  junior  title  itself  afterwards  becomes  forfeited, 
a  sale  by  the  state,  in  proceedings  under  chapter  105  of  the  Code 
to  sell  the  land  as  forfeited  under  the  senior  title,  will  pass  to 
the  purchaser  both  titles.    Id.  560. 

14.  The  state  cannot  sell  land  that  is  forfeited  by  a  suit  under 
chapter  105  of  the  Code,  if  the  title  has  already  been  transfer- 
red to  a  claimant  by  operation  of  section  3,  Art  XIII,  of  the 
Constitution.    Id. 

TAXATION. 

1.  Section  10,  chapter  54,  Acts  1875,  as  amended  and  re-enacted 
by  section  10,  chapter  73,  Acts  1879,  as  amended  and  re-enacted 
by  section  10,  chapter  12,  Acts,  1881,  and  now  in  force,  as  sec- 
tion 10,  chapter  29,  Code,  authorize  the  assessor  or  the  clerk  of 
the  county  court,  to  restore  to  the  land  books,  at  the  instance  of 
the  owner,  any  lands  omitted  therefrom  by  reason  of  a  sale  to 
the  state  for  delinquent  taxes,  if  such  sale  is  for  any  cause 
Illegal  and  invalid,  within  five  years  from  the  time  such  lands 
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TAXATION—  Continued. 

are  omitted  from  such  books;  and  the  failure  of  the  owner  to 
have  such  lands  so  restored  to  the  proper  hooks  within  such 
time  subjects  them  to  forfeiture  under  section  6,  article  XIII, 
Const.,  and  section  39,  chapter  31,  Code.  Stockton  v.  Craig, 
464. 

TAXES. 

1.  The  payment  of  taxes  by  adverse  claimants  of  land  under 
fraudulent  and  void  tax  decrees  and  tax  deeds,  does  not  inure 
to  the  benefit  of  the  delinquent  owner  so  as  to  prevent  the  for- 
feiture of  his  title,  for  non-entry  on  the  land  books.  Stockton 
v.  Craig,  465. 

2.  There  is  no  presumption  of  payment  of  taxes  arising  simply 
from  the  duty  of  payment.    State  v.  Jackson,  560. 

TERM  OF  OFFICE.    See  Mandamus  1. 

TITLE.     See  Tax  Sale  9,  10,  13,  14. 

TOWN  LOTS. 

1.  When  lands  are  laid  off  into  lots,  streets,  and  alleys,  and  a 
map  plat  thereof  is  made,  all  lots  sold  and  conveyed  by  refer- 
ence thereto,  without  reservation,  carry  with  them,  as  appur- 
tenant thereto,  the  right  to  the  use  of  the  easement  in  such 
streets  and  alleys  necessary  to  the  enjoyment  and  value  of 
such  lots.  Cook  v.  Totten,  49  W.  Va.  177.  Edwards  v.  Land 
Co.,  43. 

TRESPASSER.    See  Interpleader  1. 

TRUST. 

1.  In  the  creation. of  a  trust  by  will  or  deed  the  beneficiary 
must  be  a  definite,  certain  ascertainable  person,  natural  or 
corporate,  otherwise  the  trust  must  fail.    Weaver  v.  Spurr,  95. 

TRUST  DEED. 

1.  A  deed  from  H.  to  B.  M.  S.  and  I.  S.,  trustees,  conveyed  cer- 
tain real  estate  therein  described,  within  two  miles  of  the 
town  of  Moundsville,  in  Marshall  county,  "To  be  held  by  them 
in  trust  for  Trinity  Parish  in  the  town  of  Moundsville,  in  the 
county  of  Marshall  and  State  of  West  Virginia."  In  a  suit  in 
equity  by  W.  and  others,  "Trustees  of  Trinity  Parish  Church  of 
Moundsville,"  against  B.  M.  S.  and  I.  S.,  trustees,  for  the  re- 
moval of  said  trustee  B.  M.  S.,  and  to  have  another  trustee 
appointed  in  his  stead  and  to  have  an  accounting  to  the  plain- 
tiffs or  the  church  they  claimed  to  represent  by  the  said  B. 
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TRUST  DEED— Continued. 

M.  S.  for  the  receipts  and  expenditures  in  conducting  the  hos- 
pital for  which  said  real  estate  had  been  used.  Held,  that  the 
trust  created  by  said  deed  was  void  for  uncertainty,  as  well, 
as  to  the  benef  claries,  as  to  the  purpose  of  the  trust  Weaver 
v.  Spurr,  95. 

2.  A  deed  of  trust  duly  recorded  given  on  the  equipment  and 
furniture  of  a  hotel  to  secure  a  valid  debt,  is  not  per  se 
fraudulent  because  there  is  included  therein  a  small  amount  of 
perishable  property  in  the  shape  of  eatables  and  drinkables, 
and  made  to  cover  the  restocking  of  the  same,  nor  because  it  is 
made  to  cover  any  renewals  of  the  notes  thereby  secured,  nor 
because  the  property  is  to  remain  in  the  possession  of  the 
grantor  until  sold.    Bartles  <£  Dillon  v.  Dodd,  383. 

3.  At  common  law  an  insolvent  debtor  has  the  right  to  execute 
a  deed  of  trust  on  the  equipment  and  furniture  of  a  hotel  to 
secure  the  purchase  money  thereof,  or  to  secure  the  money 
loaned  to  him  for  the  purpose  of  purchasing  or  paying  for 
such  property,  or  to  secure  the  sureties  on  the  notes  given  for 
such  loan  or  the  renewals  thereof,  and  such  deed,  if  duly  re- 
corded, cannot  be  held  to  be  fraudulent  in  fact,  because  of  the 
preference  given,  although  it  may  prevent  other  creditors  from 
having  the  proceeds  of  a  sale  thereunder  applied  to  their  debts, 
and  although  it  might  have  been  held  to  be  void  as  a  prefer- 
ence under  sec.  2,  ch.  74,  Code,  if  suit  had  been  instituted  in 
time  for  this  purpose.    Id. 

4.  A  deed  of  trust  will  not  be  held  to  be  fraudulent  per  se  un- 
less the  provisions  thereof  plainly  show  that  it  was  not  made 
in  good  faith,  but  only  as  colorable  security  for  the  alleged 
debts  therein  named.    Id.  384. 

TRUSTEE.     See  Trust  Deed  1. 

UNLAWFUL  SALE.    See  Intoxicating  Drinks  1,  2. 

USURY.    See  Mortgage  1. 

VARIANCE. 

1.  If  there  is  a  material  variance  between  the  allegations  of  the 
bill  and  the  evidence  to  sustain  the  same,  unless  the  bill  is 
amended  to  correspond  with  such  evidence,  it  should  be  dis- 
missed on  the  hearing  of  the  case.    Caton  v.  Raber,  244. 

2.  The  allegation  in  a  bill  that  the  grantor  in  a  certain  deed 
failed  to  retain  a  certain  reservation  set  forth  in  a  written  con- 
tract authorizing  such  deed,  is  not  sustained  by  proof  that  such 
reservation  was  omitted  by  reason  of  an  agreement  between  the 
parties  that  the  grantee  in  such  deed  should  make  a  separate 
deed  for  such  reservation.    Id. 
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VARIANCE— Continued. 

3.       Where  there  is  a  material  variance  between  the  allegations 
of  the  bill  and  the  evidence,  and  the  evidence  fails  to  clearly 
show  that  the  plaintiff  Is  entitled  to  relief,  the  bill  will  be  dis- 
missed.   Id. 
See  Attachment  1. 

VERBAL  ACCEPTANCE  OF  CONTRACT.     See  Contract  4. 

VERDICT. 

1.  Averdict  of  recovery  by  a  plaintiff  bearing  the  burden  of  proof, 
when  the  evidence  is  plainly  Insufficient  to  warrant  it,  should 
be  set  aside.    Distilling  Co.  v.  Bauer,  249. 

2.  When  no  objection,  by  motion  to  set  aside  or  otherwise,  has 
been  made,  in  the  trial  court,  to  a  verdict  rendered,  subject  to 
the  action  of  the  court  upon  a  demurrer  to  the  evidence,  it  can- 

1  not  be  disturbed  in  the  appellate  court,  on  the  ground  of  exces- 

%  siveness  of  paucity  of  damages.     Uhl  v.  Railroad  Co.,  495. 

1  See  Jury  1. 

f- 

*  VESTED  INTEREST. 

*  1.       The  relief  sought  by  a    plaintiff    having    such    Interest,    and 

praying  an  interpleader,  must  be  a  vested  equitable  interest, 
fr  for  the  protection  of  which  there  is  necessity  for  the  settle- 

ment of  the  contention  of  the  defendants,  and  not  a  mere  an- 
ticipated interest  or  benefit  which  may  come  to  him  as  the  re- 
I  suit  of  the  desired  adjudication  between  the  defendants.    The 

~.  plaintiff  cannot  require  them  to  litigate  with  each  other  for 

the  purpose  of  determining  whether  he  has  an  interest,  but 
only  for  the  purpose  of  enabling  him  to  perfect  his  equitable 
title.    Stephenson  v.  Burdett,  109. 

VOIDABLE  CONTRACT.     See  Agent  1. 

VOIDABLE  DEED. 

1.       The  grantee  in  such   vodable    deed    is   not   personally   liable 

for  the  grantor's  existing  debts,  nor  for  the  rent,  issues  and 

profits  of  the  property,  until  the  same  have  been  sequestered. 

Flaherty  v.  Stephenson,  192. 

See  Debtor  1. 

VOID  CONTRACT.     See  Board  of  Education  1. 

VOID  TAX  SALE.     See  Tax  Sale  1. 

WAIVER.    See  Executory  Contract  1;  Continuance  1;  Jury  Trial  1. 
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water. 

1.  Overflow  waters  of  a  natural  stream  in  times  of  ordinary 
flood  or  freshet,  flowing  over,  or  standing  upon,  the  adjacent 
low  lands,  do  not  cease  to  be  part  of  the  stream,  unless  and  un- 
til separated  therefrom  so  as  to  prevent  their  return  to  its  chan- 
nel.   Uhl  v.  Railroad  Co.,  494. 

WILD  LANDS!    See  Adverse  Possession  3. 

WILL. 

1.  In  the  State  of  West  Virginia  the  county  courts,  and  the 
clerks  thereof,  in  vacation,  have  exclusive  original  jurisdiction 
in  all  probate  matters  involving  the  probate  of  wills  and  the 
ordinary  administrative  *  oceedings  involved  In  the  adminis- 
tration of  estates.    Stone  v.  Simmons,  89. 

WITNESS. 

1.  Though  a  party  cannot  impeach  a  witness  called  by  him,  he  is 
not  bound  by  all  such  witness  says.  He  may  prove  the  material 
facts  by  other  evidence,  even  though  the  effect  of  it  is  to  directly 
contradict  his  own  witness  but  he  cannot  show  that  the  wit- 
ness has  made  contradictory  statements  out  of  court.  State  v. 
Sands,  663. 


v  ^  J  'o         ^0 
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